INTHE MISSOURI SUPREME COURT

DAVID L. HARJOE, )
Respondent,

V. Supreme Court No. SC 84858

N N N N N

HERZ FINANCIAL, )

N—r

Appdlant. )

Apped from the Associate Circuit Court of St. Louis County
Twenty-Firgt Judicid Circuit
Divison 31
Honorable Barbara Ann Crancer

RESPONDENT'S BRIEF

Max G. Margulis, MBE 24325 Karl W. Dickhaus, MBE 47951
MARGULISLAW GROUP DICKHAUS AND ASSOCIATES, LC
14236 Cedar Springs Dr. 1750 S. Brentwood Blvd., Ste. 300
Chesterfield, Mo. 63017 S. Louis, Missouri 63144
(314) 434-8502 (314) 962-9000
(314) 434-8451 Fax (314) 962-5083 Fax

Attorneys for Respondent



TABLE OF CONTENTS

TABLE OF AUTHORITIES .. .o e e e e e 5
JURISDICTIONAL STATEMENT ... e 20
STATEMENT OF FACT S . ..o e e e e 21
POINTSRELIED ON ... e e e e e 25
ARGUM ENT .. e 26

INtrodUCtioN .. ... 26

POINT I. THE TCPA DOESNOT VIOLATE THE FIRST OR FOURTEENTH

AMENDMENTS .. ... 32

A. The TCPA Regulates Conduct of Conversion, Trespass, and
Nuisance—Not Speech. ........ ... .. .. . i 32

B. Conduct Restrictions Such asthe TCPA Are Not Subject to First
Amendment Scrutiny Merely Because Someone Communicates
with That Method of Conduct. ........... ... ... .. ... .. ..... 35

C. The TCPA does not Regulate Speech — It Regulates an Abusive

Delivery Method. ......... . .. i 36
D. Thereisno First Amendment Right to Access Private Property to

EngageinSpeech...... ... ... . . 40
E. The Burden to Demonstrate That the First Amendment Protects

Their Conductison Appellants .............. ... ... ... ... 44



POINT II.

POINT II1.

POINT IV.

Unsolicited Faxing Constitutesa Common Law Tort. .......... 45
The TCPA IsContent Neutral and a Time, Place, and Manner
REStIICtION .. 47
The TCPA isConstitutional Even When Considered Under the

Requirementsof Central Hudson ............................ 57

THE TCPA ISNOT UNCONSTITUTIONALLY VAGUE ........ s

THE TCPA’'SPROVISION FOR LIQUIDATED DAMAGES OF

$500 DOESNOT VIOLATE DUE PROCESSOR THE EXCESSIVE

FINES CLAUSES . ... e 84

Liquidated Damages Are Not Unconstitutional ................ 85
“Mathematical Ratio” Arguments Were Rejected Almost a
CenNtUNY AQO. .ot 90
Federal Court Decisionson the TCPA and Similar Statutes
Directly Contradict Appellant’sArguments. .................. 94

APPELLANT'SAFFIRMATIVE DEFENSESFAILED ASA

MATTER OF LAW. . ..o e 99
Constitutional Challenges .......... .. ... ... 100
StANAING .o 100
Mitigation of Damages ......... ..ot 102



POINT V.

POINT VI.

A.

POINT VII.

POINT VIII.

CONCLUSION

HARJOE COMPLIED WITH SUPREME COURT RULE 74.04.

THERE WERE NO MATERIAL FACTSIN DISPUTE ........ 110

TherelsNo “Established Business Relationship” Defenseto This
Causeof ACLION ... . 110

There Was No Evidence of Prior Express Permission or Invitation.

APPLICATION OF THE TCPA DAMAGESTO EACH FACSIMILE

PAGE TRANSMITTED ISA QUESTION OF LAW




TABLE OF AUTHORITIES

Cases

AmeicaOnling, Inc. v. IMS,

24 F.SUPP.2d 548 (ED.VA 1998) ... oo e 63

America Online, Inc. v. Nationd Hedth Care Discount, Inc.,

174 F.Supp.2d 890 (N.D. Iowa, 2001) ... ..ottt e e 63

Arcarav. Cloud Books, Inc.,

AT8U.S. 897 (1986) . . o v oot e e e e 43, 44

Assoc. of Community Organizations for Reform Now v. St. Louis County,

930 F.2d 591 (8" Cir. 1991) « . o v v v e et e e e e 64, 74

Atchison v. Nichals,

264 U.S 348 (1924) . ..ot e e e 90
Baker v. Atkins,
258 SW.2d 16 (MO.APP. 1953) . ..ottt e 123

Bdizv. W.H. MclLeod & Sons Packing Co.,

765 F.2d 1317 (5th Cir 1985). . o v oo vt e et 98

BMW of North America, Inc. v. Gore,

517 U.S. 559 (1996) . . v v ettt e e 91

Board of Trusteesv. Fox,

492 U.S. 469 (1989) . . oo oottt e 57, 67



Bolger v. Y oungs Drug Products Corp.,

463 U.S. B0 (1983) . ..o vttt e 47

Bonev. Generad Mators Corp.,

322 SW.2d 916 (MO.1959) . ... it e 23
Boosv. Barry,
485 U.S. 312 (1088). ...ttt e e 53

Borden Co. v. Thomason,

353 SW.2d 735 (M0O. BANC 1962) .. ..ottt e e e e e 23
Bowlesv. American Stores,

139 F.2d 377 (D.C. Cir. 1943) cert. denied 322 U.S. 730 (1944) ... ..., 97
Brady v. Day,

175U.S 248 (1899) . . . .o et 86

Braunv. Lorenz,

585 SW.2d 102 (MO. APP. 1979) . . . oo e e e e 103

Brendale v. Confederated Y akima Indian Nation,

492 U.S. 408 (1989) . . oo oo e et e 45

Briggs & Stratton Corp. v. Badridge,

728 F.2d 915 (7th Cir.1984) cert. denied, 469U.S.826 (1984) ........... ..o, 81
Broadrick v. Oklahoma,
A13U.S 601 (1973) ..ottt e 30, 77, 78



Browning-Ferris Industries v. Kelco Disposal,

492 U.S. 257 (1989) . oottt 89

Central Hudson Gas and Electric Corp. v. Public Service Comm'’n of New Y ork,

AATU.S. 557 (1980) © o .o e e e e 26, 27, 57, 64, 67

Chair King v. Houston Cdlular,

1995 W.L. 1693093 at *2 (S.D. Tex. Nov. 7, 1995), vacated on other grounds 131 F.3d 507

(B CI1997) oo e e e e e 46

Chicago, Burlington & Quincy R.R. Co. v. Cram,

228 U.S. 70 (1913) « . .o oo e e e 86, 87

City of Cincinnati v. Discovery Network, Inc.,

507 U.S. 410 (1993) .« . oo e oo e e e e e e 72

City of Los Angdesv. Alameda Books, Inc.,

122 S.CL 2728 (2002) .+ . oo e v e e e e 64

Clark v. Community for Creative Non-violence,

A68U.S. 288 (1984) . . . oo et 28, 44, 54, 93
Clinev. City of &. Joseph,
245 S\W.2d 695 (MOAPP. 1952) . . .o v oo et et e e e 102

Colautti v. Franklin,

430 U.S. 379 (1979). . oottt 112



CompuSearve, Inc. v. Cyber Promotions, Inc.,

962 F.Supp. 1015 (S.D.ONi0,1997) .. .....coviiiiinan.

Conndly v. Generd Congt. Co.,

269 U.S. 385 (1926). . ..ot

Consolidated Edison Co. v. Public Serv. Comm'n,

AATU.S. 530 (1980) oot

Dedination Ventures Ltd. v. FCC,

844 F.Supp. 632 (D. Or. 1994) . . . oo\

Destination Ventures, Ltd. v. FCC,

A6F.3d54 (9N CIr 1995) . oo oo

Diggmann v. Time, Inc.,

A9 F.2d 245 (St Cir. 1971) .« oo oo

Donjon v. Black & Decker (U.S)). Inc.,

825 SW.2d 31 (MO.App. ED.1992) .. ...\

Dunn v. Commodity Futures Trading Comm'n,

519 US 465 (1997). ..o et e

Edenfidd v. Fane,

507 U.S. 761 (1993) ..o

Emerson Electric Co. v. Crawford & Co.,

963 SW.2d 268 (Mo. App.E.D.1998) ...................

...................... 82

..................... 112



Eriev. Pap'sA. M.,

529 U.S. 277 (2000) « .+« e e v e e e e 54

Erienet, Inc. v. Veocity Net, Inc.,

156 F. 3d 513 (3rd Cir. 1998) . . ..o ittt e 97
Evinger v. Thompson,
265 SW.2d 726 (MO. BanC 1954). . . .. ..ot e 102

Fitzgibbon Discount Corp. v. Windisch,

271 SW.2d 226 (MO. APD. 1954) . . .o oo e 123

Hetcher v. City of Independence,

708 SW.2d 158 (MO. APP. W.D. 1986) ..o e et 104

Florida Bar v. Went For It, Inc.,

155 U.S. 618 (1995) . . .o v oo et e e e e e 64, 67

Franklin County Express v.Globa Communications, Inc.,

No. 02AC-13274 (St. Louis County, Div. 41, 0ct. 15,2002) . .......coviriiiinnannn.. 59

Friedman v. Rogers,

BAOUS L(1979) - . v oo e e e e e e e 82

Gavisv. K Mart Discount Store,

461 SW.2d 317 (MO. APP. 1970) ..o e e e e e e e 123

Giboney v. Empire Storage & Ice Co.,

336 U.S. 490 (1949) . .ottt 35, 37



Giddensv. Kansas City S. Ry. Co.,

29 SW.3d 813 (2000). . .+ o et

Girards v. Inter-Continental Hotels Corp.,

No. 01-3456-K (Tex. Dist. Ct., Apr. 20,2002) . . ... vvveernn. ..

Grayned v City of Rockford,

408U.S. 104 (1972) oot

Greater New Orleans Broadcasting Ass n v. United States,

527 U.S. 173 (1999) ..ot

Gulf Qil Corp. v. Copp Paving Co.,

A19U.S. 186 (1974). oo et

Hill v. Colorado,

530U.S. 703(2000) . ..o voi e

Hoffman Edatesv. Hipsde, Hoffman Edtates, Inc.,

A55U.S. 489 (1982) . oo oo e e

Honda Motor Co., Ltd. v. Oberg,

512 U.S. 415 (1994) . .o\ v oot

Hudgensv. NLRB,

A24U.S. 507 (1976) « ..o e e

Huffman and Wright Logging Co. v. Wade,

857P.2d 101 (Or.1993) (enbanc) ...,

10

................. 120

................. 115



Inre Michad M.,

86 Cal.APPAN 718 (2001) . o\ e et e e e 42

Int'| Brotherhood of Teamgersv. Danid,

A39U.S. 551 (1979) . o et e e e e 115

ITT Commercid Fin. Corp. v. Mid-America Marine,

854 SW.20 371 (1993) .o\ e et 31, 109, 116

J.S. DeWeese Co. v. Hughes Treitler Mfg. Corp.,

881 SW.2d 638 (MO.APP. E.D. 1994) . ...\ o oo 109, 116

Kovacs v. Cooper,

336 U.S. 77 (1949) ..ot 40, 42

LindaR.S. v. Richard D.,

BI0U.S. 614 (1973) oot 9

Martin v. City of Struthers, Ohio,

B19U.S 1AL (1943) .o v oot e e e 46

Metromedia, Inc. v. City of San Diego,

A53U.S.490 (1981) . .+ o e oo et 43, 54, 64, 66, 73

Micro Eng. v. St. Lous Ass n of Credit Mgmt., Inc.,

No. 02AC-008238 XCV (St. Louis County, Div 39, Aug. 13,2002) . . ... ..o ovvernn. . 28

Molzof v. United States,

502 U.S. 301 (1992) . . . e ev e e e e e 85

11



Moredly v. Ward,

726 SW.2d 799 (MO.APP. ED. 1987) . .. oo e 109
Moser v. FCC,
A6 F.3d 970 (Ah Cir. 1995) ... i e 57

N.O.W. v. Operation Rescue,

37F.3d646 (D.C. Cir. 1994) ... . e 41

Nat. Ed. Acceptance, Inc. v. Smartforce, Inc.,

No. 01AC-2849 (S. Louis County, Div. 41, June21,2002) . .. ... oo i 102

Nat'| Funeral Svcs., Inc. v. Rockerfdler,

870 F.2d 136 (4th Cir. 1989) cert. denied 493 U.S. 966 (1989). ...................... 49

New Prime, Inc. v. Professond Loqistics,

28 SW.3d 898 (M. APP. SD.2000) . ...t e 116
Pecific Ry. v. Tucker,

230 U.S.340 (1913) . . .o oeee et e e e 90
Parker v. Levy,

A1TUS 733 (L974) . . oo e e e 77

Perez v. United States,

A02U.S. 146 (1971) oo et 93

Perry Ed. Assn. v. Perry Loca Educators Assn.,

460 U.S. 37 (1983) ... ittt et e 56

12



Phillips v. Washington Lega Foundation,

524U.S. 156 (1998) . . v v o e et e e e 45

Pro-Choice Network of Western New Y ork v. Project Rescue Western New Y ork,

799 F.Supp. 1417 (W.D.N.Y.1992) &f'd in relevant part, & rev'd in part, sub nom., 519 U.S. 357

(1907) oot 42

Reynolds v. Diamond Foods,

79SW.3d 907 (M0. 2002) . . . . oo e ettt 58, 60

Rodriguez v. United States,

A80U.S. 522 (1987) . o oo et e e e 114

Rowan v. United States Post Office Dept.,

397 U.S. 728 (1970) « . o oeve et e e 24, 60, 72

Smith v Goguen,

BI5U.S. 566 (1974) oo e et et e e 80

S Louisl.M. & S. RY. Co. v. Williams,

251 U.S. 63 (1919) . . .o oeve et e 9

State ex rel. McHaffie v. Bunch,

891 SW.20 822 (1995) .. ..ottt e 124

State of Minnesota v. Sunbelt Communications and Marketing,

2002 WL 31017503 (D.Minn., SE 4, 2002) . . .+ o v oo et 59

13



State of Missouri ex rel. Nixon v. American Blagt Fax, Inc.,,

196 F.SUpp 2d 920 (E.D. M. 2002) ..o e oo e et 58, 63, 66

State of Missouri v. Bridoes,

398 SW.2d 1 (MO. 1966) . . . . oottt et e e 105

State of Texasv. Am. Blagt Fax, Inc.,

159 F.Supp.2d 936 (W.D.TEX. 2001) . ..ot e e e e e 52
State v. Nye,

943 P.2d 96 (1997) . . . . e et e e e 40, 41
Thorburn v. Audtin,

231 F.3d 1114 (Bth Cir. 2000) .. ... ovee et 48

Thrifty-Td, Inc. v. Bezenek

46 Cal . App.4th 1559 (Cal. ApP. 1996) .. ..ottt 63

Trans Union Corp. v. FTC,

267 F.3d 1138 (D.C. Cif. 2001) ..\ e et e e e e 70

Turner Broad. Sys.. Inc. v. FCC,

B12U.S. 622 (1994) . . o oot e e 70

United States Civil Svc. Comm. v. Nat. Assoc. of Letter Carriers,

MBUS. BA8(1973) oo e e 78, 80

United States v. Barker,

T7LF.2d 1362 (Ot Cir. 1985) . .o v v et 92

14



United States v. Edge Broadcasting,

SO U.S 418 (1993) . .ottt e 73

United States v. Morrison,

844 F.2d 1057 (4th Cir. 1988), cert. denied, 488 U.S. 908 (1988) ..................... 36

United States v. National Dairy Corp.,

B72U.S. 29 (1963) . ..ottt e e 29, 78, 80
United States v. Turoff,
701 F. SUpP. 981 (E.D.IN.Y. 1988) . ...ttt ettt e 46

Van Bergen v. Minnesota,

S9F.3d1541 (BthCir1995) ... 23, 34, 55, 57, 60, 61, 64, 68

Virginia Pharmacy Bd v. Virginia Citizens Consumer Coundil,

A25U.S. TAB(1976) . o v e e e e e e e e 55, 82

Walker v. City of Kansas City, Missouri,

911 F.2d 80 (8t Cir. 1990) . .« e e v ettt e 28

Waltersv. Nationd Assn. of Radiation Survivors,

A73U.S. 305 (1085) . . o vttt et e e 70

Ward v. Rock Againgt Racism,

A9LU.S. 78L(1989) . oo et e 48, 54, 56, 68, 69

Warren v. London & Sons, Inc.,

883 SW.2d 570 (MO. APP. E.D. 1994). . . . oo e e 121

15



Wintersv. People of State of New Y ork,

333 U.S 507 (1948) ..ottt e 82

Worsham v. Nationwide Ins,,

772 A.2d 868 (M. APP. 2001) .. ..ottt e e e e e 83
Statutes

12 U S C. 8 3407 . 86
12U .S C 84000 ..ottt 86
12 U .S G 84300 .ottt 86
IS U .S C 8640 ..ttt 85
15 U S G B AB8IN .ottt 98
17 U .S C. 8004 ... 85
1B U. .S C. 8248 . 86
18 U. .S C. 82520 .ttt 86
20U .S G BI85 98
A7 CF R 0.20 .. e 79
A7 CR R 0,00 .. e 79
A7 U. S C. 8227 .. o 22, 35,53, 71, 103, 110, 112, 118
A7 U .S C. 8D .. 98
A7 U .S C. 8O0 . 86

16



A7 U. S C. 8005 ..t 86

8490.065.1 R SIMO. ..ttt 120

L egislative M aterials

135 Cong.Rec. E1462-02 (May 2, 1989) . . ... ..ottt e e 40
137 Cong. Rec. H11307-01 (NOV. 26, 1991) ... ...t e et 51, 55
137 Cong. Rec. S18781-02 (NOV. 27, 1991) .. ..ottt 114
137 Cong.Rec. S16204-01 (NOV. 7,1991) . . ..o\ttt e 85
137 Cong.Rec. SO840 (July 11, 1991) . . ..ottt e 50
143 Cong. Rec. S9981-01 (SEP. 25, 1997) . . . .o v e e e e e e 124
H.R. RED. NO. 102-317 (1991) . .. oot et 22,33, 34, 61

Hearing on H.R. 628, 2131 and 2184 Before the Subcomm. on Telecommunications and Finance of

the House Comm. on Energy and Commerce, 101st Cong. (1989) .................. 23, 32,
39, 45, 46, 50, 55, 85

Hearings on S. 875, 1410, and 1462 Before the Subcomm. on Communications of the Senate

Committee on Commerce, Science, and Transportation, 102nd Cong. (1991)

Other Authorities

17



Black'sLaw Dictionary (Revised6thed.) ........ ... i 113

D. LAYCOCK, MODERN AMERICAN REMEDIES 703-704 (2d ed. 1994) ................... 87

In the Matter of 21t Century Fax(es), Ltd., Notice of Apparent Liability for Forfeiture, 17 FCC Rcd
1384 (2000) ...t 62, 66, 73, 74, 82

In the Matter of Carolina Liguidators, Inc., Notice of Apparent Liability for Forfeiture,

15 FCC RCd 16837 (2000) . .+« . e e e e e e e e e e 74

In the Matter of Fax.com, Notice of Apparent Liability for Forfeiture,

17 FCCRcd. 15927 (2002) ... oottt e 62, 66, 68, 73

In the Matter of Get-Aways, Inc., Notice of Apparent Liability For Forfeiture,

15 FCC RCA 1805 (1999) © . . v v v e ettt 74

In the Matter of Rules and Regulations |mplementing the Te ephone Consumer Protection

Act of 1991, Report and Order, 7FCCReC. 8752 (1992) . . .. ...t 111

In the Matter of the Telephone Consumer Protection Act of 1991, Memorandum Opinion and Order,

10 FCC R 12301 (1995) . v v e et e e e e e e e e 116

In the Matter of Tri-Star Marketing, Notice of Apparent Liability for Forfeiture,

15 FCC RC 11295 (2000) . .+ .+« + e e et e e e e e e e e e 74

In the Matter of US Notary, Inc., Notice of Apparent Liability for Forfeiture,

ISFCCRCA 16999 (2000) . .ottt t ettt e e et et e e e 74
Jonathan Coopersmith, Creating the Commons: Establishing a Civic Space for a New Form of

Communication, Bus. & Econ. Hist. (Oct. 1, 1999), avalabile in 1999 WL 32438534. .. .... 70

18



Mark D. Robins, Electronic Trespass: An Old Theory in a New Context, 15 Computer Law 1
(1998) . ..ot 63

Order on Further Reconsideration,

12 FCC RCd. 4609 (1997) .. .ot eeeeeeeeeeeeeeee 79
Prosser and Keeton, TheLaw of Torts865(5thed. 1984) ............ .. ... 104
Prosser and Keeton, TheLaw of Torts867 (5thed. 1984) ........... .. ... 104
Restatement (Second) of TOMS8217(1) . . . ..o oot e 63
Restatement (Second) of TOMS8218() . . . .. oo vt 63

19



JURISDICTIONAL STATEMENT

Respondent accepts the Jurisdictional Statement of Appellant.
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STATEMENT OF FACTS

Respondent objectsto Appellant’ s Statement of Facts as unsatisfactory. They are nether far nor
concise, and are presented as argument in direct contravention of Rule 84.04(c). To the extent that they
present unsupported facts without citation to the record they should be stricken.

Subgtantid factswere stipulated by the parties. (LF 222). Appellant sent the faxesat issue, knew
it was sending the faxes at issue, and stipulated copies of the faxes are before the court. (LF 222, 225-
242). While the parties differ on the amount of cost which isfoigt upon an unwilling junk fax recipient, it
is not disputed that junk faxes cost recipients some amount of consumable supplies and/or use of thar
equipment. Appellant’s expert testified that for some fax machines the paper and toner cost per pageto
recaive them can be less than 2 cents per page. (LF 81, Tgkarimi affidavit 9). Respondent’s expert
testified that the mgority of fax machines use more expensive printing mechaniams, (LF 652, McKenna
affidavit 11 33) and a more accurate estimate based on dl fax machinesin use (taking into account their
market share) is eight to ten cents per page. (LF 662, McKenna 136).

Somefaxbroadcasters can send between 2 and 3 millionjunk faxesper day. (LF653, McKenna
139). Thereareapproximately 30 million fax machinesin the country. (LF 654, McKenna{/40). If each
fax machinein the United States received only 2 junk faxes per week, at eight cents per page thiswould
beover $250 millionannualy takenfromfax machine ownerswithout their permission. (LF 654, McKenna
140).

Legitimate business communications can get logt in the stack of unwanted junk faxes. (LF 647,
McKenna 11115,16). Some businesses, and government agencies, have many fax machines. (LF 656,

Shidds affidavit 6 ). Lossesto these companies from even asingle junk fax campaign is amplified. (LF
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657, Shields 119-10).

The facamile machine *has become a primary tool for business to relay instantaneoudy written
communications and transactions.” H.R. Rep. No. 102-317, at 10 (1991) (Appx. A47). The Telephone
Consumer Protection Act, 47 U.S.C. § 227, (“TCPA”) was in part, a response to an “explosive growth
in unsolicited facamile advertisng, or ‘junk fax.”” 1d. The recipient of junk mail pays nothing for its
solicitations. Seeid. a 25 (App. 37). By contragt, the recipient of fax advertisements* assumes both the
cost associated withthe use of the facsmile machine, and the cost of the expensive paper used to print out
facamile messages” 1d.

While accepting the testimony of Appellant’s expert about capahilities of some advanced fax
machinesfor the purposes of summary judgment, Respondent’ sexpert, Mr. McKenna, demonstrated that
the vast mgjority of fax machines lack such features. (LF 651, McKenna 11 32). Only asmdl percentage
of faxmechinesare of the type Appdlant’s expert Mr. Tgkarimi describes, as 86% of fax machines use
printingtechnol ogieswhichare generdly “ muchmore expengve ona per-page basis.” (LF 651, McKenna
132). Inorder to even take advantage of some advanced features described by Appellant’ sexpert, auser
must go to sgnificant expensefor asecond dedicated phoneline. (LF 650, McKenna § 28). Technology
to receive faxes on computer does exigt, but it is*“only asmdl fraction of the facamile market.” (LF 653,
McKenna § 38). The devicesto do so are expensive. 1d. Some manufacturers of this equipment have
forsaken it, leaving users “abandoned.” 1d.

Congressrecelved testimony and documents into evidenceincongdering the TCPA. Thehearing

transcripts of the firg hearing, Hearing on H.R. 628, 2131 and 2184 Before the Subcomm. on

Tedecommunications and Finance of the House Comm. on Energy and Commerce, 101st Cong. (1989),
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is 120 pages long and has a number of witnesses and documents regarding junk faxing. (Appx. A73).
In addition to the facts evidenced in the record, judicia notice provides additional evidentiary
support that junk faxes are pervasive, commercia abuse of private property.* In the First Amendment

context, the Eight Circuit in ananaogous case of Van Bergenv. Minnesota, 59 F.3d 1541 (8th Cir.1995),

hdd that “we do not believe that externa evidence of the disruption [automated] calls can cause in a
resdenceisnecessary: Itisevident to anyonewho hasreceved such unsolicited calswhen busy with other
activities” The United States Supreme Court similarly took judicia notice of the prevaence of unwanted

junk mail in Rowan v. United States Post Office Dept., 397 U.S. 728, 736 (1970). “It placesno strain

onthe doctrine of judicid noticeto observe that whether measured by pieces or pounds, Everyman’s mail
today is made up overwhdmingly of materia he did not seek frompersons he does not know.” The dduge
of junk faxesto anyone withafax machineis likewise auffident to invokejudicid notice of their volume and

character.?

! Respondent specificaly argued for judicia notice of such factsin the court below, but the court’s
order does not disclose what factsit took notice of.  Plaintiff’s Memorandum Of Law in Oppostion to
Defendant’s Motion to Dismiss. (LF 537). The term “judicia notice’ is broadly used to denote “both
judicid knowledge (which courts possess) and common knowledge (which every informed individua
possesses); and matters of common knowledge may be declared applicable to the case without proof.”

Bone v. General Motors Corp., 322 SW.2d 916, 924 (M0.1959). “[A] court is not limited to the

evidence the parties see fit to offer, but may consder matters of common knowledge under the doctrine

of judicid notice” Borden Co. v. Thomason, 353 SW.2d 735, 766 (Mo. Banc 1962).

2 This Court, like any common fax machine owner, is aready in possession of the common
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POINTSRELIED ON

Respondent addressesthe PointsRdlied Onidentified by Appellant, and raises no additiona points

on gpped.

knowledge likethe Supreme Court in Rowan and the Eighth Circuit inVan Bergen, to provide the common
sense conclusions that sending millions of junk faxesisnothingmore thantheft and trespass, and thosefaxes
cong s primarily of commercid solicitations.
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ARGUMENT

Introduction

Appdlant has raised eight separate points on apped. Three consst of condtitutional chalengesto
the statute (dleging inter dia that the TCPA is uncongtitutiond under the First Amendment because it
purports to impemissbly restrain Appellant’s commercid speech rights, that the TCPA is void for
vagueness, and that the TCPA’s remuneraive process conditutes an excessve fine under the Eighth
Amendment and Excessive Fines Clause®). The remaining five points seek to raise procedural defectsin
the granting of summary judgment by the trid court.

A. Constitutional Issues

In a cdassc case of putting the cart before the horse, Appelant has skipped severa First

Amendment doctrines and legpt headfirgt into an analyss of the TCPA under Central Hudson Gas and

Electric Corp. v. Public Service Comm’n of New York, 447 U.S. 557 (1980).

This ingppropriate shortcut was incorrectly taken by following an error made by the participants
in a1994 case addressing a First Amendment chalenge to the fax provisons of the TCPA, Dedination

Ventures Ltd. v. FCC, 844 F.Supp. 632 (D. Or. 1994). The partiesin that case stipulated that the

restriction on unsolicited fax advertisements was a content-based restriction on protected commercia
gpeech, subjecting it to analyss under Central Hudson:

The paties agree that the restriction upon unsolicited fax advertisements is

3 All referencesareto the amendmentsto the United States Condtitution. Appellantshave correctly

not asserted any claims based upon Missouri’ s congtitution.
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content-based, and that, asarestrictionon commercia speech, the statute would pass
condtitutional mugter if it directly advances a subgtantial governmentd interest in a
manner that is no more extensive than necessary to serve that interest.
Id. at 635. However, the court did not make that determination - it was Smply presupposed by the
litigants*
There is no such sipulation here. Respondent argued specifically that the TCPA is properly
andyzed as a theft and trespass restriction of tortious conduct, and not a restriction on speech. Many

courts have agreed. See, eq., Micro Eng. v. &t. Lous Ass n of Credit Mgmt., Inc., No. 02A C-008238

XCV, dipop. a 2 (St. Louis County, Div 39, Aug. 13, 2002) (Appx. A23).

Legpingdirectly toaCentral Hudsonandyss ignoresthe fact that the United States Supreme Court
has made clear that smply because speech or words are involved does not automaticaly invoke Firgt
Amendment scrutiny.  Picketing, dmost by definition, contains protected speech, yet it has been long
established that picketing on private property without the property owner’s permission is not subject to
First Amendment protection. “[U]nder the present state of the law the congtitutional guarantee of free

expression has no part to play in acase such as this” Hudgens v. NLRB, 424 U.S. 507, 521 (1976)

(trespass on private property for picketing purposes is not subject to Firss Amendment protection).

Sending junk faxes without permission is nothing more than theft and trespass. Indeed, a number of

4 Because the DedtinationVentures court ultimately hdld that the statute passed the Central Hudson

andyss, this error was harmless, snce in stisfying the Central Hudson standard, the statute would, asa

meatter of law, dso satisfy any less rigorous standard, such asa“time, place, and manner” restriction.
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Missouri courts have agreed that “[slending unsolicited facamile advertisements without the recipient’s
permisson is smply not aform of conduct protected by the Firs Amendment, any more than graffiti on
someone else's property is protected speech.” (Micro Eng., dip op at 3) (Appx. a A24). Thiswasthe
principa argument of Respondent at the hearing on the Motion for Summary Judgment out of which this
apped arises. Thereisa conditutiond right to speak - not acongtitutiond right to free paper, freeink, and
free use of someone else's printing press to print that speech.

Appdlant dso ignores its burden under First Amendment doctrine “to demonstrate that the First

Amendment even applies’ to thar conduct. Clark v. Community for Cregtive Non-violence, 468 U.S.

288, 293, note 5 (1984); Walker v. City of Kansas City, Missouri, 911 F.2d 80, 85 (8th Cir. 1990). This

important step cannot be ignored or assumed. Asathreshold showing, Appellant must prove that the First
Amendment of the Congtitution guarantees aright to use another person’s paper, ink, and printing press,
without their permisson. Unless such aright exigsin thefirst place, thereis no conditutiond “right” being
infringed by a statute restricting that practice.® Absent this necessary showing by Appellant, thereis no
First Amendment issue to address.

Eight separate federa judges in four different federal circuits have dl unanimoudy hdd that the
TCPA presents no First Amendment infirmity. See, cases cited infra. Such unanimity militates strongly

againg Appellant’ s proposition that those judges have dl collectively reached the exact same conclusion

® At least not under the Firs Amendment. A statute that was blatantly discriminatory would run

afoul of equal protection guarantees. Carey v. Brown, 447 U.S. 455, 459-63 (1980). Appellant has

rased no Equal Protection Clause chalenge here,
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inerror. Appdlant is suggesting as anecessary premiseto itsargument, an epidemic of unchecked judicid
errors of condtitutiona magnitude, spanning severd states and four federd circuits.

Appdlant can fare no better under its vagueness or due process arguments. Here, Appdlant’s
burden is even higher, having to overcome the foundationd principle that acts of Congress are presumed

vdid againg such chdlenges. United Statesv. Nationa Dairy Corp., 372 U.S. 29, 32-3 (1963). Due

process and vagueness chalengesto this satue have beenrg ected by every Snglecourt to hear them. This
Court should reachagmilar concluson.  Appelant’ sargument dso ignores several dements of vagueness
doctrine, induding the status of the TCPA as an economic regulation, the ability of Appdlant to avall itsdlf
of adminigrative clarification from the FCC, and the TCPA’s civil remedy classfication.

Under Broadrick v. Oklahoma, 413 U.S. 601 (1973), Appellant lacks standing to chdlenge the

TCPA on vagueness, as Appdlant’ s advertisements lie wel within the ambit of the satute. “[E]venif the
outermost boundaries of [the statute] may be imprecise, any such uncertainty has little relevance here,
where gppdlant’s conduct fals squarely within the ‘hard core’ of the statute’ s proscriptions. . .” 1d., a
608 (1973) (Appdlant could not raise a vagueness chadlenge to aredtriction on politica speech when his
conduct was clearly within the statute).

B. Procedural Arguments

Respondent’ s procedura arguments chiefly concerndlegeations that genuine issuesof materid fact
exig aufficent to prevent summary judgment. However, a close examination of those “factua” issues
reveds that they are instead, issues of law and properly adjudicated in summary judgment, or factua issues
that are not “materid.” For example, Point V11 raised by Appelant (whether each page of anillegd junk

fax tranamitted is aseparately compensable violation, or whether amulti-page fax conditutes only asingle
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violation of the gtatute) is purey aquestion of datutory interpretation, and by definition, appropriate for
summary judgment.

Respondent’ s final argument is evidentiary, but as Missouri law shows, the affidavitsin support of
summary judgment were proper, and the affiants are qualified to make the satementsin those afidavits.
Evidentiary rulings are reviewed on an abuse of discretion standard, and Appellant has presented no
argument sufficient to meet that high standard.

Standard of Review

This is an appeal from a maotion for summary judgment. In reviewing a motion for summary
judgment, the reviewing court reviews the record in the light most favorable to the party againg whom
judgment was entered and accords such party the benefit of al inferences reasonably drawn from the

record. ITT Commercia Finance Corp. v. Mid-America Maine Supply Corp., 854 S\W.2d 371, 376

(Mo. 1993). The review is de novo, with the reviewing court applying the same criteriaasthe tria court;
that there are no genuine issues of materid fact indispute. 1d. All factsasserted in testimony or by affidavit

are taken as true unless contradicted on the record. 1d.
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POINT I. THE TCPA DOES NOT VIOLATE THE FIRST OR FOURTEENTH

AMENDMENTS
Point TheTrial Court Was Correct In Granting Harjoe’s Motion For
Relied Summary Judgment And In Denying Herz Financial’s Motion For
On: Summary Judgment, Because The TCPA Does Not Violate Either The
First Or Fourteenth Amendments To The United States Constitution.

The gpplicable stlandard of review of this point is de novo.
A. TheTCPA Regulates Conduct of Conversion, Trespass, and Nuisance — Not
Speech.
1. Legislative History.
From 1989 to 1991, Congresscons dered several hills address ng commercia marketing practices
made possble by the increesng use of telephones and fax machines for solicitations, including the
transmission of unsolicited commercid advertisements by fax. In the process, Congress consdered a

number of hills, held hearings, and produced committee reports® Congress ultimately passed the TCPA

® The 101st Congress introduced at least four bills and held one hearing: See H.R. 628, 101st
Cong. (1989), H.R. 2131, 101st Cong. (1989), H.R. 2184, 101st Cong. (1989) and H.R. 2921, 101st

Cong. (1989); Hearingon H.R. 628, 2131 and 2184 Before the Subcomm. on Telecommunications and

Finance of the House Comm. on Energy and Commerce, 101st Cong. (1989). (Appx. A73).

The 102d Congress, which passed the TCPA in 1991, introduced at least six bills, held three

hearings and produced three committee reports. See H.R. 1304, 102st Cong. (1991), H.R. 1305, 102st
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inNovember 1991. The measurewassgnedintolaw asthe Telephone Consumer Protection Act of 1991,
Pub. L. No. 102-243, in December 1991. In the TCPA provisons at issue here, Congressresponded to
the dramatic rise in the use of fax machines and the concomitant phenomenon of unsolicited fax
advertisements. “An office oddity during the mid-1980's, the faca mile machine hasbecome aprimary tool
for business to relay ingtantaneoudy written communications and transactions” H.R. Rep. No. 102-317,
at 10 (1991) (Appx. A47). By 1991, millions of offices were sending more than 30 billion pages of
information each year by fax in an effort to speed communications and cut overnight ddlivery cods. 1d.
The increasing prevaence of fax machines has been accompanied by an *explosive growth in unsolicited

facamile advertisang, or ‘junk fax.”” |d. Becausefax machines are“designed to accept, process and print

Cong. (1991), and H.R. 1589, 102st Cong. (1991); S. 1410, 102st Cong. (1991), S. 1442, 102st Cong.

(1991), and S. 1462, 102st Cong. (1991); Hearingon S. 1462 Beforethe Subcomm. on Communicaions

of the Senate Comm. on Commerce, Science and Transportation, 102d Cong. (1991); Hearing on H.R.

1304 and 1305 Before the Subcomm. on Telecommunications and Finance of the House Comm. on

Energy and Commerce, 102d Cong. (1991); S. 1462, The Automated Telephone Consumer Protection

Act of 1991: S.1410, The Tdephone Consumer Protection Act; and S. 857, Equal Billing for Long

Digtance Charges: Hearings on S. 875, 1410, and 1462 Before the Subcomm. on Communications of the

Senate Committeeon Commerce, Science, and Transportation, 102nd Cong. at 27 (1991). Thelegiddive

history includes several committee reports that accompanied the various bills. See S. Rep. No. 102-178
(1991); S. Rep. No. 102-177 (1991); H.R. Rep. No. 102-317 (1991). The find hill that became the

TCPA combined features of H.R. 1305, S. 1410 and S. 1462.
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al messages,” 1d., they may be used by unwelcome advertisers as readily as by business clients.

As Congress observed, the exploitation of fax machines by advertisers creates problems distinct
from unsolicited advertisements through traditionad media such as legfleting or mail. The recipient of junk
mal pays nothing for the solicitations. Id. at 25 (Appx. A47). By contrast, the recipient of fax
advertisements* assumes both the cost associ ated withthe use of the facamile machine, and the cost of the
expendve paper used to print out facamile messages.” 1d. Moreover, because “[o]nly the most
sophigticated and expensive facsmile machines can process and print more than one message a& atime,”
the transmission of unsolicited advertisements preempits the fax machine owner from receiving or sending
fax messages. Id. Interference with interstate commerce is by definition an important and substantia
government interest. “The efficient conduct of business operations . . . isadgnificant government interest.”
(Van Bergen, 59 F.3d at 1554.) To addressthe problems associated with the devel oping fax technology,
Congress enacted limited redrictions on the use of fax machines for commercid advertising purposes.
Congress did not bar advertisers from uang fax transmissions. Instead, Congress merely required
commercid advertisersto obtain the consent of fax machine owners before usng thair fax lines and shifting
advertisng costs onto fax recipients.

Accordingly, Section 227(b)(1)(C) of the TCPA, makes it “unlanful for any person within the
United States * * * to use any telephone facamile machine, computer, or other device to send an
unsolicited advertisement to ateephonefacamilemachine” Thegtatutedefines” unsolicited advertisement”
as"“any materid advertiang the commercid avalability or quaity of any property, goods, or serviceswhich

is transmitted to any person without that person’s prior express invitation or permission.” 47 U.SC. §
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227(a)(4). See, dso, 47 U.S.C. 8 227(3)(2) (defining “facsimile maching’).
B. ConductRestrictionsSuchasthe TCPAAreNot SubjecttoFirst Amendment
Scrutiny Merely Because Someone Communicates with That Method of
Conduct.

Before any First Amendment test can be applied, acourt must first determine that the activity being
regulated is in fact protected by the First Amendment. “It has never been deemed an abridgement of
freedom of speech or pressto make a course of conduct illegad merely because the conduct was in part
initiated, evidenced, or carried out by means of language, either spoken, written, or printed.” Giboney V.

Empire Storage & Ice Co., 336 U.S. 490, 502 (1949). The burden to prove that conduct genuinely

protected by the Congtitution is at issue, is on the party wishing to engage in that conduct. “ Although it is
common to place the burden upon the Government to justify impingementson First Amendment interests,
it is the obligationof the person desiring to engege inassertedly expressve conduct to demonstrate that the

First Amendment evenapplies.” Clark v. Community for Cregtive Non-violence, 468 U.S. 288, 293, note

5(1984); Walker v. City of Kansas City, Missouri, 911 F.2d 80, 85 (8th Cir. 1990). Absent this showing,

there is no further First Amendment question to answer and no test to apply.

Appdlant’s suggestion of the existence of a Arst Amendment infirmity in the regulation of the
sending of unsolicited commercid facamile advertisements, presupposes that aspeaker hasa condtitutiond
right to use and consume another person’ sproperty for commercia speech purposes, without permisson
of the property owner. To make this aspeechcaseisto ings onaconditutiondly guaranteed right to use
someone e s2's paper, ink, and printing press to print and distribute amessage, dl without the permisson

of the owner of tha printing press. Thisis not speech - it istortious conduct. “To permit the thief to thus
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misuse the [First] Amendment would be to prostitute the salutary purposes of the Firss Amendment.”

United States v. Morrison, 844 F.2d 1057, 1069-70 (4th Cir. 1988), cert. denied, 488 U.S. 908 (1988)

(First Amendment was not implicated in prosecution of stolen information, even though information was
used for protected speech purposes). Thereisacondtitutiond right to spesk - not a condtitutiond right to
free paper, free ink, and free use of someone else’s printing press to print that speech.

C. The TCPA does not Regulate Speech — It Regulates an Abusive Delivery

Method.

One cannot examine any regulation that is claimed to inhibit free speech rights without first asking
the threshold question of whether or not the conduct regulated is protected by the Firss Amendment in the
first place. The fact that speech or words are involved does not autometicaly invoke Frst Amendment

scruting.  Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 502 (1949). Picketing, amost by

definition, contains protected speech, yet it has long been established that picketing on private property
without the property owner’s permission is not subject to First Amendment protection. “[U]nder the
present state of the law the congtitutional guarantee of free expression has no part to play in acase such

as this.” Hudgensv. NLRB, 424 U.S. 507, 521 (1976) (trespass on private property for picketing

purposesisnot subject to First Amendment protection). Consider if someone erected a billboard onyour
private property, or painted ther advertissment on the sde of your vehicle without permisson. The
contents of the messages distributed by such activities may involve protected speech, yet it is
incomprehensible that someone could claim that trespass and graffiti laws unconditutiondly inhibit those
acts. Imagine if a sdlesman on the street corner could reach into your pocket without consent, take ten
cents to subsidize his printing cost, thenhand you his salesflyer and run—and expect the First Amendment
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to protect his conduct.

When an advertiser sends an unsolicited advertisement to afax machine owner, the advertiser is
publishing their advertisement using the recipient’s paper, usng the recipient’s ink, and printing on the
recipient’s printing presses — and doing so without the recipient’ sconsent. Under the TCPA, a spesker is
in no way redricted from publishing their speechonthar own paper, withtheir own ink, and on their own
printing press. There is no restriction of speech here - only arestriction of tortious conduct.

In the event that Appdlant would try to analogize junk fax broadcagting with televison or radio
broadcasts, or pop-up ads on Internet web sites that dso “consume’ the recipient’ s dectricity and tie up
the receiving machine, that andogy isfataly flawed. In actudity, the recipient of radio or TV dgnds, or
an Internet Ste, voluntarily consents to receipt of the broadcaster’ s programming (and the advertisements
therain) by voluntarily selecting that station or web site. A more proper andlogy would be if televison
or radio saions could reach out and turnonyour receiver without consent, and change the channel to one
of their choosing - not yours.

1. The TCPA isnot a Regulation of Speech

As athreshold matter, the TCPA is no more a regulation of speech than a graffiti or trespassing
datute. It proscribes a class of nonconsensua conversion and trespass of another person’s property for
commercia purposes. The burdenisnot to get the recipient’ s prior express consent to be exposed to the
content of the message - the obligation is merdly for the advertiser to get consent to use someone ese's

supplies and equipment to deliver the sender’ s cost-shifted commercid advertiang. It is a regulation of
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commercia conduct, not speech. It gppliesto private property, not apublic forum.” A restaurant owner
does not have aFirst Amendment right to walk into aKinko’ s copy shop, make a copy of the restaurant’s
advertisement on Kinko's copy machine and paper without paying for it, then hand the advertisement to
a Kinko's employee and solicit them to come to the restaurant to buy lunch. Yet this is precisdy what
happens when an advertiser sends unsolicited advertising faxes to the same copy shop.

It is equivaent to a tdemarketing cal with the charges reversed, or “getting junk mail with the

postage due” - except that you have no chance to decline the charges. Telemarketing Practices: Hearings

on H.R. 628, 2131, and 2184 Before the Subcomm. On Tdecommunications and Finance of the House

" While the “non-public” forum cases have mostly concerned restrictions on government owned

forums that arenon-public (See, e.g., Greer v. Spock, 424 U.S. 828 (1976) (prohibiting political speeches
or thedigtributionof leefletsin areas of government property otherwise opento the genera public)), various

courts have gpplied it to non-government owned property as well. See, eg., State v. Midliorino, 442

N.W.2d 36 (Wis. 1989) cert. denied sub nom 493 U.S. 1004 (1989) (private medicd facility was a

nonpublic forumfor First Amendment analys's purposes)) As many commentators have noted, “the forum
counts’ in speech cases. “Furthermore, consderation of a forum’'s specid attributes is rlevart to the
condtitutiondity of aregulationsnce the sgnificance of the governmentd interest must be assessed in light

of the characteristic nature and functionof the particular foruminvolved.” Heffronv. Int'| Soc. For Krishna

Consc., 452 U.S. 640, 651 (1981). What isan impermissible redtriction in atraditiond public forum long
used for public discourse suchas the sdewaks and parks, canonthe other hand be a perfectly permissible

redriction in a non-public forum.
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Comm. On Energy. and Commerce, 101st Cong. 1st Sess. at 2 (1989) (hereinafter “House Subcomm.

Hrg. on Tdemarketing Practices’) (Rep. Markey). (Appx. A73). “The Court never intimated that the

vigtor could insert afoot in the door and ingst on a hearing.” Kovacs v. Cooper, 336 U.S. 77, 86-87

(1949) (upholding prohibition on use of sound trucks as delivery method of protected speech).?
D. ThereisnoFirst Amendment Right to AccessPrivatePropertyto Engagein
Speech
Even a cursory review of case law shows emphaticaly thet thereis smply no First Amendment

right to access another person’ s private property. Hudgensv. NLRB, 424 U.S. 507 (1976) (trespass not

protected by Firs Amendment); LIoyd Corp. v. Tanner, 407 U.S. 551, 568 (1972) (“[T]his Court has

never held that a trespasser or an uninvited guest may exercise generd rights of free gpeech on property
privately owned and used nondiscriminatorily for private purposes only.”) There Smply is no federd
condtitutiona “right” to use another person’s property for speech without consent, even if there were no
cod to thevictim. For example in State v. Nye, 943 P.2d 96 (1997), the Supreme Court of Montana
considered a case where a man dlamed a “free speech” right to put bumper stickers on other peoples

private property - without the consent of the owners:

8 |tisthe nature of fax transmissions that the recipient must generally pay for the suppliesand alow
hisfax machine to be “tied up” to receive the message before he knows who the sender is, and thus decide
if he wishes to decline the publication. 135 Cong.Rec. E1462-02 (May 2, 1989) (Statement of Mr.
Markey). The damage however, is dready done. The fax recipient is truly an “unwilling listener” as

contemplated in Kovacs.

37



Nye pointsout that many othersinthe Gardiner community have amilar stickers affixed
to thar vehidles or in thar windows as a protest againgt what they perceive to be
objectionable practices of CUT. However, Nye falls to recognize that the difference
between his conduct and that of othersinthe Gardiner community is thet the others he
refersto placed the stickers on their own property while Nye placed the stickers on
other peopl€ sproperty without ther permisson. Asthe State assertsinitsbrief, if Nye
had limited his attack on CUT to the display of a bumper sticker on his car or living
roomwindow, the Firs Amendment would have protected hisright to do so. Nye lost
his Firs¢ Amendment protection when he coupled the message on the bumper sticker
with defacement of the property of others.
Id., a 101. The contents of Nye's bumper stickers were not hate speech — they were fully protected by
the First Amendment as the above quotation shows had Nye put them on his own car. But the non-
consensua use of other peoples bumpers to publish his message was not protected by the First

Amendment. See, also, N.O.W. v. Operation Rescue, 37 F. 3d 646, 655 (D.C. Cir. 1994) (“Appdlants

have no generd First Amendment right to trespass on private property.”); Cincinnati v. Thompson, 643

N.E.2d 1157 (Ohio App. 1994) (protesters not entitled to First Amendment protection for protesting on
private property). “Under the present state of the law, freedom of speech does not entitle one to come

uponthe property of another and commit atrespass. . .” Hood v. Stafford, 378 S.W.2d 766, 772 (Tenn.

1964) (upholdingordinancethat prohibited use of business property without consent for speechpurposes).
“[1]tisuntenable that conduct suchas vanddismis protected by the First Amendment merdly becausethose

engaged in such conduct intend thereby to expressanidea.” InreMichad M., 86 Cal.App.4th 718, 729
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(2001) dting Texas v. Johnson, 491 U.S. 397, 404 (1989). “The First Amendment is not a license to

trespass, to sed, or to intrude by dectronic means into the precincts of another person’ shome or office”

Dietmann v. Time, Inc., 449 F.2d 245, 249 (9th Cir. 1971).

Nor doesthe “ease of use” of the facamile medium by advertisers confer congtitutiona protection.
“[ T]he First Amendment does not guarantee the right to communicate one' sviews a dl times and places
or in any manner that may be desired.” Heffron, 452 U.S. at 647. “Tha more people may be more easly
and chegply reached . . . isnot enough to call forth congtitutional protection for what those charged with
public welfare reasonably think is a nuisance when easy means of publicity are open.” Kovacs, 336 U.S.
at 88-89. “Thereissmply no First Amendment right to trespass upon private property, even when access
to that property may be the only, or most effective, way to reach the intended audience” Pro-Choice

Network of Western New York v. Project Rescue Western New York, 799 F.Supp. 1417, 1434

(W.D.N.Y.1992) &ff'd in rlevant part, & rev’'d in part, sub nom., 519 U.S. 357 (1997).

LikeNye, faxadvertisersloseany Firss Amendment protectionfor their content whenthey trespass
and converttherecipients supplieswithout permissonto subsdize their advertising distributionmechaniam.
Unsolicitedfaxadvertisngis a combination of speech and non-speech activities. “[W]hen‘ speech’
and ‘non-speech’ dements are combined in the same course of conduct, a sufficiently important
governmenta interest in regulatiing the non-goeech dement can judify incidenta limitations on First

Amendment freedoms.” Arcarav. Cloud Books, Inc., 478 U.S. 697, 702-3 (1986). A thief or trespasser

cannot excusehistrespass by espousing politica discoursewhile he stedls or trespasses. “Anarmed robber
cannot escape respongbility for hisor her conduct by pointing out that * tick’ emup’ isspeechor by reciting

the Gettysburgaddress during the robbery.” Huffman and Wright Logging Co. v. Wade, 857 P.2d 101,
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108, n. 9 (Or. 1993) (en banc). Tying up the recipients fax machines and the shifting of advertising cost
of untold numbersof flyersto the unwilling reci pientsare*” non-speechelements’ of the commercid practice
of nonconsensua broadcast fax advertisng.

The TCPA isa proper step by a government whichhas protectionof individua property rights as
one of its compelling duties. It is these non-speech dements that are the evils the statute addresses - not
the speech itsdlf. “[L]aw mugt reflect the * differing natures, values, abuses and dangers of each method

[of communication].” Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 501 (1981) (regulation of

billboards alowed because of unique harms caused by billboards) (plurdity op.)

E. The Burden to Demonstrate That the First Amendment Protects Their

Conduct ison Appellants

Smply because some speechisinvolved, does not automatically invokeFirst Amendment scrutiny.
In goplying this axiom, the Supreme Court requiresthat any party wishing to challenge a satute must bear
the burden of demondtrating that the First Amendment protection applies. “Although it is commonto place
the burden upon the Government to justify impingements onFirst Amendment interedts, it isthe obligation
of the person desiring to engage inassertedly expressive conduct to demongtrate that the First Amendment

even gpplies” Clark v. Community for Creative Non-violence, 468 U.S. 288, 293, note 5 (1984)

(overnight camping prohibitionnot aFirst Amendment violation). Appelants have not met this burden, and
therefore thelr entire First Amendment chalenge should be rejected.

Once the digtinction between speech and non-speech eements are illuminated with regard to
unsolicited advertiang faxes, the regulation of the latter is clearly not aFirst Amendment issue. Conversion

and trespass are non-speech dementsthat are not protected by the First Amendment. A speaker cannot
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take aream of paper from Office Depot that he intends to use to disseminate protected speech and then
demand that the government judtify the theft laws under the First Amendment. Otherwise“any government
action that had some conceivable speech-inhibiting consequences, such as the arrest of a newscaster for

a traffic violation, would require andyss under the Firss Amendment.” Arcara, 478 U.S. a 708

(O’ Connor, Stevens, JJ, concurring).
F. Unsolicited Faxing Constitutesa Common Law Tort.
The TCPA findsits roots in tort law - trespass and converson - and in particular, trespass to

chattels. The Supreme Court has offered guidanceintort cases of dc uteret

ut dienum non laedas (use

your property so that other peopl€'s property is not damaged). Brendde v. Confederated Yakima

IndianNation, 492 U.S. 408, 434 (1989). That maximisviolaed by indiscriminate unsolicited faxingand
there is no Frst Amendment infringement in this principle.

While the direct pecuniary costs of asngle fax canvary®, trespassrights are not contingent on any
monetary vaue. Appropriating the property of another without that person’s consent isinconsistent with
the fundamentd view of property rights as Sgnificant, regardiess of how much of it isa sake.

The Supreme Court described thismaximin Phillips v. Washington Legdl Foundation, 524 U.S.

156, 170 (1998), in addressing the question of whether taking property that had no economic value was

% Intangible costs can aso vary. To drive homethe problem of interference, even from asinglejunk
fax, the Circuit Adminigrator for the Eleventh Circuit asked that the court’ s fax number be stricken from

directoriesout of fear that fax advertisement would interferewith death penaty appeals. House Subcomm.

Hrg. on Telemarketing Practices at note 40 (testimony of Professor Ellis). (Appx. A73).
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il ataking of property. The Court reiterated:
our longstanding recognition that property is more than economic vaue. . . .; it dso
congsts of the group of rights which the so-caled owner exercises in his dominion of
the physicd thing, such as the right to possess, use, and dispose of it . . . possession,
control, and disposition are nonethel ess valuable rights that inhere in the property.
Id. (internal quotations and citations omitted). Advertisers clearly have a right to speak, but they do not
have the right to appropriate someone else's property or interfere with the possession and control of it.

Quantificationof the injuryissmply not avdid argument. See, United Statesv. Turoff, 701 F. Supp. 981,

987 (E.D.N.Y. 1988) (rgecting the notion of “ade minimis qudification to the tort of converson or the

cime of larceny”). Congress had specific testimony that underscored this principle. House Subcomm.

Hrg. on Tdemarketing Practices at 97-8 (direct testimony of Prof. Ellis) (“3 or 10 cents a page is hot the

issue. Theissueistheintrusveness, . . . Itisnot the codt. It isthe fact that even if it is 3 cents, somebody
has forced meto spend it.”) (Appx. A73). Even absent the TCPA, avictim could seek damages under

common law trespass to chattels for unsolicited faxes. See, Chair King v. Houston Cdlular, 1995 W.L.

1693093 at *2 (denying a motion to dismiss with respect to plaintiff’s trespass to chattels clam for

unsolicited faxes) (S.D. Tex. Nov. 7, 1995), vacated on other grounds 131 F.3d 507 (5th Cir.1997). The

TCPA smply recognizes and codifiesinto statutory law acommonlaw tort, and sets liquidated damages.
Nor are unsolicited fax broadcasters trespassing for an “innocent” purpose as contemplated by

Martinv. City of Struthers, Ohio, 319 U.S. 141, 148 (1943). Their underlying “purpose’ isto gppropriate

to their own use, the paper, ink, and use of a printing press without the consent of the owner. Entering a

man’'s land so asto ring his doorbell is quiteadifferent purpose thanentering his land to take his property
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or scrawl greffiti on hiswalls.
Justice Marshall’ s famous quote with respect to unwanted mail isthat the “short, though regular,

journey from mail box to trash can . . . isanacceptable burden.” Bolger v. Y oungs Drug Products Corp.,

463 U.S. 60, 72 (1983). However this concluson does not gpply to junk faxes. With junk faxes, the
recipient is throwing away his own paper and toner. Would Justice Marshal make the same statement if
we dl had to feed blank paper and supplies into the mailbox like a fax machine, or while junk mail was
being received, our personal and business correspondence was unable to come through our mailbox?
Would he make the same statement if to avoid having to expend your own paper and toner, you had to
purchase an expensive new mailbox that displayed your mail on a computer screen instead of printing it?
G. TheTCPA IsContent Neutral and a Time, Place, and Manner Restriction
1. The TCPA Easily Meetsthe Test for Content Neutrality
Even were this Court to reach a Firss Amendment anays's, the Supreme Court has recently
reiterated the test for content neutrdity:
As we explained in Ward: “The principa inquiry in determining content neutrdity, in
speechcases generdly and in time, place, or manner casesin particular, iswhether the
government has adopted a regulation of speech because of disagreement with the
message it conveys.

Hill v. Colorado, 530 U.S. 703, 719 (2000) ating Ward v. Rock Againg Racism, 491 U.S. 781, 791

(1989). “The correct rule, rather, is captured in the formulation that a restriction is content based only if
it isimposed because of the content of the speech and not because of offensive behavior identified withits

ddivery.” 1d., a 737 (citation omitted) (Souter, O’ Connor, Ginsberg, Breyer, 1J, concurring).
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The Eighth Circuit, on whom Appelant would have this Court rely, has previoudy noted that Hill

aticulates a danified standard for content neutrality. In Thorburn v. Audin, 231 F.3d 1114 (8th Cir.

2000), the Eighth Circuit addressed the question of content neutrdity of a picketing ordinance. A prior
ordinancewas held to be content-based “ because it wasimpaossible to tdl whether a personwas engaged
in picketing [ as defined by the ordinance] without andlyzing his message, we held that the limitationwas not
judtified without referenceto content.” Id., at 1118. The court thenrecognized that “Hill rejected this sort

of andyss” Id. Asaresult, theordinancein Thorburnwasfound to be content-neutral, eventhough prior

to Hill it would have been held to be content-based. Thisregected rationde is precisdy what Appd lant
relies on, and thus its entire content-based argument fails. Since Central Hudson requires the regulation
to be content-based, Central Hudsonis smply ingpposite.

“Thus, the essence of time, place, or manner regulationliesinthe recognitionthat various methods

of gpeech, regardless of their content, may frudtrate legitimate governmenta goals.” Consolidated Edison

Co. v. Public Serv. Comm'n, 447 U.S. 530, 535 (1980) (goplying “time, place, and manne™ tests to

commercid speech). The junk fax“method of gpeech” fitsthat description. Said moredirectly, time, place,
and manner regtrictions are those unconcerned with influencing the spesker’ s message:

The essence of time, place, and manner retrictions is content neutrdity. The disregard

of content is why such regtrictions are given more deferentid review than are other

speech restraints. City of Renton v. Playtime Thestres, Inc., 475U.S.41, 106 S. Ct.

925, 928, 89 L. Ed. 2d 29 (1986). Their intent isnot to influence what a spesker has

to say, only when, where, or how he saysit. Ther focusis on the effects of the act of
speeking, not onthe informationconveyed by the speech. 1d. at 930. Inone sense, the
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redrictionsin question do not regulate the content of gppellant’ s solicitation -- it may
make any sales pitch it pleases — they merdly dictate where and how gppellant may
make its pitch.

Nat'l Funerd Svcs., Inc. v. Rockerfeller, 870 F.2d 136, 145 (4th Cir. 1989) cert. denied 493 U.S. 966

(1989).
Furthermore, Congress expresdy intended the TCPA asregulation of the “means used to ddliver

the message”’” and not the content:
The bill I am introducing today fals well within the scope of the firg amendment. The
fird amendment dlows the government every right to place reasonable time, place and
manner restrictions on speech when necessary to protect consumers from a nuisance
and an invason of their privacy. . . . The bill does not ban the message; it bans the
means used to ddiver that message. . . . Advertisements today are sent for cruises,
home products, investments, and dl kinds of products and services without the consent
of the person receiving them. Theseunsolicited advertisementsprevent the ownersfrom
using their own fax machines for business purposes.

137 Cong.Rec. S9840 (daily ed. July 11, 1991) (statement of Sen. Hallings).

“Even solicitation that is neither fraudulent nor deceptive may be pressed with such frequency or

vehemence asto intimidate, vex, or harasstherecipient. In [Ohrdik v. Ohio State Bar Assn., 436 U.S.
447 (1978)], we made explicit that protectionof the public from these aspectsof solicitationisalegitimate

and important state interest.” Edenfidd v. Fane, 507 U.S. 761, 769 (1993) (in-person solicitations). That
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“offendve ddivery” isthe evil addressed by the TCPA, and thusit is a content-neutral purpose.’® Congress
received tesimony that the “vehemence’ of shoving ther advertisnginto your own fax mechine usng your

ownink and paper without permissionisclearly vexing. House Subcomm. Hrg. on Telemarketing Practices

at 97-8 (direct testimony of Prof. Ellis) (Appx. A73).; 1d., at 82 (direct testimony of John M. Glynn,
Maryland People' s Counsd, that “[JJunk fax not only interfereswiththe useof your fax mechine but makes
you pay for it, which adds insult to injury.”)

This knows no partisan line. This is not a Democrat or Republican issue, thisisnot a

liberd or conservative issue. When those junk faxes start coming over your machine,

youdo not think likea Republicanor a Democrat, you just think how are you going to

be able to get your hands around the neck of the person making you pay with your

paper for whatever message they are trying to send you.
137 Cong. Rec. H11307-01 (Nov. 26, 1991) (Statement of Mr. Markey). There is no indication that
Congress enacted the TCPA because of any “ disagreement with the message.” It is thus content-neutral

under the Ward/Hill andlysis!*

19 Indeed, theterm “ content neutral” in First Amendment contextsis shorthand for “content neutral
purpose’ and not a*“content neutra statute.” This nuance was gpparently overlooked by Appdlant.

1 One of the best tests for content-neutrality taught to law students, is the “language” test
articulated by Professor John Hart Ely, “[h]ad his audience been unable to read English, therewould have
been no occasion for the regulation.” John Hart Ely, Flag Desecration: A Case Sudy in the Roles of

Categorization and Balancing in First Amendment Analysis, 88 HARV. L. REV. 1482, 1498 (1975)
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2. Analysis Under Hill v. Colorado
The fact that the TCPA only gppliesto commercid solicitation faxes does not make the statute

content-based. Thisisamply demonstrated by Hill v. Colorado. The statutein Hill only gpplied to, inter dia,
speech containing “ora protest, education, or counseling.” Hill, 530 U.S. a 703 (dting Colorado Rev.
Stat. §18-9-122(3)). The content of the speech thus determined whether the statute gpplied or not. But
the Court held:

It iscommon in the law to examine the content of a communication to determine the

speaker’ s purpose. Whether a particular statement congtitutes a threat, blackmail, an

agreement to fix prices, a copyright violation, a public offering of securities, or anoffer

to sdl goods often depends on the precise content of the statement. We have never

held, or suggested, that it is improper to look at the content of an oral or written

satement in order to determine whether arule of law applies to a course of conduct.

Hill, 530 U.S. a 721. Thistypeof statuteis not content-based merely because the content of the message

determinesiif it is subject to the statute or not.

(discussing Cohen v. Cdifornia, 403 U.S. 15 (1971)). This is what Professor Tribe cals “track

two” andyss is the regulation “amled] at ideas or information?’ See, gengdly, Lawrence Tribe,
American Constitutional Law: A Textbook, MacMillan Publ., 5th Ed. 1995 at 791-92 (citing Kovacs
V. Cooper, 336 U.S. 77 (1949)). Evenif therecipient of the junk fax does not speak English, their paper
and ink is gtill consumed for someone else's advertisement, and the fax machine is used without consent.

The harms il exist.
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Only one other federa decisoninterpreting the TCPA has issued since the stlandardsfor content-
neutrdity weredarifiedinHill. In acase brought by the Texas Attorney Generd, the district court for the

Western Didrict of Texasheld the junk fax provison of the TCPA was “not a‘ content-based’ regulation

for purposes of the Firs Amendment.” State of Texas v. Am. Blast Fax, Inc., 159 F.Supp.2d 936
(W.D.Tex. 2001). The same conclusion is warranted here.
3. The TCPA Addresses a “ Secondary Effect” of an Abusive Delivery
Method.
Whilethe TCPA isclearly content-neutral under the Ward/Hill analys's, another independent prong
of content neutrdity doctrine is the regulaion of secondary-effects, meaning “regulations that gpply to a
particular category of speech because the regulatory targets happen to be associated with that type of
speech.” Boosv. Barry, 485 U.S. 312, 320 (1988).
Appdlant arguesthat thejunk fax provisonof the TCPA is content-based Smply because it applies
only to “materia advertising the commercia availability, or quality, of property, goods, or sarvices” 47
U.S.C. §227(a)(4). But the TCPA does not address any harm from the content of the advertiang itsdf
(such as offengve language in the advertisement). The “regulatory target” is aharmful secondary effect —
the dectronic trespassinto private property and conversion of materials for commercia purposes. Itisan
unacceptable ddivery method likethe sound trucksin Kovacs. The Supreme Court has noted that when
addressing the secondary effects of conduct that is related to speech, it is not considered a content-based
regulation:
In Renton, the regulationexpliditly treated “ adult” movie theaters differently from other
theaters, and defined “ adult” theaters soldy by referenceto the content of their movies.
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475 U.S,, a 44. We nonetheless treated the zoning regulation as content neutral
because the ordinance was amed at the secondary effects of adult theaters, a

judtification unrelated to the content of the adult movies themsdves. |d., at 48.

Eriev. Pap's A. M., 529 U.S. 277, 295 (2000). “[W]hile the regulation in Renton applied only to a
particular category of goeech, itsjudtification had nothing to do with that speech.” Boos, 485 U.S. at 320.
The actud content of the fax is not the evil.
4. TheTCPAM eetsthe Requirementsof the” Time, Placeand M anner”
Test

The most Sgnificant difference between the Central Hudson test and the time, place, and manner
tes, isthat dl prongs of the time, place, and manner test are subject to lessrigorous “reasonable’ scrutiny
(“Expression, whether ord or written or symbolized by conduct, is subject to reasonable time, place, or

manner restrictions.” Clark, 468 U.S. at 293; “[G]overnment may impose reasonable restrictions on the

time, place, or manner of protected speech.” Ward v. Rock Againg Racism, 491 U.S. 781, 791 (1989)),
and greater deference is given to judgments of the drafters when analyzing time, place, and manner
regrictions. Clark, 468 U.S. at 299; Metromedia, 453 U.S. a 509 (“[We] hesitate to disagree with the
accumulated, commonsense judgments of local lavmakers. . .”).

The dements of permissible time, place, and manner restrictionsare 1) content neutrdity, 2) serving
adgnificant government interest, 3) narrowly tailored, but not least restrictive means, and 4) leaving open
ample opportunity for speech in dternative fora. Another often overlooked aspect of time, place, and
manner tests is that the Court has adopted an implicit balancing approach. (“Particularized inquiry” in

Metromedia, 453 U.S. at 503). The same redtriction can be vdid for commercia speech but invalid for
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non-commercia speech. 1d.
With regard to a dgnificat state interest, the Court has held as a matter of law protecting

consumersfromvexatious solicitationisanimportant state interest. Edenfidd v. Fane, 507 U.S. 761, 769

(1993). Review of thelegidative history of the TCPA reved sthat victims of the nonconsensud use of their
supplies and fax meachine by unsolicited faxes found those unsolicited faxes undisputedly vexatious and

harassing. See, e.q., House Subcomm. Hrg. On Tdemarketing Practicesat 97-8 (direct testimony of Prof.

Ellis) (Appx. A73).; 1d., a 82 (direct testimony of John M. Glynn). “[Y]ou just think how are you going
to be able to get your hands around the neck of the personmaking you pay with your paper for whatever
message they are trying to send you.” 137 Cong. Rec. H11307-01 (Nov. 26, 1991) (Statement of Mr.
Markey). This eadly satidfies the Sgnificant government interest prong of the time, place, and manner
doctrine.

Independently, protection of interstate commerce is also by definition, a substantia government
interest. “Theeffident conduct of busnessoperations . . . isaggnificant government interest.” (VanBergen,
59 F.3d at 1554.) “TheFirst Amendment . . . does not prohibit the state from insuring that the stream of

commercid information flow deanly as wel as fredy.” Virginia Pharmacy Bd v. Virginia Citizens

Consumer Coundll, 425 U.S. 748, 772 (1976). The TCPA is an economic regulation of advertisng

conduct because, inter dia, these activities present an impediment to interstate commerce. This
independently satisfies the Sgnificant government interest prong of the time, place, and manner doctrine.
“[T]he requirement of narrow taloring is satisfied ‘so long as the . . . regulation promotes a
subgtantid government interest that would be achieved less effectivey absent theregulation’ Ward, 491
U.S. a 799. Although dternatives can be congdered, dternativesthat are“less effective’ are not relevant
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to this prong of the time, place and manner analysis. What is required is “a‘fit’ between the legidature’'s
ends and the means chosento accomplishthose ends- afit that is not necessarily perfect, but reasonable.”
Ward, 491 U.S. at 797.

Congress concluded that the only way to stop the non-consensud cost shifting of commercid
advertising and hijacking of fax machinesisto require the commercid advertiser to obtain the recipient’s
consent before usng the recipient’s machine, paper, and toner. “[SJuch a responghility, is the minimum
necessary to protect unwilling recipients from recelving fax messages that are detrimentd to the owner’s
uses of hisor her fax machine” S. Rpt. No. 178 (1991).

Asfor the TCPA' sredrictions beingreasonabl e, the Supreme Court pointed out in Perry Ed. Assn.

v. Perry Local Educators Assn., 460 U.S. 37, 50-51 (1983), that arestrictionon speechis* reasonabl e’

whenit is* congstent with the [dat€’ 5] legitimate interest in preserving the property for the use to whichit
is lawfully dedicated.” Preventing nonconsensua hijacking of the recipient’s printing press, so it can be
preserved for use by the owner and his invitees clearly fits this reasonableness test.

As for the availability of other fora, there can be no serious debate that ample other fora for
commercid solicitation are present, and have beenused for decades. Indeed, junk faxers can continue to
send thelr missves if they smply get permission from the owner of the printing press, to use that printing
press and its supplies.

H. TheTCPAisConstitutional EvenWhenConsideredUnder theRequirements

of Central Hudson

Were this Court to determine that Appellant’s junk faxes were entitled to Firss Amendment
protectionand the TCPA constituted acontent-based restriction on speech, it would Hill pass congtitutional
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muster under the test set forth in Central Hudson. “The Congtitution . . . accords a lesser protection to
commercia speech than to other Congtitutiondly guaranteed expresson.” Central Hudson, 447 U.S. at
562-63. Accordingly, inorder to satisfy the requirements of the First Amendment, arestriction on truthful,
non-mideading commercid speech need only (1) manifest agovernmentd interest that is “subgtantid,” (2)
“directly advance]] the governmentd interest asserted,” and (3) represent a reasonable fit with the

government’'s stated ends. 1d. at 566; Board of Trustees v. Fox, 492 U.S. 469, 480 (1989). The fax

provisons of the TCPA readily meet this sandard.

The dements of the content-based Central Hudson standard are amilar to those employed in

andyzing “time, place and manner” redtrictions on “core’” gpeech under the First Amendment. (Moser v.
ECC, 46 F.3d 970, 973 (9th Cir. 1995); see Fox, 492 U.S. at 477; Van Bergen, 59 F.3d at 1553 n.11
(8thCir.1995)) Accordingly, decisonsemployingthelatter sandard are useful in anayzing thecommercid
gpeech regulation at issue here. These cases corroborate the conclusion that the TCPA’ s restrictions on
junk faxes do not violate the Firs Amendment.

Appellant’s Reliance on Nixon v. ABF is misplaced.

Before addressing the substantive Central Hudson argument, it must be noted that Appellant’s

reliance onthe decisonin State of Missouri ex rel. Nixonv. AmericanBlagt Fax, Inc., 196 F.Supp 2d 920

(E.D. Mo. 2002) (hereinafter “Nixonv. ABF”), ismisplaced. The Nixon v. ABF caseisadecision from

afederal digtrict court, whichhas no binding effect on the courts of this state. Reynoldsv. Diamond Foods,

79 SW.3d 907 (Mo. 2002). The fact that a federd district court happens to St in Missouri is of no
consequence. ThereisSsmply no support for the proposition that geographic proximity of afederd trid

court relaes in any manner to the value or weight of its decisonsin tate courts. Indeed, if any hierarchy
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exigs, it isthe decisons of the federal Courts of Apped that command greater authority, and in this case
that authority supports Respondent, not Appellant. In fact the only federal appeals court to consider the

condtitutiondity of the TCPA as gpplied to faxes thus far, the Ninth Circuit in Dedtination Ventures, Ltd.

v. FCC, 46 F.3d 54 (9" Cir. 1995) unanimoudly found the Statute congtitutional.

Inaddition, the rest of the federd judiciary that hasreviewed the TCPA disagrees with the holding
in Nixon v. ABF, in decisions rendered both before and after the decision in the Nixon v. ABF case.™?
Another federd digtrict court from the Eighth Circuit (Minnesota Didtrict), judge Lancaster in Minnesota

V. Sunbdt Communicaionsand Marketing, 2002 WL 31017503 (D.Minn., Sep 4, 2002), recently upheld

the TCPA'’s fax provisons againg an identicd Firs Amendment challenge (indeed, argued by the same

counsd asrepresents Appdlant here.) Every Missouri trial divisionto consider the matter has concurred.®®

12 State of Texas v. American Blast Fax, Inc., 121 F.Supp.2nd 1085 (W.D. Texas, 2000),

DedtinationVentures, Ltd. v. FCC, 844 F.Supp 632 (D. Oregon1994), &f'd 46 F.3d 54 (9" Cir. 1995),

Kenro, Inc. v. Fax Daily, Inc., 962 F.Supp. 1162 (S.D. Indiana 1997), State of Minnesota v. Sunbelt

Communications and Marketing, 2002 WL 31017503 (Sep 4, 2002, D.Minn.) .

13 Demongtrating the independence of Missouri courts, and the acceptance of Respondent’s
arguments, the fallowing cases from St. Louis County condtitute but a partid list of the decisons on this

issue both before and after the decison in Nixon: Zeid v. The Redding Law Firm, P.C., 01AC-013005

(St. Louis County, Div. 39, March 19, 2002) (Appx. Al); Brentwood Travel Service, Inc. v. Lorie A.

Ewing, 01AC-022171 (St. Louis County, Div. 39, April 3, 2002) (Appx. A15); Brentwood Travel

Service, Inc. v. Advanced Cdlular Communications, Inc., 01A C-011580 (St. Louis County, Div. 35, May

10, 2002)(Appx. A17); Franklin County Expressv.Globa Communications, Inc., No. 02AC-13274 (St.
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Thefact that one federal trid court out of the many to consder the issue, has come to the opposite
conclusion, does not render the statute uncongtitutiond. In fact, the Nixonv. ABE decisionisnot find but
isonappeal to the EighthCircuit Court of Appeas. Andwhile Appelant might hopethet the Eighth Circuit
will grant it the right to steal by fax, despite the clear prohibitionenacted by Congress, evensuchan unlikely
decison would not bind this Court, which is bound only by the decisons of the United States Supreme
Court on federal questions. Reynolds, at 904 and n4.

The Nixon v. ABF decision reached its flawed result based on that court’s conclusion that there

was inadequate evidence to support the TCPA under a Central Hudson andyss. However, that court

overlooked the doctrine of judicia notice, and did not have some of the evidence or arguments available
inthiscase. Inthe First Amendment context, the Eight Circuit (whichwill hear the appedl of the Nixon v.

ABEF case) isfamiliar withthe TCPA, and inan andogous case of Van Bergenv. Minnesota, 59 F.3d 1541

(8th Cir.1995), held that “we do not believe that externd evidence of the disruption[automated] cals can
causeinaresdenceisnecessary: Itisevident to anyonewho hasreceved such unsolicited callswhen busy
with other activities” The United States Supreme Court amilarly took judicia notice of the prevaence of

unwanted junk mail in Rowan v. United States Post Office Dept., 397 U.S. 728, 736 (1970). “It places

no drain on the doctrine of judicial notice to observe that whether measured by pieces or pounds,
Everyman's mail today is made up overwhelmingly of materid he did not seek from persons he does not
know.” Theddugeof junk faxesto anyonewith afax machineislikewise sufficient toinvokejudicia notice

of their volume and character. When coupled with the additiond evidentiary record here, such as the

Louis County, Div. 41, Oct. 15, 2002) (Appx. A46).
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affidavits of Respondent’s experts, this case does not suffer from the evidentiary shortages of the Nixon
v. ABF decision.
1. The Government’s Asserted I nterests Are Substantial

In passing the TCPA, Congress acted to ameliorate real problems caused by unsolicited
commercid faxes the commandeering of recipients toner, paper, and communicationtime for the printing
of advertisements. See, eg., H.R. Rep. No. 102-317, at 25 (Appx. A47); S. Rep. No. 102-178, at 2
(1991 U.S.S.C.A.N. 1968, 1969). ThoughAppd lant questionswhether the government’ sinterest was (or
remains) “ substantial,” commercia speech jurisprudence and the facts of this case leave little roomfor such
doubts. However much it may cost to receive afax, and however long afax machine€ s operation may be
interrupted in order to recaive it, the evidence remains uncontroverted: sending afax costs the recipient
some quantity of time and money. Moreover, the fax advertiser’s use of a business' s telephone line to
transmit afax may prevent the business from recelving a product order or otherwise from communicating
withcustomers;, asaresult, unsolicited fax advertisng transmissons may cost busi nesses va uable economic
opportunities. Legitimate business communications can get logt in the stack of unwanted missves. (LP
647, McKenna 115,16). The TCPA is an economic regulation of advertisng conduct to restrict this
impediment to interstate commerce.

The Eighth Circuit has held that the government’ s interest inavoiding business interruption is itself
auffident to meet the requirements of intermediate scrutiny under the First Amendment: “The efficient
conduct of business operations. . . isasgnificant government interest.” (Van Bergen, 59 F.3d at 1554.)
Asamaiter of law, thisinterest behind restricting nonconsensua commercid faxes meetsthe first prong

of Central Hudson te<t.
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Smilarly, assertions about the percentage of faxesthat may now be received without being printed
ignorethe problem caused whenany appreciable number of businesses or consumers mus pay to receive
anadvertisement. No reasonable advertiser would damthat it has the congtitutiond right to send junk mail
C.O.D. and require the recipient pay the cost - or even a $0.01 portion of the costs - yet the sending of
unsolicited fax advertisementsiis tantamount to the same practice. Appd lant’s own expert conceded that
there is some quantity of cost to the unwilling recipient. (LF 81, Tgkarimi 79).

Businessesand consumers of this country who receive junk faxes consider the problem subgtantid.
Recent Federal Communications Commissionactions againgt fax broadcasting companieshave been based

on complaints detailing hundreds of violaions of the TCPA. See, eq., In the Matter of Fax.com, Notice

of Apparent Liability for Forfeiture, 17 FCC Rcd. 15927 {111, 7, 15 (2002) (Appx. A27) (citing 489

separate, reported violations by a single company); Inthe Matter of 21st Century Fax(es). Ltd., Notice

of Apparent Liability for Forfeiture, 17 FCC Rcd 1384 /1 (2000) (ating 152 separate, reported violaions

by a angle company). The frequency and substantidity of the disruption to businesses and consumers

cannot serioudy be gainsad. See, e.q., In the Matter of Fax.com, Notice of Apparent Liability for

Forfeiture, 17 FCC Red. 15927 119 (2002) (collecting examples that offer a* snapshot of the disruption,
expense, and inconvenience caused by Fax.com’'s unwanted fax transmissions’).
Courts have recognized that this sort of invadve disruption, inthe anaogous context of unsolicited

electronic mail, can condtitute the commonlaw tort of trespassto chattels. See, eg., AmericaOnline, Inc.

v. Nationa HedlthCareDiscount, Inc., 174 F.Supp.2d 890, 900 (N.D. lowa, 2001); AmericaOnline, Inc.

v. IMS, 24 F.Supp.2d 548, 550 (E.D.Va. 1998); CompuServe, Inc. v. Cyber Promations, Inc., 962

F.Supp. 1015, 1021 (S.D.Ohio 1997); Thrifty-Tel., Inc. v. Bezenek (1996) 46 Cal.App.4th 1559, 1566,
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fn. 6. (Ca. App. 1996); Mark D. Robins, Electronic Trespass: An Old Theory in a New Context, 15
Computer Law 1 (1998); Restatement (Second) of Torts 88 217(b), 218(b). If the transmission of
intangiblee-mail “gpam” canamount to atrespass, thensurey the junk faxer’ sexactionof physica supplies
like toner and paper can as well — and the preventionof suchatort congtitutesa substantia reason for the
government to regulate the activity.**

Despite the wedth of information corroborating Congress's findings and statements of purpose,
the Nixonv. ABF court “question[ed] whether the government has met itsburdenin showing that therewas
asubstantid interest at the time of enacting the TCPA, and whether there is a substantid interest a the
present time.” Nixon, 196 F.Supp.2d 920, 931 (E.D.M0.2002). TheNixonv. ABF court’ sdetermination
apparently turned on the lack “of any studies or empirica data’ specifying the impact of junk faxes on
businesses. Id. at 929. But intermediate scrutiny of commercid speech does not require scientific sudies,
rather, it approvesthe useof “any evidence that is reasonably believed to be relevant for demondrating a

connection between speech and a substantia, independent government interest.” City of Los Angelesv.

AlamedaBooks, Inc., 122 S.Ct. 1728, 1736 (2002). That evidence may include*history, consensus, and

‘dmple common sense’” Horida Bar v. Went For It, Inc., 155 U.S. 618, 628 (1995). Thereisno need

for “[elmpiricd data,” and “certainly not without actual and convinaing evidence . . . to the contrary.”

14 This redity dso demonstrates the falacy of Appdlant’s argument that some faxes can be
received by computersviae-mail, thus not consuming paper or toner. The above citationsamply show that
sending such junk email isitsdf actionable. Convertingajunk faxto ajunk e-mail does not provide safe

harbor for Appdlant.
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AlamedaBooks, 122 S.Ct. at 1736. Asthe court stated in Van Bergen, “we do not believe that externd
evidence of thedisruption. . . is necessary: It is evident to anyone who has received such unsolicited cdls

...." 59 F.3d at 1554. See, dso, Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 508-09 (1981)

(plurdity op.) (givingweght to “accumulated, common-sensejudgmentsof . . . lawmakers’ that billboards

may adversdly impact traffic safety); Central Hudson, 447 U.S. a 569 (accepting without external

evidence the direct connection between advertisng and demand).
Furthermore, government action is judged “on the relation it bears to the overall problem the
government seeksto correct, not onthe extent to whichit furthers the government’ sinterest inanindividud

case.” Assoc. of Community Organizations for ReformNow, v. St. Louis County, 930 F.2d 591 (8™ Cir.

1991). Whenviewed asawhole, thiscost-shifted, tortious advertising delivery method issteding hundreds
of millions of dollars from fax machine owners (LF 653, McKenna ] 39) and is an appropriate target of
government regulation.

TheNixonv. ABF court a soimproperly relied on cases that questioned not the continued accuracy
of congressional factud findings but rather the consstency of federd policy. Thus, the Supreme Court has
found reason to suspect the substantidity of the governmenta interest where congressiona assertions of
moativeting purpose were undercut by other congressiona actions furthering an gpparently contradictory

am. See, eg., Rubin v. Coors Brewing Co. 514 U.S. 476, 488 (1995) (holding government interest

“underming[d]” where statute prohibited disclosing alcohol content in labeing but not in advertisng, and

applied to beer but not to wines and spirits); Greater New Orleans Broadcasting Ass nv. United States,

527 U.S. 173, 187 (1999) (finding that “[w]hatever its character in 1934 when|[the statute] was adopted,
the federal policy of discouraging gambling in generd, and casno gambling in paticular, is now
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decidedly equivocd”). Absent clear “irrationdity,” Rubin, 514 U.S. at 488, chdlengestothesubstantiaity

of an asserted government interest cannot be sustained.
2. The TCPA’sFax Restrictions Effectively Advancethe Government’s

Interests

Because the government’s interest in protecting consumers and businesses from the cumulaive
harms inthe interferencewithcommerceand nonconsensual theft and trespassis subgtantid, it takes nothing
more than common sense to see proscribing that very conduct clearly advances the government’ sinterest.
“If the aity has asufficient basis for believing that billboards are traffic hazards and are unattractive, then
obvioudy the mogt direct and perhaps the only effective gpproach to solving the problems they createis
to prohibit them.” Metromedia, 453 U.S. at 507. Thereforethe TCPA dso stisfies the next eement of

the Central Hudson test. Requiring that senders of faxes obtain the permission of potentid recipients

effectivey addresses the problem of unsolicited commercid faxes, thereby furthering Congress s god's of
preventing the commandeering of resources and fax capacity.
Appdlant’s reliance on the Nixon v. ABFE court hereismisplaced. That court’s only finding with

regard to this prong of Central Hudson, was made without citation and based on flawed logic and faulty

assumptions:“The Court questions whether the TCPA actualy advancesthe government’ sinterest. Ifitdid,
the Court would assume that the [number of] complaints[about blast-faxers] would decrease rather than
increase.” Nixon, 196 F.Supp.2d at 932. However, to the extent that the number of complaints reflects
a continued high vaume of unsolicited commercia faxes, the reason for the ongoing profusion of illegd
faxeslikdy liesinmeasurestaken by fax broadcasting companies to evade the strictures of the law. These

companies have deceived ther advertisng clients into believing that the broadcast activities do not violate
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the law, see Minnesotav. Sunbelt Communications and Marketing, 2002 WL 31017503 at * 3 (D.Minn.,

Sep 4, 2002); Inthe Matter of Fax.com, 124 (Appx. A27); located their operations overseasinanattempt

to evade prosecution, see In the Matter of 21¢t Century Fax(es), 17 FCC Rcd at 1385; and threatened

to file lawsuits againgt those who complain about receiving unsolicited faxes, see Inthe Matter of Fax.com,
123.

Appdlants raise the Nicholson v. Hooters case as an ominous hobgoblin in their due process

arguments, but that case aso underscores the landscape of public knowledge about the TCPA.  Recent
TCPA cases like Nicholson with large verdicts have garnered press coverage in recent years, which is
much more likdy the reason complaintshave increased - people are learning about an otherwise obscure
law, and reporting violators to the FCC and their state authorities. Of course the number of complaintsis
ontherise.
3. The TCPA’s Restrictions On Fax Broadcasting Are Narrowly
Tailored To Effect Congress Stated Purposes
Thefind prong of the Central Hudsontest inquireswhether therestrictionsonspeech are “ narrowly
drawn.” Central Hudson, 447 U.S. at 565. As the Supreme Court has established:
What our decisons require is a ‘fit'” between the legislature’ s ends and the means
chosen to accomplish those ends -- afit that is not necessarily perfect, but reasonable;
that represents not necessarily the single best disposition but one whose scope is in
proportion to the interest served; that employs not necessarily the least redtrictive
means but . . . a means narrowly tailored to achieve the desired objective. Within
those bounds we leave it to governmental decision makers to judge what
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manner of regulation may best be employed.

Fox, 492 U.S. at 480 (citations and interna quotation marks omitted) (emphasis added). 1n other words,
“the *leadt redrictive means test has no rolein the commercia speech context.” HoridaBar, 515 U.S.
at 632. TheEighth Circuit, too, hasheld that “[t]o be narrowly tailored, . . . restrictions need not apply the
least redtrictive means of achieving the government interest.” Van Bergen, 59 F.3d at 1555 n.13. In spite
of these explicit teachings, the court in Nixon v. ABF found that “a variety of dternatives, including a
nationa ‘no-fax’ database,” condtituted “less redrictive means’ of promoting the government’s interest.
Nixon, 196 F.Supp.2d at 932-33. Because such “lessredrictive means’ existed, theNixonv. ABF court
goparently held that the TCPA failsto provide the “fit” required by the Central Hudsonregime. 1d.

Because the Nixon v. ABF court gpplied the wrong standard (a“least restrictive means’ test) it
falled to determine whether a* reasonabl e fit” existed betweenCongress sobjectivesand the meanschosen
by Congress to accomplish those gods. Instead, the court substituted its own judgment for that of
Congress, holding that a “no-fax” database was a preferable means of achieving the am of curbing
unsolicited commercid faxes. But, as noted, in gpplying intermediate scrutiny it is a reversible error to
“gft[] through dl the avalable or imagined dternative means . . . in order to determine whether the
[government’ 5| solution was the *least intrusive means of achieving the desiredend.” Ward, 491 U.S. at
797

The Nixon v. ABF court's decison suffers from further infirmities. None of the proffered
dternativesto the TCPA would satisfy congressiona objectivesaswell as the means chosen by Congress
incurrent law. Faxing at night, for example, is not a satisfactory option because people with fax machines

intheir homeswould be — and are — awakened by the practice. 1n the Matter of Fax.com, 19; see, o,
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id. a 925 and n.68 (describing practice of “war diding” all telephone numbers, not just those known to
be fax lines, in order to determine which are attached to fax machines). Obvioudy, we live in a globd
economy, and faxing at night can actudly have a greater interference with companies that do business
overseas, and who may be recalving critica business documents from countries where “ business hours’
arein the middle of the night here.

Despite Appelant wishing it weren't so, “the requirement of narrow tailoring is satisfied *so long

asthe. . . regulation promotes a substantia government interest that would be achieved | ess effectively

absent the regulation.’” Ward, 491 U.S. at 799 (emphass added). Although dternatives can be

conddered, aternatives that are “less effective’” are not sufficient to be considered as a matter of law,
because- by definition - they would promote the government interest less effectively. Furthermore®laws
restricting commercia speech, unlike laws burdening other forms of protected expresson, need only be

talored in ar easonabl e manner to serve a substantia state interest inorder to survive Frs Amendment

scrutiny.”  Edenfidd v. Fane, 507 U.S. 761, 767 (1993) (emphasis added). The option gpparently
preferred by the Nixon v. ABF court — anaiond “no-fax” lis—aso would not accomplish Congress's
purposes as effectively. Firdt, a“no-fax” list places the burden on businesses and consumers to avoid
recaiving and paying for unwanted fax advertisementsrather than on advertisersto obtain permissontouse
the recipients property. If cost-shifting isto be curtailed — as it is under the TCPA — the senders of
faxes mugt have the burden, and the incentive, to maintain accurate ligsof willingrecipients. An “opt-out”
scheme would leave as a default a regime in which consumers “pay for the] privilege’ of receiving

advertisements. In the Matter of Fax.com, 17 FCC Rcd. at * 15945 (sep. statement of Commissoner

Kathleen Q. Abernathy). Further, opt-out lists congtitute “an adminigratively daunting and costly burden.”
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Jonathan Coopersmith, Creating the Commons: Establishing a Civic Space for a New Form of
Communication, Bus. & Econ. Higt. (Oct. 1, 1999), avalable in 1999 WL 32438534. Such burdens
should be borne by those seeking to take advantage of the system, not those who, if they do not act, will
reman itsvictims

Moreover, whether to have an “opt-in” or “opt-out” system for protecting consumersis a policy

choice- inherently the redm of the legidature. See, e.q., Trans UnionCorp. v. FTC, 267 F.3d 1138 (D.C.

Cir. 2001) (“Although the opt-in scheme may limit more [of Appdlant’s| speech than would the opt-out
scheme the company prefers, intermediate scrutiny does not obligate courts to invdidate a ‘remedia
scheme because some dternative solution is margindly less intrusive on a spegker’s Firsd Amendment

interests.””)(quoting Turner Broad. System, Inc. v. FCC, 520 U.S. 180, 217-18 (1997)). To arbitrarily

decide that an “opt-out” scheme would be better, is to subgtitute the court’s judgment for that of the
drafters. As an inditution, Congress isfar better equipped than the judiciary to “amass and evad uate the

vast amounts of data’ bearing upon thistype of policy decison. Walters v. Nationad Assn. of Radiation

Survivors, 473 U.S. 305, 331 n. 12 (1985); Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 665-66

(1994).
Findly, junk fax broadcaster’ s management of their own private opt-out systems underscores the

inefficacy of the no-fax lig approach. See, eq., In the Matter of Fax.com, { 10 and n. 25. (collecting

examplesof complaintsand concluding that “[ijnformationprovided by consumers indicates that Fax.com
continued to send faxes evenafter recalving opt-out cdls . . . Itisclear that a cdl to one Fax.com opt-out
linedoes not end dl fax tranamissons from the company.”) By contrast, the regime selected by Congress

effectively advances the prevention of cogt-shifting, business interruption, and consumer disturbance, and
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is reasonably crafted to restrict no more speech than necessary to achieve that god.

The TCPA does not impose aban onfaxadvertisng. Rather, the statute permits suchtransmissions
aslong asthe recipient has expressed hiswillingnessto donate his suppliesand printing pressto the sender.
47 U.S.C. 8 227(a)(4) (excepting fax tranamissions that are made withrecipient’ s“prior expressinvitation
or permission’). Thisisreasonable, and dl that is required under this prong of Central Hudson.

Conditioning the sending of fax advertisements on the permission of the recipient who has to pay
for them is not the functiond equivaent of a ban, asthe Nixon v. ABFE court concluded without citation.
196 F.Supp.2d 933 n.26 (“thereisno practical way for companiesto gan permisson”). Indeed, collecting
the fax numbers of thosewho agree or “opt in” to recaiving fax advertisementsis not only feasible, but a'so

already an acknowledged part of junk fax broadcasters practices. See In the Matter of Fax.com, 15

(recognizing Fax.com’s statements to the FCC that one of three ways in which the company collects fax
numbers is by “recording fax numbers provided by individuds who have asked, through an automated
process, to be included in Fax.com’s database”).

Fndly, the Nixon v. ABFE court took issue with the distinction Congress drew in the TCPA

between commercid and noncommercid broadcast faxes. Reying on City of Cincinnati v. Discovery

Network, Inc., 507 U.S. 410 (1993), the didtrict court held that where the benefit to be gained by

redricting only commercia speech rather than dl speech is“minute’ or “pdtry,” id. at 418, the requisite
“fit” was not present. 196 F.Supp.2d at 933. Curioudy, the court then concluded that the TCPA is
uncongtitutiona because it might be true that restricting unsolicited commercid faxeswould diminate only

asmd| portionof dl unsolicited faxes. 1d. The court misread both Discovery Network and the recordin

that case.



InDiscovery Network, a straightforward and obvious disparity existed between the government’s

stated purpose and the actual effect of its prohibition. Though designed to diminate the waste and litter
associated with newspaper vending machines, the statute’' s exclusve focus on commercid publications
would have resulted in the remova of only 62 of the city’ s 1500-2000 machines—a“minute’ and “ paltry”

benefit. Discovery Networksat 417-18, 424. Here, by contrast, commercid faxes make up themajority

of the unsolicited transmissons about which Congress expressed concern. See Dedtination Ventures, 46

F.3d at 56 (“unsolicited commercid fax solicitations are responsible for the bulk of advertisng cost

shifting”). This smple obsarvation is gpparent to anyone with a fax machine and, like the quantity and

quality of junk mail, properly the subject of judicid notice. See, Rowanv. United States Post Office Dept.,
397 U.S. 728, 736 (1970). “It places no strain on the doctrine of judicia notice to observe that whether
measured by piecesor pounds, Everyman’s mail today is made up overwhelmingly of materia he did not
seek from persons he does not know.”

Indeed, the Court in Discovery Networksitsdf, limited itsdecisionto the specific facts, suchasthe

paltry effect, presented in that particular case:
Our halding, however, isnarrow. Asshould be clear from the above discusson, wedo
not reachthe question whether, given certain facts and under certain circumstances, a
community might be able to judify differentid trestment of commercid and
noncommercia newsracks. We smply hold that on this record Cincinnati hasfalled to
make such ashowing

Discovery Network, Inc., 507 U.S. 410, 428 (1993).

Asagenerd matter, the Condtitutiondoesnot compel Congressto address either anentire problem
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or no piece of it a dl. “Nor do we require that the Government make progress on every front before it

can make progress on any front . . . . ); Metromedia, Inc. v. San Diego, 453 U.S. 490, 511 (1981)

(plurdity opinion); United States v. Edge Broadcasting, 509 U.S. 418, 434 (1993). “The Frgt

Amendment doesnot requireCongressto forgo addressing the problemat dl unlessit completely diminates

cost shifting.” Dedtination Ventures, 46 F.3d at 56. In this case, the benefit conferred by the TCPA's

restrictions is consderable.
As the FCC's record makes clear, businesses and consumers have been “bombarded” (In the

Matter of Fax.com, at n.21) withunsolicited commercia faxes, subject to the TCPA, onadally bass. See,

aso, In the Matter of 21t Century Fax(es), Ltd., 17 FCC Rcd 1384; In the Matter of US Notary, Inc.,

Notice of Apparent Liability for Forfeiture, 15 FCC Rcd 16999 (2000); In the Matter of Carolina

Liquidators, Inc., Notice of Apparent Liability for Forfeiture, 15 FCC Red 16837 (2000); 1n the Matter

of Tri-Star Marketing, Notice of Apparent Ligbility for Forfeiture, 15 FCC Rcd 11295 (2000); In the

Matter of Get-Aways, Inc., Notice of Apparent Liability For Forfeiture, 15 FCC Recd 1805 (1999).
Redtricting this practice confers a benefit that is anything but “pdtry.” In sum, the problem of unsolicited
commercid faxes is neither “pdtry” nor “minute” and the fax-restriction provisons of the TCPA were
designed carefully and specificdly to address thisissue.

A government actionisjudged “onthe relationit bearsto the overadl problemthe government seeks
to correct, not on the extent to which it furthers the government’ sinterest in an individuad case” Assoc.

of Community Organizations for Reform Now. v. . Louis County, 930 F.2d 591 (8" Cir. 1991). When

viewed as a whole, this cost-shifted, tortious advertisng ddivery method is steding hundreds of millions

of dallars from fax machine owners(LF 653, McKenna {1 39) and is an gppropriate target of government
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regulation.

67



Appdlant dso digplays afundamenta misunderstanding of the TCPA itsdf. In trying to prove the
satute unjudly treats junk faxers differently than telemarketers. Appdlant clams “the statute imposes
ligbility on telemarketers only when they cdl a person a second time in twelve months” (Appellant’sBr.
a 30) (emphagsinorigind). Thisisfdse. Theportion of the statute prohibiting prerecorded telemarketing
cdls (automated prerecorded calls being muchmore akinto junk faxesthanlive two-way communications
of a live tdemarketing cdll) permit an individud to sue for asingleviolation. 47 U.S.C. 227(b)(2)(B).
They are treated no differently from faxes in that regard.*® The “automated” one-way communications
being imposed on consumers without prior consent (faxes and prerecorded telemarketing cdls) are al
treated the same - they are prohibited unless the caler has express prior permission.

Summary

There can beno disputethat the “harms recite]d] arered” - Appellant’s own expert admitted that
there are real pecuniary costs to junk faxes, and Respondent’s expert provided unrebutted testimony of
the millions of dollars that this practice cumulatively misappropriates from unwitting fax machine owners.
Protection of interstate commerce from interference is a substantid and important government interest.
Redtricting commercid advertisersfromengaging inthis tortious, nonconsensud hijacking of fax machines

and nonconsensud use of supplies clearly advances the government’ s god of protecting businesses from

15 While with certain “live’ tdemarketing cals standing to sue accrues to an individual upon

receipt of a second vidlative cdl, state atorneys generd and the FCC can bring an action after asingle
violdion. Live, two-way communications, have lesser regtrictions than junk faxes and “prerecorded”
solicitations.
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those injuries by commercid advertisers. Appdlant’s dternatives such as faxing at night, or dlowing
nonconsensud fax advertisng until being told to stop, arefecidly lesseffective thenthe government’ spolicy
of requiring prior express consent before usng someone ese' s printing press and ink to print your message.
Any lesser scheme would belesseffective, and thisis insufficient to be congdered. Thefit is reasonable,

whichisdl that is required.
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POINT II. THE TCPA ISNOT UNCONSTITUTIONALLY VAGUE

Point TheTrial Court Was Correct In Granting Harjoe’s Motion For
Relied Summary Judgment And In Denying Herz Financial’s Motion For
On: Summary Judgment, Because The TCPA Does Not Violate The Fifth

and Fourteenth Amendments To The United States Constitution As

| The Act IsConstitutional Under the Void-For-Vagueness Doctrine.
The gpplicable stlandard of review of this point is de novo.
Asaprdiminary matter, the 18 faxes at issue in this case (LF 225 - 242) lie squarely within the
core of the practices which TCPA addresses. Thereisno uncertainty as to whether the faxesin this case

arecovered by the TCPA. Appelant’ svagueness challenge therefore seeksto advance arguments of how

the TCPA pertains to others in other Stuaions. This Court should follow the United States Supreme

Court’sholding in Broadrick v. Oklahoma, 413 U.S. 601, 608 (1973), in reviewing such an argument in
speech contexts. “Moreover, even if the outermost boundaries of [the statute] may be imprecise, any such
uncertainty has little relevance here, where appellants conduct fals squarely within the *hard core of the
statute’ sproscriptions. . .” (Palitica activity of government employees regulated by the Haichact). See,

aso, Parker v. Levy, 417 U.S. 733, 757 (1974) (because defendant had “no reasonable doubt” his

statements were covered by the regulation, he could not challenge the regulation as vague.)
In addition, in contrast withthe First Amendment argumentsinPoint |, Appdlant must meat ahigh
burden to overcome the “presumptive vdidity” agans a vagueness chdlenge that attaches to an act of

Congress. United States v. National Dairy Corp., 372 U.S. 29, 32-3 (1963).
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The daim that the TCPA’s définition of “unsolicited advertisement” is somehow vague is Smply
rhetoric of someone “intent onfinding fault at any cost.” “There arelimitations on the English language with
respect to being both specific and manageably brief, and it seems to us that dthough the prohibitions may
not satisy those intent on finding fault at any cogt, they are set out in terms that the ordinary person

exercisang ordinary common sense can sufficiently understand and comply with.” Broadrick v. Oklahoma,

413 U.S. 601, 608 (1973); United States Civil Svc. Comm. v. Nat. Assoc. of Letter Carriers, 413 U.S.

548, 578-79 (1973) (Hatch Act's ban on “politicd activity” by federd employees was not
unconditutionaly vague). Nor is a heightened scrutiny applicable here which Appdlant argues is due a
“gpeech” redtriction, because the TCPA is not aspeechredtriction- itisarestrictionof adelivery practice.
A speaker candill make his speech by other methods. The cases relied upon by Appdlant, suchas Gertz

v. Welch, Inc., 418 U.S. 323 (1974), regarded penalties for speech regardless of the manner inwhich it

wasmade. Only when the content of the speech isredtricted in dl venuesis a gpesker faced with the sole
choices of ether 1) dtering the content of his speech in order to steer clear of the law, or 2) possibly
violding the datute. The TCPA leaves other options. The speaker is immune from the TCPA's
proscriptions if he smply obtains consent of the owner, or sends hismessage by any of a plethoraof other
delivery methods.
Appdlant citesHoffmanEdtatesv. Hipside, Hoffman Edtates, Inc., 455 U.S. 489 (1982), for one

snippet of dictafrom that decision, but ignore the sentences preceding their quotation, that note:

These standards [for vagueness] should not, of course, be mechanicaly applied. The

degree of vagueness that the Congtitution tolerates - as well asthe rdative importance

of far notice and far enforcement - depends in part on the nature of the enactment.
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Thus, economic regulationis subject to aless strict vagueness test because its subject

matter is often more narrow, and because businesses, which face economic demands

to plan behavior carefully, canbe expected to consult rdevant legidationin advance of

action. Indeed, the regulated enterprise may have the ability to clarify the meaning of

the regulationby itsown inquiry, or by resort to an administrative process. The Court

has adso expressed greater tolerance of enactments with avil rather than criminal

pendlties because the consegquences of imprecision are quditatively less severe.
Id., at 498-99 (internd footnotes omitted). These dements of the anadlysis are present here, and dl run
agang Appdlant. The TCPA is an economic regulation of advertisng conduct because, inter dia,
indiscriminate junk faxing presents animpediment to interstate commerce. The TCPA isacivil Satute, and
not aimind. Appdlant has the ability to request clarifications from the Federd Communications

Commission (as others have done) throughthe FCC’ sadminidrative processes. See 47 C.F.R. 0.91,; 47

C.F.R. 0.291. See, ds0, Order on Further Reconsderation, 12 FCC Rcd. 4609 (FCC darificationof the

TCPA inresponseto September 14, 1995 M CI Tdecommunications Corporati onpetitionfor clarification).

They can refer to various promulgations and interpretations from the FCC. See CSC v. Letter Carriers,

413 U.S. a 580 (rdiance on clarifying publications of the Civil Service Commisson tointerpret dlegedly
vague Hatch Act prohibitions on politica activity.)
The strong presumptive vaidity that attaches to an Act of Congresshasled this
Court to hold many timesthat statutes are not automatically invalidated as vague Smply
because difficulty is found in determining whether certain margind offensesfdl within

their language. Indeed, we have congstently sought an interpretation which supports
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the congtitutiondlity of legidation.

Void for vagueness Smply means that crimind responsibility should not attach
where one could not reasonably undersand that his contemplated conduct is
proscribed. In determining the sufficiency of the notice a atute must of necessity be
examined in the light of the conduct with which a defendant is charged.

United States v. Nationa Dairy Corp., 372 U.S. 29, 32-3 (1963).

Nor is a “more stringent” standard due here as Appellant argues, Smply because speech is
involved. Any heightened vaguenessreview isonly gpplicableto“pure’ speech cases, andnot commercid

speech. The vaguenessdoctrine cases cited by Appelant such as Grayned v City of Rockford, 408 U.S.

104 (1972) and Smith v Goguen, 415 U.S. 566 (1974) concern such pur e speech. Indeed, economic

regulations such asthe TCPA get | esser scrutiny for vagueness. Hoffman, 455 U.S. at 498-99.
Appdlant's propogition that “it is often difficult to distinguish between commercid and
non-commercid content” issmply salf sarving rhetoric. Appellant’ sBr. at 82. Notably, Appellant presents
no case law to support this astounding propostion. A review of Supreme Court casesfindsthat the Court
has little difficulty in distinguishing commercid from non-commercid speech. Indeed, the Court will look

a the motive, i.e. the “economic interests’ of the speaker, to reinforce such conclusions:

The Supreme Court has discussed the digtinction between commercid and

noncommercid speech in a number of recent cases. Commercid speech has been

defined as speech which “does no more than propose a commercid transaction,”

Virginia State Board of Pharmacy v. Virginia Citizens Consumer Coundil, Inc., 425

U.S. 748, 762, 96 S.Ct. 1817, 1825, 48 L.Ed.2d 346 (1976), “is confined to the
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promotion of pecific goodsor services,” Metromedia, Inc. v. City of San Diego, 453

U.S. 490, 505 n. 12, 101 S.Ct. 2882, 2891, n. 12, 69 L.Ed.2d 800 (1981), or “is
related solely to the economic interests of the speaker and itsaudience,” Inre R.M.J.,
455 U.S. 191, 204 n. 17, 102 S.Ct. 929, 938 n. 17, 71 L.Ed.2d 64 (1982), quoting

Centrd Hudson Gas & Electric v. Public Service Comm’'n, 447 U.S. 557, 561, 100

S.Ct. 2343, 2348, 65 L.Ed.2d 341 (1980).

Briggs & Stratton Corp. v. Bddridge, 728 F.2d 915, 917 (7th Cir.1984) cert. denied, 469 U.S. 826

(1984). “The halmark of commercid speech isthat it pertains to commercid transactions, whether those

proposed through product advertisng, asin Virginia State Board of Pharmacy, supra, or facilitated through

the use of atrademark, asin Friedmanv. Rogers, 440 U.S. 1 (1979), or implicated in some other manner.”

Id., a 917-18. Indeed, a*“well-settled common-law meaning” through such court opinions is sufficient to

remove vagueness. Conndly v. General Cong. Co., 269 U.S. 385, 391 (1926).

Because the Supreme Court's standards for distinguishing between commercid and non-
commercid speechare dear, Appdlant’s clam of vagueness must fall. Appelant had ample opportunity
to seek clarification fromthe FCC. Appellant had ample opportunity to consult attorneys experienced in
this area (which abusiness is expected to do). Appellant could have even consulted a dictionary.

Findly, acourt can interpret out vagueness (thus following the canon of constructionthat a statute
must be construed in away that permits it to comply with the Congtitution if possible) permitting even an

otherwise vague statute to stand. Wintersv. People of State of New York, 333 U.S. 507, 514 (1948)

(“Theinterpretation by the Court of Appedss puts these words in the Satute as definitely asif it had been

S0 amended by the legidature.”)
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Appdlant mis-characterizes the recent FCC citation of 21% Century Fax(es), Ltd. Those faxes
were not “opinion poll” faxes. . . they werein actudity solicitations for people to use pay-per-cal 900

number services. |n the Matter of 21% Century Fax(es), 2. They were commercid solicitations for the

sender’s commercia 900 number service, where calers were billed $2.95 per minute to participate. 1d.

Appdlant findly complainsthat the TCPA will be subject to “different expressioninvariousjudicid
jurisdictions around the nation” and that is somehow related to its vagueness chdlenge. (Appellant’ s Br.
a 84). Such an argument is baffling. Any differing interpretations of the statute can be corrected on
goped, ultimately to the United States Supreme Court if required. The existence of over a dozen federd
circuits and 50 states presents the same chdlenge to any federa statute. Indeed, the doctrine that has
evolved is that each jurisdiction gives great weight to the decisons of sster states and circuits when
interpreting federal laws, to promote uniformity. “[W)]e appreciate thelegitimate concernsthat incons stent
interpretations may create for telephone subscribers and solicitors alike. Accordingly, in an effort to seek
consgtency, we shdl give substantid weight to persuasve interpretations of the TCPA by both the FCC

and our Sster states. Worsham v. Nationwide Ins,, 772 A.2d 868, 874 (Md. App. 2001).
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POINT II1. THETCPA’SPROVISION FOR LIQUIDATED DAMAGESOF $500

DOESNOT VIOLATE DUE PROCESSOR THE EXCESSIVE FINES

CLAUSES
Point | TheTrial Court Was Correct In Granting Harjoe’s Motion For
Relied Summary Judgment And In Denying Herz Financial’s Motion For
On: Summary Judgment, Because The TCPA Does Not Violate

Constitutional Due Process Guarantees Or The Eighth Amendment, In
That The TCPA Does Not Impose A Grossly Excessive Punishment On

Persons Alleged To Have Violated Its Prohibition On Unsolicited Fax

| Advertising.

The gpplicable standard of review of this point is de novo.

Appellant argues that the $500 statutory damage provision of the TCPA violatesthe Congtitution
because it offendsthe Due Process and Excessive Fines clauses. The gravamen to such an argument can
only be the assumption that junk faxes cause aharm of afew cents and therefore the TCPA’s liquidated
damages are unreasonable. Appelant’s argument rests on an ungtated assumption that the only harm
suffered isthe cost of the fax paper, toner, and other tangible, pecuniary codts. Thisisin error. Thereare
numerous other “cogs’ to the unwilling recipient of unsolicited fax broadcasting. Thereisthe tying up of
the fax machine itsdf, the nuisance, inconvenience, and the trespass to the recipient’ s chaitel. These are

difficult to quantify - hence the reason that Congress established $500 as liquidated damages, in lieu of

actual damages. “Congresswas concerned withmor e than the cost of fax paper whenit established
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the $500 statutory damages remedy. Congress designed aremedy that would take into account the difficult
to quantify business interruption costs imposed upon recipients of unsolicited fax advertisements, . . .”

Kenro, Inc. v. Fax Dally, Inc., 962 F.Supp. 1162, 1166 (S.D.Ind. 1997) (emphasis added). It was

specificaly noted by Congress that “[t]he amount of damagesinthis legidationis set to befair to both the
consumer and the telemarketer.” 137 Cong.Rec. S16204-01 (daily ed. Nov. 7, 1991, statement of

Senator Hallings). See, a s, House Subcomm. Hrg. on Telemarketing Practices, at 97-8 (direct testimony

of Prof. Ellis) (Appx. A73). (“*3 or 10 centsis not theissue. Theissueistheintrusveness, . . . Itisnotthe
cost. Itisthefact that evenif it is 3 cents, somebody has forced me to spend it.”)
The $500 floor is part of the Satute’s compensatory scheme. The only punitive provison isthe

trebling provison that requires afinding of awillful or knowing violaion by the court. Molzof v. United

States, 502 U.S. 301 (1992) (holding that damages qudify as* punitive’ under federa law only when thelr
avallability depends upon proof that the defendant engaged in intentiona or egregious misconduct).

A. Liquidated Damages Are Not Unconstitutional

The TCPA'’ sprovisonof liquidated compensatory damagesis not unique. Similar provisons are
contained in many other federa statues. the Copyright Act, 17 U.S.C. § 504 ($500 floor); the Truthin
Lending Act, 15 U.S.C. § 1640 ($100 floor); the Expedited Funds Avalability Act, 12 U.S.C. § 4010
($100floor); the Truth in Savings Act, 12 U.S.C. § 4310 ($100 floor); the Omnibus Crime Control Act,
18 U.S.C. § 2520 (floor of $100 per day of illegd wiretgpping or $10,000, whichever is greater); the
Cable Tdevison Consumer Protection and CompetitionAct, 47 U.S.C. § 553 ($250 floor); the Financid
Right of Privacy Act, 12 U.S.C. § 3417 ($100 floor); the Freedom of Accessto Clinic EntrancesAct of

1994, 18 U.S.C. § 248 ($5000 floor); and the Wiretapping and Electronic Surveillance Act, 47 U.S.C.
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§ 605 ($1000 floor).

Why has Congress so oftenemployed compensatory liquidated damagesprovisons? Thereasons
have been clear to the Supreme Court for at least one hundred years. They include the desire to free
persons with meritorious clams from burdens of proof that are inherently difficult to meet and the desire
to stimulate private enforcement of public laws by creating incentivesto sue.

InBrady v. Ddy, 175 U.S. 148 (1899), the Supreme Court uphdd a provison in the Copyright
Act requiring the payment of the greater of actual damages or one hundred dollarsfor the first performance
of aninfringing dramétic work and fifty dollarsfor every subsequent performance. The Justicesopined that
“[t]he minimumamount appearsto us to have beenfixed because of the inherent difficulty of dways proving
by satisfactory evidencewhat the amount [of the losg isthat hasbeenactudly sustained.” 1d. at 157. The

same reasonmet withthe Justices approval in Chicago, Burlington& Quincy R.R. Co. v. Cram, 228 U.S.

70 (1913). There, the Supreme Court uphdd a liquidated damages provision requiring a trangporter of
livestock to pay $10 per hour of unlawful ddlay in trangit. The difficulty of proving the extent of harm to
the animds judtified the Sate€' s decision to provide for liquidated damages. 1d. at 82-84.
Damagesfloorsare especidly important when statutes seek to prevent wrongdoersfrom imposing
smdl losses on each of alarge numbers of persons. Which isworse: ged amillion dollars from asngle
person, or sted one dollar from each of amillionpeople? Thelatter ismuch worse to society, snce smdl
thefts often go unnoticed, or evenif noticed, aren’ tworththe time and energy necessary to stop the violator.
But amillion dollarsis solen in both cases. When the cogt to any individud is smdl, victims are unlikely
to sue, even though the cost to the entire population of victims may be quite large. Consumer protection

laws, like the TCPA, attempt to remedy this problem by authorizing liquidated damagesin lieu of having
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toprove difficult to quantify actual losses. D. LAY COCK, MODERN AMERICAN REMEDIES 703-704 (2d
ed. 1994) (observingthat liquidated damages* encourage enforcement by creating aminimumrecovery that
isworth suing for”).

Boththe difficulty of proving lossesin full and the need to encourage litigationof individualy small,
but collectively large lossesjudtify the decision to put the $500 floor inthe TCPA. Recipientsof junk faxes
often find it difficult to prove ther lossesin full, even though all have valid dlams under the TCPA. Junk
faxes entall different kinds of cogts: printing cogts, including paper, ink, eectricity, and wear-and-tear on
fax machines, and indirect business cogts, including lost and delayed business opportunities and wasted
employeetime. Indirect business costs can be exceedingly difficult to document, even though they may be,
and, in the opinion of Congress often are, substantia. How can one document the vaue of a business
opportunity one never learned of because one' s fax machine was tied up? How canone quantify the cost
of delay in hearing from one's customers or va ue the goodwill logt in being dow to reply? How can one
quantify employee time spent reading, dreulaing, discussng, disposing of, and complaining about junk
faxes when time-records are not kept? See McKenna Affidavit 117 (LF 647).

If the TCPA isto be enforced, and if wrongdoerslike Appellant areto be deterred from imposing
amall injuries on large numbers of recipients, victims must have incentives to sue. Congress crested such
incentives by putting the $500 floor into the TCPA The floor enables recipients to recover non-trivia
damage awards they can use to pay atorneys and to cover the time, energy, and resources they devote
to litigation.

When one appreciates the need to compensate victims and deter the practice of junk faxing, one

immediatdy sees that Congress did not set the $500 floor excessvely high. To the contrary, the floor
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appears to betoo low. Under-enforcement of the TCPA is a serious problem, despite the $500 floor.
Althoughthe TCPA took effect in 1991, junk fax businesses have flouted thislaw. Thelogicd concluson
isthat the $500 floor is too low to promote conventiond litigation, so that generdly only litigationbrought
asaclass action can proceed economicaly.

As mentioned, the Supreme Court long ago answered any questions that existed about the
permissibility of compensatory liquidated damages provisons under the Due Process Clause. Brady,
Cram, and Williams established that such provisons are congtitutiona when used to obviate the need to
prove actud loss amounts, and to encourage private enforcement. The longstanding, continuing, and
widespread use of liquidated remedies in federd and State legidation is compelling evidence of the
lawfulness of these remedies under the Due Process Clause.’®

Furthermore, when Congress decides the appropriate sanctions for an act againg public palicy,
that determinationis due substantial deference. “[ T]hereviewing court must accord ‘ substantial deference

to legidative judgments concerning appropriate sanctions for the conduct at issue” Browning-Ferris

Industries v. Kelco Disposd, 492 U.S. 257, 301 (1989) (Brennan, Marshal, JJ., concurring).
In conddering a gatute providing a specific dollar amount of civil damages in lieu of actud
damages, the Supreme Court has spoken very clearly:

It is in reparation of a private injury, not in punishment of ‘an offense againg the public

16 The Supreme Court is increasingly prone to reject due process challenges to traditional

practices. Connecticut v. Doehr, 509 U.S. 1 (1991); Burnham v. Superior Court of Cdifornia,

495 U.S. 604 (1990).
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justice of the state.” Itsreparationisinafixed amount, it istrue, but it isin an amount that
has been fixed by a consderation of the determining factors, they necessarily having a
certain Smilaity in dl cases. It was the legidative judgment, therefore, that the interests
of the state would best be served by anexact definitionof the measure of responsibility and
relief when the circumstances were such as are represented in the law. It is not less
reparative because so defined.

Atchison v. Nichals, 264 U.S. 348, 352 (1924). Thisreasoning is sound and applicable.

B. “Mathematical Ratio” Arguments Were Rejected Almost a Century Ago.

A mathemdticd “ratio” test was at one time a legitimate argument. See, Missouri Pedific Ry. v.

Tucker, 230 U.S. 340 (1913). But this superficia mathematical approach was discarded in gpplication

to statutory damage awards by St. Louis .M. & S. RY. Co. v. Williams, 251 U.S. 63 (1919), which

upheld a gatute with a $300 liquidated damage provision for overcharges of only afew cents, and was
decided by the U.S. Supreme Court six years after Tucker:
When the penalty is contrasted with the overcharge possible in any ingtance it of course

seams large, but, as we have said, its validity is not to be tested in that way.

When it is consdered with due regard for the interests of the public, the numberless
opportunities for committing the offense, and the need for securing uniform adherence to
established passenger rates, we think it properly cannot be said to be so severe and
oppressive as to be wholly disproportioned to the offense or obvioudy unreasonable.

Id. at 67 (emphads added) (statute with liquidated damages award of up to $300 plus attorneys fees

where actua harm was only a few cents did not violate due process). Appdlant’s argument is further
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impugned by the redlizationthat the TCPA’ s$500 damagesprovisionwould equateto amere $30in 1913,
when Tucker was decided.’” The modern Court reiterated its rejection of this categorical mathematical

approachin BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996):

Of course, we have consstently rejected the notionthat the congtitutiond line is marked
by a ample mathematicd formula, even one that compares actual and potential
damages to the punitive award. TXO, 509 U.S,, at 458. Indeed, low awards of
compensatory damages may properly support a higher ratio than high compensatory
awards, if, for example, a particularly egregious act has resulted inonly asmdl amount
of economic damages. A higher ratio may dso be judtified in casesin which theinjury
Is hard to detect or the monetary vaue of noneconomic harm might have been difficult

to determine. It is appropriate, therefore, to reiterate our rejection of a

cateqgorical approach.

I1d. at 589 (emphasis added).
Casesthat have scrutinized large damage awards are ingpposite as they deal with excessivejury

awards, not statutory damages. For example, Kenro, Inc. v. Fax Dally, Inc., 962 F. Supp. 1162 (S.D.

Ind. 1997), distinguished HondaMotor Co., Ltd. v. Oberg, 512 U.S. 415 (1994), and rel ated cases, from

17" Standard inflation tables indicate that one dollar in 1913 would equate to an inflation adjusted

16.7 dollarstoday. See Ford v. Rigidply Rafters, Inc., 984 F.Supp. 386, 391-92 (D. Md. 1997) (the

court took notice of the average rate of inflation ating The World Almanac & Book of Facts 131-32

(1997))
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the TCPA:

[In Honda] the Supreme Court focused on the “acute danger of arbitrary deprivation
of property” posed by the jury’s “wide discretioninchoosng amounts,” the “ potentia
that juries will use ther verdicts to express biases against big businesses,” and the
possibility of “partidity” or “passon and prgudice’ influencing the jury’s award of
punitive damages. 1d., at 424-28, 430-33, 114 S.Ct. at 2337-38, 2340-41. In other
words, the Honda Motors holding thet judicia review was necessary for punitive
damage awards set by juries was based largely on itsconcerns regarding the possible
motivations and the broad discretion of juries. We decline to extend the holding of
Honda Motor to require judicid review of statutorily prescribed damage awards that
may exceed the amount of actud loss proven & trid.

Kenro, 962 F.Sup. a 1165. Congressisadiverse and deliberative body, that does not exhibit the bias

or animus that can lead ajury to an improper award.

If Appellant’s argument were correct, a Smple trespasser could never be subjected to civil
damages since he would cause no actud “monetary” loss. A petty theft pendty could never exceed three
times the vaue of the item stolen. What shoplifter would be deterred by a $10 consequence for steding
apack of cigarettes? This Stuation was perfectly summarized by Lord Haifax: “Men are not hang'd for

geding Horses, but that Horses may not be stolen.” United Statesv. Barker, 771 F.2d 1362, note 13 (9th

Cir. 1985) quating George Savile, First Marquessof Hdifax, Pdlitical, Mord, and Miscellaneous Thoughts

and Reflections, p. 114, reprinted in The Complete Works of George Savile, First Marquis of Hdifax,

Water A Raeigh, ed. 1912.

83



Appdlant would have this Court believe the proportiondity must be in relation to the amount of
actual pecuniary cost of a angle junk fax. That is not what the case law says. A ratio to the actua
pecuniary harm is not the standard. Congress was free to consder the overdl gravity of the cumulative
impact of persons engaging in the wrongful conduct. Congress thus considers the pervasiveness and

cumulative harms of Appe lant’ sillegd junk faxing enterpriseintotd. See, e.g., Perezv. United States, 402

U.S. 146, 155 (1971) (upholding federal regulation of loansharkingactivitybased in part onthe cumulaive

nationwide impact of $350 million in lossesto victims); Clark v. Community for Creative Non-violence,

468 U.S. 288, 297-98 (1984) (cumulative impact on the park of others wanting to repeat the activities
congdered relevant).

Furthermore, the $500 damages in the TCPA is not “crimind punishment”. . . it is intended as
compensation to the victim for both the cost involved, and for histime and energy needed to take action
under such aprivate attorney genera statute. The TCPA doesnot providefor attorney fees. Likethe $50
statutory damagesin the Price Control Act, the $500 inthe TCPA isintended as a form of liquidated total
compensation to the victim. The treble damages provision for “willful or knowing” violaions, isthe only
“punishment” and is dearly in proportion to the $500 in compensatory damages. Congress made that
deliberativejudgment inestablishing $500 statutory damagesinthe TCPA, and a court should not subgtitute
its own judgment for that of Congress.

C. Federal Court Decisions on the TCPA and Similar Statutes Directly

Contradict Appellant’s Arguments.

Specificdly onpoint, isKenro, Inc. v. Fax Daly, Inc., 962 F. Supp. 1162 (S.D. Ind. 1997), which

specificdly hdd that the TCPA’s damage provisions do not violate due process. The Kenro court held
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that “a$500 penalty for violationof the TCPA is not so high in rdation to actua damages asto violatethe
Due Processclause.” 1d. at 1166. The court reasoned as follows:
The fact that the TCPA establishes as a remedy a damages award of $500,
even when actud monetary damagesislessthan $500, does not itsdf make the award
excessive and unreasonable. See Williams, 251 U.S. a 66, 40 S.Ct. 73 (no
requirement that a statutory pendty “be confined or proportioned to his loss or
damages, for, asit isimposed as a punishment for the violation of a public law, the
Legidature may adjust itsamount to the public wrong rather thanthe privateinjury. . .”)

(catations omitted); Franklin v. Firg Money, Inc., 427 F. Supp. 66, 72 n. 14

(E.D.La1976) (noting that “ Congress has not flinched, in other areas of the law, from
exacting damagesthat do not necessarily reflect actua damages’), aff'd, 599 F.2d 615
(5th Cir. 1979). In fact, autorily-prescribed minimum damage awards are

permissble evenwherethereis no proof of any actud damages Scofield v. Teecable

of Overland Park, Inc., 751 F. Supp. 1499, 1521 (D. Kan. 1990) (“liquidated

damages are properly awardable even without a showing of actua damages’ -
upholding Cable Communications Policy Act provison for liquidated damages of
$100/day per violaionor $1,000, whichever ishigher), reversed on other grounds, 973
F.2d 874 (10th Cir. 1992). The success of Huntington's due process chalenge,
therefore, depends onwhether the $500 amount of damages prescribed by the TCPA
Is"sosever and oppressive asto be whally disproportiona to the offense and obvioudy

unreasonable” We hold that it is not.
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Id. at 1165. Thisreasoning issound. More recently, in Texasv. Am. Blagt Fax, 121 F.Supp. 2d 1085

(W.D. Tex. 2000) that federa court in Texas expresdy noted:
What Blastfax appears to overlook is that the TCPA damages provison was not
desgned soldy to compensate each private injury caused by unsolicited fax
advertisements, but aso to address and deter the overal public harm caused by such
conduct. . ..
The Court finds the TCPA’s $500 minimum damages provison, when

measured againg the over all harms of unsolicited fax advertising and the

public interest in deterring such conduct, is not “so severe and oppressive as to be
whally disproportioned to the offense or obvioudy unreasonable.” Accordingly,
Blastfax’s federa due process argument fails.
Id. at 1091 (emphasis added).
Furthermore, eventhoughtherearereal harms caused by junk faxes, “ Congress may enact Satutes
creeting legd rights, the invason of which creates sanding, eventhough no injury would exist without the

datute.” LindaR.S. v. Richard D., 410 U.S. 614, 617 n.3, (1973) (emphass added). Thisisrenforced

by the fact that the TCPA is a consumer protection statute, and in accord with smilar provisonsin other
consumer protection statutes:

Congress foresaw that the task of enforcing the Act againg retailerswould be too vast

for the Adminigtrator to accomplish without the help of consumers. The plain purpose

of the $50 clauseisto enligt the help of consumersin discouraging violations. The plain

meaning of its language need not be, but is, confirmed by its legidative higory. The
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report of the Senate Committee sad of this section: ‘ To discourage initid violations, the
committee subgtitute provides for actions at law to recover $50 or three times the
amount of theillegd overcharges.

The filing and prosecution of a smdl it may or may not cost the plantiff a
substantial amount of money, but any suit takestime and effort. Most people havelittle
time or tastefor this sort of effort. Congressmade $50 afloor and not acellingin order
to give overcharged consumers the necessary incentive to sue. The Municipa Court
of Appeds says the judgment for $5 * served the purpose of adequately compensating

the consumer for the overcharge* * *.” Thismay betrue, butconsumerswill not

sue uponasmall over chargeiftheyarecompensatedfor nothing but the

overcharge.

Bowlesv. American Stores, 139 F.2d 377 (D.C. Cir. 1943) cert. denied 322 U.S. 730 (1944) (upholding

mandatory $50 damage award (equa to $500 today, adjusted for inflation) for 4 cent overcharge)
(emphasis added). Providing an incentive for victims to enforce the TCPA to the benefit of everyone, is

necessary to the TCPA. See S. 1462, The Automated Teephone Consumer Protection Act of 1991.

S.1410, The Telephone Consumer Protection Act; and S. 857, Equal Billingfor L ong Distance Charges:

Hearings on S. 875, 1410, and 1462 Before the Subcomm. on Communications of the Senate Committee

on Commerce, Science, and Transportation, 102nd Cong. at 27 (1991) (statement of Steven Hamm,

Adminigrator of the South Carolina Department of Consumer Affairs, stating “If there is not credible

enforcement, we are wasting our bregth, and | think that would be agreat shame.”), microformed on Sup.
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Docs. No. Y4.C73/7:S.hrg.102-960 (U.S. Gov't Printing Office). Civil damages must be

“significant enough that it is not simply a cost of doing business.” 1d. at 30. “We are

definitdy in favor of avil sanctions, and | think that the law does, indeed, have to have enforcement
mechaniams.” |1d. at 47 (statement of Thomas Stroup, President, Telocator.).

In Erienet, Inc. v. Velocity Net, Inc., 156 F. 3d 513 (3rd Cir. 1998), the Second Circuit Court of

Apped's recognized that the liquidated damages provision of the TCPA “putsteethinto the statute” and is
abasic necessity based on the “ sheer number” of violations. The modest statutory damages provided by
the TCPA is amply a necessary part of the enforcement mechanism. See dso the Statutory damage
provisons of statutes suchasthe Fair Credit Reporting Act (15 U.S.C. § 1681n), Cable Communications
Policy Act (47 U.S.C. §551), and Migrant and Seasonal Agriculturd Worker Protection Act, (29 U.S.C.
§ 1854).

As discussed supra, each year this unconscionable practice is seding hundr eds of millions

of dollars annudly from unwilling recipients today. (LF 654, McKenna  40) ( over $250 million).
Without sufficient ligbility, a defendant will smply chak it up asacost of doing busness. “Fainly, it ought
not to be chegper to violate the Act and be sued thanto comply with the statutory requirements.” Beliz v.

W.H. MclLeod & Sons Packing Co., 765 F.2d 1317, 1332 (5th Cir 1985).

Nor is thetale of the Nicholson v. Hooters a case to be hdd up to support a finding otherwise.

Any businessthat uses unlicensed contractors, fly-by-night agents, maintains insufficent liability insurance,
or takes other “cost cutting” measures, has cast chickensto thewind that oneday will come hometo roost.
As are many bankruptcy filings Hooters bankruptcy was as much litigation strategy as anything else.

Notably the restaurant is il in operation, has settled with Nicholson for the value of Hooters insurance
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policies, extricated itself from further liability, and dismissed its gppedl.
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POINT IV. APPELLANT SAFFIRMATIVE DEFENSESFAILED ASAMATTER

OF LAW.
Point TheTrial Court Was Correct In Granting Harjoe’s Motion For
Relied Summary Judgment, It Correctly Applied the Summary Judgment
On: Standard, Harjoe Demonstrated That Herz Financial’s Affirmative

Defenses Of Lack Of Standing, Failure To Mitigate, And The
Unconstitutionality Of The TCPA Fail AsA Matter Of Law, And The
Trial Court Correctly Determined That There Were No Genuine
Issues Of Material Fact Related To Herz Financial’s Affirmative

Defenses.

The gpplicable standard of review of this point is de novo.
Appdlant’ s fourthpoint of error sets out three affirmative defensesthat instead, actudly raisethree
issues of law, not of fact.
(& TheTCPA isunconditutionaly vague, uncondtitutionaly restrictsprotected
commercia speech, and creates a damages remedy that uncongtitutionaly imposes a
grosdy excessive punishment. (LF 33)
(b) Harjoe lacks standing as he received the dleged facamiles while in the
course and scope of his employment with Northwestern Mutud Life. (LF 34.)
(c) Harjoefaled to mitigate his damages by falingto request to be placed on

Herz Financid’ s no-fax list or by taking any other action. Rather, Harjoe dlowed the
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facamiles to continue in an effort to build rather than mitigate his damages. (LF 34.)
Appdlant’sBr. a 94. All are manifestly matters of law proper for summary judgment. Item (a) regards
the condtitutiond chdlengesaready addressed herein. Item (b) isaquestion of Statutory construction even
if facts sufficient to mekesuchaninterpretationwere present (whichthey are not). Item (C) isingpplicable
to the TCPA.

A. Constitutional Challenges

Condtitutiondity of astatuteisaquestion of law. Stating it as an affirmative defense in the context
of summary judgment does not change the standard of review of a congtitutiond question.

B. Standing

Thefactsrdevant to ganding are undisputed. Theaffidavit of the plaintiff demondrates, and Sands
unrebutted, that he owns the fax machine and is the subscriber of the phone number. (LF 55, Harjoe
Affidavit 111 2-4.) Appellant stipulated that it sent the faxesto “(314) 878-7277" which is undisputedly
Faintiff’sfax number. Regardiessof the*“capacity” inwhichhe was sent the fax, regardless of the header
on the fax,'® regardiess of who Respondent (an independent insurance agent)*® does business with,

regardless of any intent of Appellant, Respondent’ s persona property was trespassed upon and stolenby

18 To the extent that the atements on the fax are sought to be used by Appellant for the purposes
of the truth of what they assert, they areinadmissble hearsay. Theentire*employeg” argument ispremised
only on hearsay use of those statements.

19 Despite the conclusory alegation in Appellant’s memo that Respondent is an “employeg’ of
Northwestern Mutud Life, this is not true, and no factual basis exists for such a statement. He is an

independent insurance agent, and not employed by anyone but himself.
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Appdlant. The “capacity” in which he was sent the faxesisirrelevant.

Appdlant cites to nothing suffident to raise afact question of the “employment” of Respondent
Harjoe by Northwestern Mutud Life. Nowhere does Appdlant make any factud, admissble statement
meaking such an dlegation.

Appdlant’s dlam that to hold otherwise would mean “any employee, secretary, or clerk would
have standing to bring a TCPA action in lieuof hisemployer” isincorrect asamatter of law. (Appdlant’s
Br. at 95). If an employee drives his persond car on company business and it is damaged by another
driver, the employee is the one with the cause of action againgt the personwho injured his property - not
the employer for whom the employee was working. Appelant’s claim to the contrary isillogical.

Furthermore, even if Harjoe were “employed” by Northwestern (which he is not, nor was any
evidence of such a rdationship put forth by Appdlant), it is irrdevant. As the affidavits clearly show,
Harjoe owns the fax machine, the paper, and the telephore line. (LF 55, Harjoe 1 2-4.) Appdlant
dipulated that it sent the fax to Harjoe' sfax maching' s number. These facts are true regardless of whom
he has any employment reaionship with. Simply put, Appellant has not set out anything to railseaquestion

of fact thet ismaterial to the issue of standing.

C. Mitigation of Damages

Appdlant has dso raised the issue of mitigation of damages. What Appellant argues is that
Respondent is somehow limited in his recovery if he failed to avail himsdf of the remova number placed
on the unsolicited junk fax, and that he should be barred from recovering on faxes subsequent to the first
fax. Appellant ignores the well-developed body of law on the issue of mitigation, and misapplies the
doctrine in a disingenuous attempit to shift the focus of this inquiry from Appellant’sillegd conduct to the
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victim’ sinnocent conduct instead. This defense has dready been rgjected in TCPA cases as a matter of

law by trid courts. Nat. Ed. Acceptance, Inc. v. Smartforce, Inc., No. 01AC-2849 (S. Louis County,

Div. 41, June 21, 2002). A amplereview of the law of mitigation should quickly end thisinquiry.
Mitigation holds that one can not, once inured, ignore an opportunity to act so as to stem the
continuing increase in damages from that injury, and recover the same fromthe wrongdoer. Clinev. City
of St. Joseph, 245 SW.2d 695 (Mo.App. 1952). Mitigation of damagesis abar to further recovery of
damages. Itisnot an dement of fault, aoplying only to the amount of damages. 1d., a 702. Mitigation
applies only once an injury is sustained, and the issue of mitigation can only be raised in the context of

damages. Prior totheassessment of liability, congderation of mitigationisimproper. Evinger v. Thompson,

265 SW.2d 726 (Mo. Banc 1954).

In addition, mitigation is not an afirmetive defense, snce it is not a defense to ligbility - it only
affects the determination of the amount of damages. A defendant bearsthe burden of proof in establishing
plantiff should have mitigated of damages. Braunv. Lorenz, 585 S.W.2d 102 (Mo. App. 1979). Itisnot
adefenseto lidbility Snce even if mitigation is established, it goes sol ely to damages, not to lidbility. And
unlike affirmative defenses, mitigation does not have to be overcome to prevall on amation for summary
judgment asto ligbility, snce mitigation presupposes ligbility. Even if mitigation of damages applied inthis
case, and even if Appedlant could avail itsdlf of that doctrine, it cannot affect lidbility; hence cannot affect
the granting of the Mation for Summary Judgment by thetria court.  Appelant must concede ligbility
under the TCPA in order to present evidence of mitigation. Absent lidhility, there are no damages, and
absent damages, the issue of mitigation is hypotheticd, not judticiable. But in the context of the TCPA,
damages are set, indeed mandated, absolutdly by the statute. 47 U.S.C. § 227(b). Asamatter of law and

93



logic, no argument of mitigation can even berelevant in a TCPA case. It cannot be raised beforeliahility
is established, and it is mooted by the statutory language mandating fixed statutory damages after liability
is established.

Appdlant is arguing that the Court should ignoreits subsequent violations because those violaions
might have been prevented if Respondent had been darvoyant and cynicd enough to presume that
Appdlant would violate federd law at some unknown time in the future, and take an affirmative step to
avoid Appdlant’ sfutureillegd conduct. This is &kin to requiring resdents on a street with frequent gang
violenceto wear bullet-proof vests - or otherwise be barred from civil recovery for gunshot injuries. This
isnot areduction in damages, it isareduction in liability.

Mitigation of damages in the case sub judice is dso improper because Appellant is gpplying the
concept of mitigation to the commisson of a series of independently wrongful acts. Thisrepresentsa
seemingly new form of mitigation - one that stands for the propogtion that a plaintiff must presumethat a
defendant will commit an unlawful act, and mudt take steps before that act is done. No case, in Missouri
or anywheredsethat Respondent could find, hasever takenthis nove gpproach to the issue of mitigation.
In fact, the law in Missouri generaly does not permit mitigation to be asserted as a defense to intentiona

conduct, such as an intentional trespass. Hetcher v. City of Independence, 708 S.W.2d 158 (Mo. App.

W.D. 1986). Mitigation doesnot excuse the consequencesof aharm intentiondly inflicted merely because
the person injured neglected to take precautions to avoid or mitigate the damages. The law so roundly
condemns such conduct asto refuseto alow such atortfeasor to assart the smple neglect of the victimto

adlay the damages so flagrantly incurred. Prosser and Keeton, The Law of Torts§ 65 p. 462; 8 67, p. 467

(5th ed. 1984); Restatement (Second) of Torts, § 918(2) (1977). Each fax isindependently actionable,
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and likethe serid commissonof torts, not the proper subject of the defense of mitigation.  Under Missouri
law, mitigation of damages smply does not gpply to an intentiond act such as sending illegd junk faxes.

Hetcher v. City of Independence, 708 SW.2d 158 (Mo. App. W.D. 1986).

In aclassc mitigation case, aparty isinjured but falsto “ stop the bleeding.” Upon examination by
thetrier of fact, it is determined that after acertain point, the injured party’ sfalureto act stopped being the
fault of the defendant, and that the plaintiff must bear the costsfromthat point. For example, a defendant
throws arock through a plaintiff’swindow, breskingit. Respondent is aware of the broken window, but
does nothing to fix it, eventhough he could do so easily and at nomind cost. A storm ensues, and plaintiff’s
property is damaged by the resulting water infiltration through the broken window. Mitigation stands for
the propositionthat while the plaintiff may recover for the brokenwindow, hemaynot recover for the water
damage, as he could have avoided it.

The dtuationpresented in this caseisdramaticdly different. Appellant issending unsolicited faxes,
a Appdlant’ slesure, and in violation of afedera law, to Respondent’ s fax machine. Appelant may do
this once, or twenty times. Thisisin the exdusve control of Appellant. Respondent has no knowledge
of Appdlant’ smative or intent. Appellant may indeed violatethe law repeatedly. Appellant may stop after
a gngle violation. It is entirely up to the Appdlant and Respondent has no way to be privy to any
knowledge of that intent.

Every defendant ispresumed to know the law. Ignorance of the law is not adefense, and may not

be the basis for assarting one. State of Missouri v. Bridges, 398 S.W.2d 1 (Mo. 1966). Just liketherock

thrower, Appellant here is hurling its unwanted missvesinto Respondent’ s premises via Respondent’ sfax

machine, and on Respondent’s paper, usng Respondent’s toner. The “rocks’ it throws are stolen from
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Respondent. Appellant cannot now be heard to argue that unless Respondent tells Appellant to stop
throwing those stolen rocks through Respondent’ s window, Appdlant is only ligble for the first window
broken. Thisisnot the law of mitigation.

Each fax, like each rock thrown, is independently wrongful. Respondent could sue for the firg
broken window, the last broken window, or every broken window. If a plaintiff were only motivated to
sue after a defendant had broken five windows, a defendant could not be heard to complain that such a
plaintiff should have told imto stop throwing rocks earlier. Appelant is presumed to know that throwing
rocks, particularly rocks stolen from Respondent, through Respondent’ s window, congtitutes a trespass
to chattd, and iswrongful in and of itsdf. Thefact that Respondent did not sue immediady isnot falure
to mitigate. And any requirement that a plaintiff tell a defendant to stop throwing rocks suddenly shiftsa
defendant’ sdutyto know and obey the law onto a plaintiff’ sshoul ders, because of the failure of that plantiff
to educate the rock thrower, deprives that plaintiff, who is innocent of any wrong doing, of compensation

for the torts of the rock thrower.
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POINT V. HARJOE COMPLIED WITH SUPREME COURT RULE 74.04.

Point TheTrial Court Was Correct In Granting Harjoe’s Motion For
Relied Summary Judgment Because, The Motion And Supporting Testimony
On: Complied With Missouri Supreme Court Rule 74.04.

The gpplicable stlandard of review of this point is de novo.

Appdlant complains about a lack of support in Respondent’s motion for Summary Judgment,
however that motion was amply supported by the exhibits and evidence before the court.

For example, “[€]ach of the faxesat issue contains materia advertisng the commercid availability
or quality of property, goods, or services.” (LF 43 a 14). Thisisamply demonstrated by the faxesthat
make up the cause of action, to whichAppdlant sipulated (LF 222-223, 11 1-9). Furthermore, whether
those faxes condtitute “materia advertisng the commercia avalability or qudity of property, goods, or
sarvices’ isamixed question of law and fact to be determined by the court after looking at the fax. (LF
225-242). Indeed, all of the statements complained of by Appdlant condtitute questions of law, whose
recitation in the pleadings, motion, and affidavit are mere formdiities.

Respondent did not “rest upon the alegations or denids of the party’s pleading” as Appdlant

suggests® Ample facts and alegations proving Respondent’s entitlement to summary judgment, were

20 Appellant’ s argument here appears to stand for the proposition that a party cannot restate the
dlegations inthe petitionina swornaffidavit, or e sethey are “resting uponthe dlegations’ of that pleading.
Itisclear that the admonitionagaing restingonthe dlegations of the pleading means fallureto file any sworn

testimony or other evidence, and leaving the pleadings to sand done.
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made as sworn testimony. See Affidavit of David Harjoe. (LF 55.)

Respondent’s Affidavit

Appdlant complains that Respondent’s affidavit is merely conclusory. However, the English
language only leaves so many waysto state | did not give Herz Financid prior permission or invitation to
send junk faxesto my fax machine” How canone prove anegative except by adirect satement that what
isin question was categoricdly not done?

1 | have never given my fax telephone number to Herz Financid or www.Just

DIl.com. (LF 56, Harjoe 1 16.)

| have never requested or consented to receive advertisements or any other

faxes from Herz Financia or www.Just DI.com. (LF 56 Harjoe 1 17.)

| have never given Herz Financid or www.Just DI.com permissonto send me

any fax transmissions. (LF 56, Harjoe 1 18.)

Accepting Mr. HerZ' s affidavit as true for the purposes of summary judgment, Mr. HerZ's dfidavit does
not conflict with these gatements. As Mr. Herzadmits, someone other than Respondent could have give
out Respondent’s fax number. (LF 496, Herz Affidavit §3.) Mr. Herzamply took no stepsto verify it -
and that laxity is clearly his own choosing.  The non-moving party has the burden of refuting the facts

asserted under oath by the movant. 1TT Commercid Fin. Corp. v. Mid-America Maine, 854 SW.2d

371, 376 (1993). An dfidavit in oppostion to summary judgment must state specific facts and not

conclusons. First Community Bank v. Western Sur. Co., 878 SW.2d 887 (Mo.App. S.D. 1994). An

affidavit thet fails to aver specific facts and relies only upon mere doubt and speculation fals to raise any

issues of materid fact. J.S. DeWeese Co. v. Hughes Tretler Mfa. Corp., 881 S.W.2d 638, 646
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(Mo.App. ED. 1994); see, dso, Mordy v. Ward, 726 S.W.2d 799, 805 (Mo.App. E.D. 1987); ITT

Commercid Fin. Corp. 854 S.\W.2d at 378.

Insum, Mr. Herz affidavit wasinsuffident to rebut and did not contradict the facts set forth my Mr.

Harjoe' s affidavit, and thus was insufficient to resst summary judgment.
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POINT VI. THERE WERE NO MATERIAL FACTSIN DISPUTE

Point TheTrial Court Was Correct In Granting Harjoe’s Motion For
Relied Summary Judgment, Because Harjoe Satisfied The Summary
On: Judgment Standard, In That Herz Financial Did Not Adequately Rebut

the Factual Testimony Presented By Harjoe, Did Not Demonstrate The
Existence Of Genuine Issues Of Material Fact With Respect To
Whether Harjoe Had Given Express Invitation Or Permission To, And

Whether Harjoe Had An Established Business Relationship With Herz

Financial Islrrelevant.

The gpplicable standard of review of this point is de novo.

They only “facts’ identified by Appelant initssixthassgnment of error are 1) and dleged existence
of anestablished businessrelationship and 2) dleged existence of “prior express permisson or invitation”
to send junk faxesto Mr. Harjoe. These defensesfail asamatter of law.

A. Therels No “Established Business Relationship” Defenseto This Cause of

Action

Whether or not a*business relationship” existed is wholly and completely irrdlevant to ajunk fax
damunder the TCPA. Tha defenseisavailableto certain telemarketing cals, actionable under adifferent
section of the statute. Compare 47 U.S.C. § 227(a)(4) to 47 U.S.C. § 227(a)(3). Raising this“defense”
inajunk fax caseisirrelevant, and every court to address that issue has so concluded. For example:

Pantiffs Motion for Summary and Declaratory Judgment Againg the Claimed
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“Egtablished Business Rdationship Defense” isin dl things GRANTED; accordingly,
the court holds and declares that there is no established business relationship
exemption, exception or defense to unsolicited fax advertisng under the Telephone
Consumer Protection Act, 47 U.S.C. § 227, €t seq.

Girardsv. Inter-Continental Hotels Corp., No. 01-3456-K (Tex. Digt. Ct., Apr. 20, 2002) (Appx. A44).

Appdlant citesto anFCC “interpretation” (Appelant’ sBr. at 61, dtingInre Rulesand Reguldions

Implementing the Telephone Consumer Protection Act of 1991, 1992 FCC Lexis 7019, § 54) that an

“egtablished business relaionship” somehow implies the existence of “prior express permission or
invitation.” However, it isemphaticaly clear from the FCC's own words that:
“In banning telephone facsmile advertisements, the TCPA leaves the Commisson

without discretion to create exemptions from or limit the effects of the

prohibition (see § 227(b)(1)(c));”

In the Matter of Rules and Regulations |mplementing the Te ephone Consumer Protection

Act of 1991, Report and Order, 7 FCC Rec. 8752, n.87 (1992). (emphasis added). The terms “prior
express permissionor invitation” and the term * established business relationship” are different terms, and

mean different things. Thisisclearly demongtrated by the fact that Congress uses both those terms

digunctivedy in the portion of the TCPA that applies to tdlemarketing cdls. That TCPA exempts live
telemarketing cdlsthat are made:

A) to any person with that person’s prior express invitation or permisson,

(B)  toany person withwhomthe caler has an established businessrelationship, or

(C) by atax exempt nonprofit organization.
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47 U.S.C. 8§ 227(a)(3). If the existence of an*established business relationship” satisfied the term “prior
express invitation or permission” there would be no need for both termsto be in the statute. 1t would be
asurplusage. Itisaxiomatic that Congress does not inject surplus and unnecessary wordsinto its statutes.
“[L]egidative enactments should not be congtrued to render their provisons mere surplusage.” Dunnv.

Commodity Futures Trading Comm’'n, 519 U.S. 465 (1997).

The“interpretation” that Appellant wants this Court to adopt, “would make ether the first or the
second conditionredundant or largdy superfluous, inviolationof the e ementary canonof construction that

a datute should be interpreted so as not to render one part inoperative”  Colautti v. Franklin, 439 U.S.

379, 392 (1979).

Inaddition, “prior express permissonor invitation” plainly requires that permissonor invitationbe
express. Theterm “prior express invitation or consent” is not defined in the statute, but Black’s Law
Dictionary defines“express’ as.

Clear; ddfinite; explidit; plain; direct; unmistakable; not dubious or ambiguous. Declared
interms; set forth in words. Directly and distinctly stated. Made known digtinctly and

explicitly, and not left to inference. Minnegpdlis Steel & Machinery Co. v. Federal

Surety Co., C.C.A.Minn., 34 F.2d 270, 274. Manifested by direct and appropriate

language, as didinguished from that which is inferred from conduct. The word is

usually contrasted with “implied.”

Black’s Law Dictionary (Revised 6th ed.) (emphasis added). Webster’s dictionary provides a smilar
definition. This is the proper definition to use within the context of the TCPA. Even if some form of

permissoncanbeimplied fromabusnessrdationship, it cannot riseto the level of expr ess permisson
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or invitation. Appelant’s argument fails by smple gpplicationof the dictionary to the words of the statute.
B. Congress Explicitly Rejected an “Established Business Relationship”
Exemption for Faxes.
Furthermore, because Congress did include an exemption for “established business relationship”
inthe TCPA, but limited that exemptionto telemarketing cdls, the exclus onof that exemptionfromthe junk

fax provisonsisdispostive. Thelegd maxim casus omissus pro omisso habendus est ingructsusthat such

an excluson is intertiond. “Where Congress includes particular language in one section of a Satute but
omits it in another section of the same Act, it is generdly presumed that Congress acts intentiondly and

purposdly inthe disparateinclusonor excluson.” Rodriguezv. United States, 480 U.S. 522, 525 (1987).

Congress did at one time, include an exemption for both “established business rdaionship” and

“prior express invitaion or permisson” in the junk fax provisons of the TCPA’s precursor bills. For
example the House version of the TCPA included an “established business rdationship” exemption for
unsolicited fax ads

The term ‘unsolicited advertisement’ means any materid advertisng the commercia

availability or qudity of any property, goods, or services which is tranamitted to any

person (A) without that person’s prior express invitation or permisson, or (B) with

whom the caler does not have an established business relationship.
H.R. 1304, 102d Cong., 1st Sess. § 3, § 227(a)(4), (Passed by the House, Nov. 18, 1991). Thisverson
was g ected by the Senate, and Congress adopted the Senate’ s language inthe find versonof the TCPA
passed a month later. See 137 Cong. Rec. S18781-02 (Nov. 27, 1991) (Statement of Senator Hollings)

(“Mr. President, | am pleased to report that we have come to an agreement with the House on ahill to
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restrict invadve uses of telephone equipment. The amended version before the Senate today of S. 1462
. .. iIncorporatesthe principa provisons of . . . H.R. 1304, which passed the House on November 18.”).
When Congress ddetes language from a bill before enacting a Satute, the deleted language is not to be
“penciled back in” later by an administrative agency or the courts:

The Conference Committee, however, deleted this*“effects on commerce’ provison,

leaving only the “incommerce’ language of 2 (). [footnoteomitted] Whether Congress

took this action because it wanted to reach only price discrimination in interstate

markets or because of its then understanding of the reach of the commerce power, its

action drongly militates againg a judgment that Congress intended a result that it

expresdy declined to enact.

Gulf Ol Corp. v. Copp Paving Co., 419 U.S. 186, 200 (1974).

Congress intent is cryda clear. Although an adminidtrative agency is able to set out its
interpretations of ambiguous statutes, it cannot ater the statute itself, or adopt an interpretation that is
contrary to the plainintent of Congress. The United State Supreme Court has hdd that withclear language
and history such as this, there is no room for an adminidrative agency to make such expansons of the
exemptions.

But this deference [to agency interpretation] is constrained by our obligation to honor
the clear meaning of a datute, as reveded by itslanguage, purpose, and higory. On
anumber of occasionsin recent years this Court has found it necessary to reject the
SEC sinterpretation of various provisons of the Securities Act.

Int'| Brotherhood of Teamgtersv. Danidl, 439 U.S. 551, 566 n. 20 (1979) (citations omitted.)
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C. ThereWasNo Evidence of Prior Express Permission or Invitation.
Harjoe' safidavit setsout incertain and unambiguous termsthat he did not grant express permisson
to anyone to send the faxes a issue to him. A defendant’ s burden to refute such unambiguous dlegations

isclear. ITT Commercid Fin. Corp. v. Mid-AmericaMarine, 854 SW.2d 371, 376 (1993). Rather than

refute Harjoe's sworn tesimony, Mr. Herz speculated only that “someone” provided the information,
induding Harjoe' sfax number, to Herz. (LF 496, Herz{3.) Anaffidavit thet failsto aver pecificfactsand

relies only upon mere doubt and speculation fals to raise any issuesof materid fact. J.S. DeéWeese Co. v.

Hughes Treitler Mfg. Corp., 881 S.W.2d 638, 646 (Mo.App. E.D. 1994). A court consdering summary

judgment does not evduate the credibility of an affiant’s testimony. New Prime, Inc. v. Professona

Logidtics, 28 S.W.3d 898, 904 (Mo. App. S.D. 2000). Butinthiscase, theaffidavitsdid not conflict - both
can be true. Harjoe did not give permission, and Herz admits that someone else could have entered
Harjoe's information.  There is no conflict, and Herz was in the superior evidentiary postion here.
Accepting his damthat the information was provided to Herz, Herz could have implemented verifications
or other record keeping procedures to verify the information. He could have sent aconfirmationletter, or
even cdled on the phone. He made abusinessdecisionto cut cornersand save costs, and now must bear
the lighility for that business decision.

In addition, even if Respondent did give the information to Herz himsdlf, there is no evidence
whatsoever that there was any statement that constituted “ express permissionor invitation” to receive junk
faxes. Merdy didributing your fax number does not condtitute such express permission. In the Matter of

the Telephone Consumer Protection Act of 1991, Memorandum Opinion and Order, 1 37, 10 FCC Rcd

12391 (1995) (*We[the FCC] do not believe that the intent of the TCPA is to equate mere distribution or
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publication of a telephone facamile number with prior express permission or invitation to receive such
advertisements”) In the face of the explicit affidavit of Mr. Harjue that no such consent was given, the
nonmoving party must come forth with something sufficent to directly rebut that fact in order to survive
summary judgment. Nor can permission beimplied, Snce the statute mandates that it be “express.” See
Black’ sLaw Dictionary citation of “ express’ supra. Webster’ sdictionary providesasmilar definition. This
is the proper definition to use within the context of the TCPA. There is no evidence whatsoever that any
text onthe web site, or any disclosures made over the phone, riseto the level of obtaining “ express’ consent

to recaive junk faxes.
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POINT VII. APPLICATION OF THE TCPA DAMAGESTO EACH FACSIMILE

PAGE TRANSMITTED ISA QUESTION OF LAW

Point | TheTrial Court Was Correct In Granting Harjoe’s Motion For

Relied Summary Judgment, Because The Damages Awarded WerelIn The

On: Statutory Amount, In That Each Faxed Page of Unsolicited Advertising
] Material Isa Separate Violation Of The TCPA.

The gpplicable stlandard of review of this point is de novo.

Whether the TCPA imposed damagesfor each page tranamitted, or only asngleviolaionregardless
of how many pages are tranamitted, is a question of statutory interpretation, and properly adjudicated at
summary judgment.

To reformat the statute for clarity, the relevant portion provides:

It shdl be unlawful for any personwithinthe United Statesto use any telephone facamile
machine, computer, or other device to send [any materid advertisng the commercia
avalability or quality of any property, goods, or services which is transmitted to any
person without that person’s prior express invitation or permisson] to a telephone
facamile machine
47 U.S.C. § 227(b)(1)(C) withdefinitionfrom 8 (a)(4) incorporated. The statute does not specify whether
amulti-page fax is agngle violation, or whether each page should be consdered a separate violation. Itis

thus ambiguous.

To determine whether liability should apply to each page of junk faxes received, or whether afax
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of many pages should only condtitute a angle violation, one need only observe the result of the following
illugtration and congder congressond intent.

If abusinessmancomesinand finds 18 pages of commercid junk faxes Stting in the hopper on his
fax machine, 18 pages of paper were used, 18 pages worth of toner or storage were consumed, and his
machine was occupied for the time to tranamit 18 pages of materid, dl by acommercia advertiser illegdly
subsdizing his commercid enterprise. The exact same harms have been visited upon himwhether each page
was tranamitted an hour apart over an 18 hour period in 18 separate phone cals, or whether al were
received in the same phone cdl. The number of phone cdls made isirrdevant to junk faxes harms. Why
should 18 separate junk fax cals be treated differently than a single phone call that pours out the same 18
pages of junk from the same commercid advertiser? The most logicd treatment is dearly for each page to
be treated as an independent violation.

Respondent deceptively citesto the definitionof “tel ephone solicitation” fromthe statute (Appellant’ s
Br. a note 20) for the proposition that the individud “call” is what is actionable, but that definition
(“telephone solicitation”) is only relevant in telemarketing causes of action where the interruption of the
privacy of the home by the call isthe primary concern of the statute and isindependent of the lengthof time

of thecdl. Theterm “telephone solicitation” in the statute has no rlevance in ajunk fax action.
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POINT VIII. OBJECTIONS TO RESPONDENT'S EXPERTS ARE WITHOUT

MERIT.

Point TheTrial Court Was Correct In Denying Herz Financial’s Motion For
Relied Summary Judgment, And The Opposing Affidavits Complied With

On: Supreme Court Rule 74.04(e), Were Not Made On Per sonal
Knowledge, Had Adequate Foundation, And Did Not Rely On Or

Incorporate Irrelevant Hear say.

The gpplicable standard of review of this point is abuse of discretion.

In the eighth and find point relied on, Appellant attacks the affidavits of Respondent’s experts,
Douglas McKenna and Joe Shields. Those objections were heard, and rejected by the trid court. As
evidentiary objections, the standard of review is anabuse of discretionstandard. “Thetrid court is vested

withbroad discretionregarding rulings onthe admission of evidence” Giddensv. KansasCity S. Ry. Co.,

29 S\W.3d 813 (2000).

In the trid court, Appdllant moved to sirike the affidavits of Doug McKenna and Joe Shields.
However, nowhere in Appdlant’'s motion is a citation to the applicable standard of Section 490.065.1
R.SMo. Appellant avoids this necessary citation, likely because it isfatal to Appellant’s motion, as both
Mr. McKenna and Mr. Shidds both meet the liberd requirements of that section. Section 490.065.1
R.S.Mo. provides that:

Inany civil action, if scientific, technica or other specidized knowledge will asss thetrier

of fact to understand the evidence or to determine afact in issue, awitness qudified asan
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expert by knowledge, ill, experience, traning, or education may testify thereto inthe form

of an opinion or otherwise.
There is no shortage of clear precedents interpreting this code section, and dl demonstrate the liberal
interpretation of the statue. “A witnessmay testify as an expert when, by reason of education, experience
or training, the witness possesses superior knowledge to that of the average juror on the subject matter of

the tetimony. Section 490.065.1 R.S.Mo Cum.Supp.1990.” Warrenv. London & Sons, Inc., 883

S.\W.2d 570, 572 (Mo. App. E.D. 1994).

While Mr. McKenna and Mr. Shidds have gained their expertise by persona experience and
independent study, the extent of thar study and experienceisirrdevant indetermining their qudifications as
anexpert. “Theissuein determining whether awitnessis an expert is not adetermination of whether there
is another better qudified witness, rather, the question is whether this witness possesses a ‘ peculiar
knowledge, wisdom or skill regarding the subject of inquiry, acquired by study, investigation, observation,

practice or experience.”’ Section 490.065.1 R.SMo (1994).” Emerson Electric Co. v. Crawford &

Co., 963 S.W.2d 268 (Mo. App. E.D. 1998) (emphass added). Both Mr. McKennaand Mr. Shields set
out direct factua information about their practical experience and independent study of the junk fax issues
to which they tedtify.?!

Subgtantid practical experience in the area in which the witness is tedlifying is a

permissible source of expertise. Donjonv. Black & Decker (U.S), Inc., 825 SW.2d

31,32 (Mo.App. E.D.1992). The extent of the witness' experience goesto the weight

2L Mr. McKenna s afidavit isfound at LF 642. Mr. Shidds affidavit isfound at LF 655.
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of the evidence and does not render the testimony incompetent. Inthe Interest of

C.L.M., 625 SW.2d 613, 615 (Mo. banc 1981).

EmersonElectric Co. v. Crawford & Co., 963 S.W.2d 268 (Mo. App. E.D. 1998). Indeed, drug

users have been admitted as experts on the quaity and effects of illegal drugsin court.??

Mr. McKenna and Mr. Shieds both meet the requirementsto satisfy Section 490.065.1 as expert
witnesses in the area of unsolicited fax advertisers practices, and impact on recipients. They both have
“[ubstantid practical experienceinthe areainwhichthe expert istestifying.” Donjon, 825 S.W.2d at 32,
dting McCutcheon, 796 SW.2d at 906. These witnesses know much more about junk faxing than the
“average juror” and that is dl that is required. Appellant’s objections are not sufficient to exclude the
testimony of aqudified expert witness. Experts may give opiniontestimony, and rdy ontrade publications
inthar area of expertise. The citations to the Gartner Group industry studies by Mr. McKenna are dearly
suchpublications. Thetradejourna exceptionisablack | etter exception to the hearsay rule. See Fitzgibbon

Discount Corp. v. Windisch, 271 SW.2d 226, 230 (Mo. App. 1954); Baker v. Atkins, 258 S.W.2d 16

22 See, eg. , United States v. Paiva, 892 F.2d 148, 156-57 (1st Cir. 1989) (a cocaine user

permitted to testify that the substance | ooked and tasted like cocaine, and that in her opinionit was cocaine;

court admitted the testimony under Rule 701). See, also, United States v. Zidie, 734 F.2d 1447, 1456

(12th Cir. 1984) (two experienced marijuana deders permitted to tetify that the substance at issue was

marijuana), cert. denied, 469 U.S. 1189 (1985); United States v. Sweeney, 688 F.2d 1131, 1145 (7th

Cir. 1982) (prior use, knowledge, and sampling of drug identified sufficient to qudify witnessto tedtify as

to identity of a drug under Rule 701).
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(Mo.App. 1953); Gavis v. K Mart Discount Store, 461 SW.2d 317, 321 (Mo. App. 1970) (citing 29

Am.Jur.2d, Sec. 892).

Nor do the journas and industry publication Mr. McKenna referenced lack credibility.? They are
published by Gartner - an industry anaysis firm often looked to by Congress itsdf for critical data and
testimony ontechnological issues before Congress. Gartner hasbeenaleader inthisareafor 20 years, and
has been cited by Congressitsdf many times. See, eg., 143 Cong. Rec. S9981-01 (Sep. 25, 1997).

McKennaisinfact amore studied and informed expert on the fax machine issues than Appdlant’s
expert Tony Tagkarimi. Mr. Takarimi presented the court below no information about the number of fax

machinesin the United States, the types of fax machinessold, how many junk faxesare sent ayear, or how

23 Though anoversight, copies of the journal articles cited by McK enna were gpparently omitted
fromthe court record. Respondent only became aware of thisomission in reading Appdlant’ sbrief, asthe
absence of those documents was not raised in the triad court, nor was any objection made by Appdlant
based onther absence. Because any complaint about the absence of these documents from the affidavits
of Mr. McKenna is an evidentiary objection that was not preserved at the trid court, Appdlants have
waived the right to object to their absence in this apped, especidly since a timdy objection in the court
below would have resulted in the deficiency being quickly corrected. “A party who fails to object to

testimony at trid falsto preserve the issue for appel late review. Williamsv. Enochs, 742 SW.2d 165, 168

(Mo. banc 1987). A party is not permitted to advance on apped an objection different from that stated

at trid. Wilsonv. Shanks, 785 S.W.2d 282, 285 (Mo. banc 1990).” State ex rel. McHaffie v. Bunch, 891

SW.2d 822 (1995).
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many of what type of fax machines are sold each year.?*

Mr Shiddssetsforthavery tdling andytica example of theamplified harms at a government office-
The JohnsonSpace Center inHouston - that junk faxes cause to businesses and government ingtitutions with
large numbersof fax machines. Thisingght and anadyss gppliesto other officesand government ingtitutions
across the country.

Hndly, Appdlant damsthat in Kaufman v. ACS, that the testimony of Mr. McKenna and Mr.

Shiddswasrejected.” Thisisfase. Only portions of that testimony was excluded, with the rest sustained
over objections. Evidentiary decisons from other states with differing standards for expert testimony

qudification are not hepful in determining an abuse of discretion here.

24 |n fact, dmost the entirety of Mr. Taikarimi’s testimony is about capabilities of only some fax
machines. As an andogy, congder if an expert on cars testified that some cars get 150 miles per galon
and produce no pollution. Thisdoes not mean that the average car on the highway meetsthose standards.
Appdlant’s expert produced no numbers or independent data about what percentage of fax machines

have those advanced features. Thus his testimony sheds little relevant light onthe overdl cumulative costs

todl victims.

% While Appellant cites Kaufman v. ACS Systems, Inc., No BC22258 (Super Ct. Ca., Oct 30,

2001) in an attempt to discredit Respondent’ s experts, Appellant fails to tell this Court that the Kaufman

court rgjected the exact same consgtitutional defenses raised here.
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CONCL USION

For the reasons st forth herein, The judgement of the trid Court should indl respects be affirmed.

Respectfully Submitted:

Max G. Margulis Bar no 24325
MARGULIS LAW GROUP
14236 Cedar Springs Dr.
Chesterfield, Mo. 63017

(314) 434-8502
(314) 434-8451 fax

Karl W. Dickhaus, MBE 47951
DICKHAUS AND ASSOCIATES, LC
1750 S. Brentwood Blvd., Ste. 300

St Louis, Missouri 63144

(314) 962-9000
(314) 962-5083 Fax

Attorneys for Respondent
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