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JURISDICTIONAL STATEMENT

Laural.andmanbrought two workers compensation Clams againgt | ce Cream Specidties, seeking
benefits for injuries occurring as a result of work related accidents in 1997 and 1999, as well as an
occupational disease. ALJNewcomb held a hearing on the Claims on December 1, 2000. OnFebruary
28, 2001, ALJ Newcomb issued separate Awards on the Clams. In his Award on the 1997 Claim, the
ALJ granted clamant temporary totd disability, permanent partia disability, past medicd expenses, future
medical treatment, and costs under RSMo. §287.560. In his Award on the 1999 Claim, the ALJ awarded
damant temporarytota disability, past medica expenses, futuremedica care, and permanent total disability.

Theresfter, on March 14, 2001, employee filed her Application for Review with the Industrial
Commission. Employer filed its Application for Review on March 15, 2001. On October 24, 2001, the
Industrial Commission issued its Awards on the 1997 and 1999 Clams. Therein, the Commission found
that the Awards of the ALJ were supported by competent and substantia evidence and affirmed the ALJ s
Award on eachClam. Subsequently, on November 5, 2001, employeefiled her Notice of Apped withthe
Commisson, appeding from the Awards on the 1997 and 1999 Clams. Employer filed its Notice of
Appea on November 7, 2001, gppeding from both Awards.

On September 17, 2002, the Court of Appedsissued its Opinion. Asto the Award on the 1997
Claim, the Eastern Didtrict affirmed the Commission’ sfindings onthe issues of future medica trestment and
temporary total disbility. Whilethe Opinion affirmed the Commission’ sfinding that the employer defended
the 1997 Clam without reasonable ground, it reversed that part of the Award refusing to grant damant
atorney’ sfeesas part of “the whole cost of the proceedings’ under RSMo. §287.560. The Eastern Didtrict

remanded the 1997 Clamto the Commissionfor a determination of the amount of attorney’ sfeesto be paid
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to claimarnt.

Inits Opinion, the Eastern Didrict affirmed the Commission’s Award on the 1999 Clam as it
pertained to the issues of permanent total disgbility, liability of the Second Injury Fund, and medical
causation. While the Eastern Didtrict affirmed that portion of the Award finding the employer’ s defense of
the 1999 Claimto be unreasonable, it reversed that part of the Award holding that damant was not entitled
to recover atorney’s fees as part of the “whole cost of the procedings’ under RSMo. §8287.560. The
Eastern Didrict modified the Award onthe 1999 Clamto incdludeanadditiona $8,795.87 inattorney’ sfees
for damant.  On September 27, 2002, employer filed its Motion For Rehearing and Application For
Transfer with the Court of Appeals. The Court of Appeals denied employer’ sMation For Rehearing and
Application For Transfer on November 14, 2002. Employer filed its Application For Transfer with the
Supreme Court onNovember 27, 2002. Thereafter, on December 24, 2002, the Supreme Court sustained
the employer’s Application.

This Court hasjurisdiction to entertain gppeds on transfer from the Court of Appedls pursuant to
ArticleV 883 and 10 of the Missouri Condtitution (1945) (as amended 1982). Therefore, jurisdiction of
this Court over the indant appeal isinvoked pursuant to Artide V, 88 3 and 10 of the Missouri Condtitution

(1945) (as amended 1982).
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STATEMENT OF FACTS

Procedural History

The indant case involves two workers compensation Clams, wherein the employee sought

recovery for work related accidents occurring in 1997 and 1999, and an occupationa disease.
1997 Claim

On September 14, 2000, employeefiled a First Amended Clam for Compensation (hereinafter
“1997 Clam”) againgt |ce Cream Specidties (hereinafter “employer” or “ICS’). (L.F. 6-7).! Theren,
clamant dleged that on July 26, 1997, she tripped over wires a the employer’ s plant and fdl, susaining a
contuson and a sprain/drain of her left leg, et shoulder and right ankle. Claimant averred that due to
prolonged standing and other activitiesat work, she had developed conditionsin both legs. The employee
als0 asserted a dam againg the Second Injury Fund (hereinafter “Fund’) for permanent totd disability,
aleging previousinjury to her body from obesity and injury to both legs. (L.F. 6-7). Inits Answer to the
Amended Clam, employer admitted that daimant sustained an accidenta injury on July 26, 1997, for which

all necessary compensation benefits and medica aid had been provided. (L.F. 8).

1999 Claim

Onduly 26, 1999, theemployeefiledher Clamfor Compensation (hereinafter “1999 Clam”). (L.F.

Matters referred to herein that are contained in the Lega File shall be designated as (L.F.

__). Mattersreferred to herein that are contained in the Transcript of Hearing shdl be designated as

(Tr. ).
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59-60). Therein, clamant aleged that on February 27, 1999, she dipped in ail a the employer’s plant ,
hitting her left leg on ameta bar. Additiondly, damant averred that, due to prolonged standing and other
activities at work over numerous years, she had developed conditions in both legs. The employee dso
asserted aclam againg the Fund, aleging previous injuries occurring on July 26, 1997 and over a period
of years, affecting“bothlegs, left shoulder, and right ankle and body as awhole (obesity).” (L.F. 59-60).
Inits Answer, employer, inter alia, denied that clamant sustained accidentd injury arising out of and in
the course of her employment on February 27, 1999. (L.F. 62).
Hearing

On December 1, 2000, ALJ Newcomb held a hearing on the Claims. (Tr. 1-742). Issuesto be
resolved regarding the 1997 Clam were: ligbility of 1CS for temporary totd disability, past and future
medical trestment, permanent partia disability and costs under RSMo. §287.560, and liability of the Fund.
(Tr. 2). Asto the 1999 Claim, issues to be resolved were: whether clamant’ sleg conditionconstituted an
occupational disease; lidhility of ICS for temporary tota disability, past and future medica treatment,

permanent disability and for costs under RSMo. 8287.560; and liability of the Fund (Tr. 2-3).

Awards Of The ALJ

On February 28, 2001, ALJ Newcomb issued separate Awards on the 1997 and 1999 Claims.
(L.F. 10-29, 63-89).

Award On The 1997 Claim

The ALJfound that ICS was ligble for temporary tota disability for the period from July 14, 1999
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to August 10, 1999, resultinginanaward of $1,873.04 intemporary totd disability benefits. (L.F. 10-29).
He ruled that damant sustained a 40% permanent partial disability of the left shoulder. (L.F. 10-29).
Additionaly, the ALIheld ICS lidble for past medica expenses and future medicd treetment. Findly, the
ALJ awarded costs to damant under RSMo. §287.560, finding that 1CS refused to provide medica
treatment without reasonable ground.

Award On The 1999 Claim

ALJNewcomb found that claimant suffered a compensable accident on February 27, 1999. (L.F.
63-89). Additionally, the ALJ hdd that clamant’s venous stasis condition was awork related condition
which manifested different symptoms throughout camant’s employment beginning in 1995, but thet it did
not rise to the level of a known compensable condition until 1999. While claimant’ s work might not have
been the sole cause of her venous tasis disease, the ALJ found that it was a subgtantia factor in causing the
disease. (L.F. 63-89).

The ALJ hdd that dament was temporarily and totaly disabledfromMarch 18, 1999 to September
25, 2000 asaresult of her occupational disease and venous stasis condition. (L.F. 63-89). Excluding the
periods of temporary totd disability for clamant’s 1997 shoulder injury, the ALJ awarded her temporary
total disability for the periodsof March 18, 1999 to July 13, 1999 and March 4, 2000 to September 25,
2000. Additiondly, the ALJ awarded damant past medica expenses incurred to treat her venous Stasis
condition, aswell as future medica treatment for that condition. (L.F. 63-89).

The ALJheld that claimant was permanently and totally disabled. He placed liability for lament’s
permanent total disabilityonl CS. (L.F. 63-89). Whileclaimant’ spre-existing conditionsof theleft shoulder

and her obesity were hindrances or obstacles to employment or re-employment in the open labor market,
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the ALJfound that the primary injury and occupational disease of venous Stasis were so severe that damant
was unable to compete in the open labor market due to that condition alone. (L.F. 63-89).

While the ALJfound that | CS acted unreasonably inraising theissue of medica causation, he denied
clamant’ s request for costsunder RSMo. 8287.560. Attorney’s fees could not be awarded as the “costs
of the proceedings’ under RSMo. §287.560 and there was no pecific proof asto clamant’s costs for the
1999 Claim. (L.F. 63-89).

Subsequently, onMarch 14, 2001 and March 15, 2001, respectively, clamant and employer filed
their Applicationsfor Review withthe Industrid Commisson (hereinafter “Commisson”). (L.F. 30-32, 33-
35, 90-92, 93-95). On October 24, 2001, the Commission issued its Find Awards. Finding that the
Awards of the ALJwere supported by competent and substantia evidence, the Commission affirmed the
ALJ s Awards on the 1997 and 1999 Claims. (L.F. 37-57, 97-124).

Employee, onNovember 5, 2001, filed her Notice of Appea withthe Commission, appeding from
the Awards on the 1997 and 1999 Claims. (L.F. 125-186). On November 7, 2001, employer filed its
Notice of Apped. (L.F. 187-235).

On September 17, 2002, the Missouri Court of Appeals, Eastern District, issued its Opinion.? It
afirmedthe Award of the 1997 Claminpart and reversed it inpart. The Opinion held that the Commission
did not err in finding that damant was entitled to temporary total disability and future medicd treatment for
her shoulder injury. Additiondly, the Eastern Didrict affirmed the Commisson’s ruling that 1CS defended

the 1997 Claim without reasonable ground, within the meaning of Section 287.560, because it refused to

2 A copy of the Opinion is st forth on pages A 52-A 78 of the Appendix, infra.
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provide medica trestment for claimant’s shoulder condition. The Eastern Didtrict reversed that portion of
the Award on the 1997 Claim ruling that dlaimant could not recover attorney’s fees as part of the “whole
cost of the proceeding” under Section 287.560 and remanded the Clam to the Commission for a
determination of the amount of attorney’ sfeesrdaing to the hardship hearing that | CS was to pay clamarn.

Inthat portion of the Opinionaddressing the Award onthe 1999 Clam, the Eastern Didtrict affirmed
the Commission’s findings that clamant was permanently and totaly disabled due to her venous stasis
conditionaone, that her venous staas conditiondid not become compensable until 1999, and that the Fund
had no ligbility under Section 287.220. The Eagtern Didrict affirmed that part of the Award on the 1999
Clam finding that ICS defense of the Claim was unreasonable, given its postiononmedica causation. It
reversed that portion of the Award refusing to grant claimant attorney’ s fees as part of the “whole cost of
the proceedings’ under Section 287.560 and modified the Award to include anorder directing | CSto pay
claimant $8,795.87 in attorney’ s fees.

Inawarding attorney’ sfeesas costs under Section 287.560, the Eastern Didtrict declined to follow
Reesev. Coleman, 990 SW.2d 195, 199-201 (M0.App.S.D.1999). Therein, the Southern Didtrict ruled
that Section287.560 did not authorize the Commissionto order payment of an opposing party’ sattorney’s
fees.

On September 27, 2002, ICSfiledaMotion For Rehearing and an Application For Transfer with
the Court of Appedls. The Court of Appeals denied the Motion For Rehearing and Application For
Transfer on November 14, 2002. Inan Order dated November 25, 2002, the Eastern Didrict stated that
the Court en banc had reviewed the Opinion in accordance with Eastern Didtrict Rule 403 and Supreme
Court Operating Rule 22.01.
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ICS filed its Application For Transfer with the Supreme Court on November 27, 2002. On
December 24, 2002, the Supreme Court sustained ICS' Application.

Relevant Facts

Testimony of Laura Landman

Laura Landman graduated fromhighschool in1982. (Tr. 13-14). Following high school, claimant
recelved no specidized or vocationd training. (Tr. 13).

Prior to working for ICS, clamant worked part-time at K-Mart for sx monthsto one year. (Tr.
14). Clamant initidly worked in the cafeteria, operating the grill, waiting on cusomers, and deaning her
work area. Subsequently, clamant switched to a cashier job, which entailed lifting items out of the cart,
checking them out, and bagging them. (Tr. 15).

From late 1982 until March 17, 1999, clamant worked full-timefor ICS. (Tr. 16-17, 77). ICS
makesice cream bars and popsicles. (Tr. 17). After working as a packer for one year, clamant became
amachine operator, apostionshe worked incontinuoudy until 1999. Claimant worked eight and aquarter
hours aday, fiveto six daysaweek. (Tr. 17-18). She worked over-time 80% of thetime. (Tr. 18-19).
After her injury in 1997, clamant’s hours declined. (Tr. 88).

As amachine operator, clamant was respongble for kegping the ice cream bar machine running.
This required clamant to stand continuoudy next to or ontop of the machine. (Tr. 20-21). In the event of
ajam, clamant climbed on top of the machineto clear thejam. (Tr. 21-22). Also, clamant had tofill the
meachine with paper. The paper came on large 50 pound rolls. Claimant had to crouch and stoop to put
the paper into the machine. (Tr. 20).

In addition, damant made popsicle mix. (Tr. 19). To do so, clamant had to dimb up 20 steep
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sted steps and lift ingredients that weighed up to 50 pounds. (Tr. 19, 69). Claimant also carried supplies
to her work areafrom asfar away as 30 feet from the machine she was assigned to run. (Tr. 20).

The employee was required to use a heavy duty hose to keep her machine and the area around it
cean. (Tr. 19, 21). While a work, claimant was exposed to a damp, cold environment. Her clothing
would become wet from water, mix, or ice cream. (Tr. 21, 22, 395).

Withthe exceptionof two ten minute breaks, and a20 minutelunchbreak, daimant wason her feet
for therest of her shift. (Tr. 21). Approximatdy 80% of clamant’swork day involved lifting. She lifted
weights of over 50 pounds on afrequent basis. (Tr. 20, 22, 23, 395).

Claimant’s Pre-existing Injuries And Conditions

Clamant has a long-standing problem with her weight. After the birth of her daughter in 1990,
clamant began dowly gaining weight. (Tr. 43-44, 71).

In the period from 1990 to July, 1998, claimant welghed between 260 and 275 pounds. (Tr. 44,
71). Beginning in July of 1998, clamant began a Weight Watchers Program. (Tr. 44, 81-82). As of
February 27, 1999, claimant weighed 225 pounds. (Tr. 44-45).

Following February of 1999, damant gradudly began gaining weight because she was unable to
wak, due to her leg condition. (Tr. 45-46). As of the date of hearing, claimant weighed 309 pounds.
Because clamant was completely inactive, she continued to gain weight. (Tr. 45-46).

Before the accident on July 26, 1997, clamant had problems climbing stairs, bending, crouching,
and lifting. She would become short of breath due to her weight while engaging in these activities. (Tr. 47,
48, 71). These problems affected clamant’s work. Besdes getting short of breath, clamant’s weight

dowed her down on thejob. (Tr. 48, 71, 88).
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INn1993, damant fdl onbothkneeswhile at work. (Tr. 62-63). Sincethat time, claimant continued
to have problems with her knees swelling, and swelling in her legs from her anklesto her knees. (Tr. 63).
While damant was not under any permanent work redtrictions as regards her knees or legs prior to
February of 1999, damant worked dower than she otherwise would have, due to her leg sweling and
lesons. (Tr. 64, 84).

Prior to the duly 26, 1997 accident, damant had experienced problems with her legs. In 1995,
clamant developed an open sore on her left leg. Dr. Mammen, her family physician, treated the sore with
ointment, and it went away inamonthor two. (Tr. 28-29). When claimant devel oped another |eft leg sore,
Dr. Mammen referred her to Dr. Lee, who prescribed ointments, water pills and soaks, which cured the
sore. (Tr. 29).

July 26, 1997 Injury

Onduly 26, 1997, clamant’ s right foot got tangled in some wires and she fdl onthe concretefloor,
landing on her Ieft sde and shoulder. (Tr. 24). Upon fdling, clamant experienced pain in her left leg and
shoulder and right ankle. (Tr. 24).

That evening, daimant went to Barnes Emergency Room, as instructed by the employer. (Tr. 25).
Clamant followed up with BarnesCare, where she was given medications and told to stay off work. (Tr.
25).2 After the accident, daimant had severe bruises on her left shoulder and Ieft leg. She dso had swelling

of her Ieft leg and her right ankle was red and discolored. (Tr. 25-26). While claimant’s right ankle

3While being treated at BarnesCare, claimant was diagnosed with bilateral non-pitting edema

secondary to venous insufficiency and stasis, that pre-existed her work injury. (Tr. 441).
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problems resolved, she continued to have problems with her left shoulder. (Tr. 26, 83).

After receiving trestment from BarnesCare, clamant was referred to Dr. Dusek, who took x-rays,
an MRI, and performed an arthrogram. (Tr. 26-27). Dr. Dusek unsuccessfully attempted to do
arthroscopic surgery on clamant’ s shoulder. (Tr. 27).

Following the 1997 accident, claimant continued to have problems with her |eft shoulder a work.
Sincedameant could not lift over her head, co-workers had to hep her lift. Co-workers often carried boxes
of suppliesfor clamant. (Tr. 31, 66-67).

Immediately fallowing the July, 1997 shoulder injury, damant was off work for two weeks and then
returned to her regular duties. (Tr. 82). Claimant was unable to work because of her shoulder during the
period from July 15, 1999 to March 3, 2000. (Tr. 27).

After the BarnesCare doctors released damant for her 1997 injury, she continued to have swelling
and abruiseon her left leg. (Tr. 30). In August of 1997, clamant developed an open sore on her left leg.
This sorewent away three to four months later, after claimant took antibiotics and water pills. (Tr. 30, 31-
32).

Whilethe lesons and swelling on damant’ slegs did not cause her to missany time fromwork prior
to her 1999 injury, they dowed damant down and made it more difficult for her to get around. (Tr. 65-66).
Before February of 1999, clamant had difficulty climbing the stepsto make popsicle mix because of her
legs. Climbing the steps caused clamant pain and she cdlimbed the stleps more dowly due to her leg
problems. (Tr. 70).

InMay of 1998, clamant’ sleft leglesion reopened. (Tr. 32). Shereceived treatment from Dr. Lee

and Dr. Mammen. This was the firg time clamant received a prescription to keep her leg eevated

L andmanSupremeCourtA ppellantBrief/45479 20



whenever possible. (Tr. 32).

February 27, 1999 Accident

OnFebruary 27, 1999, damant stepped over ametd bar whilewaking under amachine. (Tr. 33).
Her right footdippedinail and her left leghit the bar. Immediately, claimant devel oped adeep purple bruise
and experienced pain in her lower left leg. (Tr. 33-34). While clamant did not have lesons on her left leg
in the weeks before her accident, she developed alesion in the area where she bruised her leg. Thislesion
was present, intermittently, from March of 1999 until December 1, 2000. (Tr. 34, 75).

Whenthe lesonopened up and beganlesking fluid, Dr. Mammen prescribed an antibiotic and took
damant off work. Employer sent clamant to BarnesCare. (Tr. 34-35). BarnesCaredoctorstold claimant
to continue with her family physcian. (Tr. 35-36). Subsequently, clamant saw Drs. Mammen, Beckman,
Squitieri, and Altsheler to treat her leg leson. (Tr. 36, 37).

Clamant has had problems with her left leg leson since the February 27, 1999 injury. (Tr. 37).
The lesion hasnever closed up completely and, if damant standsonher leg too long, the swelling in her leg
makesit reopen. (Tr. 37,56). Whileclamant had painful lesonson her leg prior to the 1999 accident, they
would close up on their own, even though claimant would be on her feet. (Tr. 37-38).

Current Complaints

At the time of hearing, clamant was not receiving any treetment for her left shoulder problems from
the 1997 accident. Asto her current shoulder complaints, clamant’ srange of motionislimited, and shehas
paninher left shoulder. (Tr. 48, 49, 68). She cannot lift overhead or lift with her arm in front of her or to
her ade. The employee has problems dressing and grooming hersdlf. (Tr. 49, 50, 68, 70). Clamant dso

has problems cleaning and cooking when she has to use both hands. (Tr. 50-51, 60). Dr. Dusek limited
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cdamant to lifting five poundswith her left armand cautioned her not to engage in repetitive lifting. (Tr. 51).

Currently, clamant experiences congtant, burning pain in her legs, especidly around open lesons.
(Tr. 52). Thispainincreases with walking. Clamant can only walk for about ten minutes before the pain
becomesintense. (Tr. 53). Additiondly, clamant cannot walk very far or stand for along period of time
without her legs swelling. She cannot wak or stand without having her legs wrapped or wearing an dagtic
stocking on her legs. Twice aday, clamant uses a compression pump. (Tr. 53-54).

The employee can only St for five minutes if her feet are not elevated above her hips. This affects
clamant’s ability to St or rideinacar. (Tr. 55, 79).

Onatypicd day, damant getsup, uses her compression pump, and then Sts on the couch with her
feet devated. (Tr. 61). She only gets up to go to the bathroom. Sometimes, sheisrequired to Stay in bed
tokeep thelesonsclosed. Clamant is till undergoing active treetment with Dr. Altsheler for her legs. (Tr.
61).

Clamant’slast day of work for ICS was March 17, 1999. She stopped working because of an
infection in anopenwound that developed on her |eft leg after hitting it in the February accident. (Tr. 77).
Since February of 1999, clamant has been unable to bend from the waist down, knedl, or stoop because
of her legs. (Tr. 79).

Testimony of James England

James England, a licensad rehabilitation counsdlor, reviewed claimant's medicd records and
evaluated her. (Tr. 98-99).
Clamant provided Mr. England withavocationd history that sheonly had one job, that at ICS. (Tr.

100). Thisjob involved lifting 50 pounds severd times a day, and operating machinery. InMr. England’'s
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opinion, clamant did not possess any trandferable kills that she could apply in less physicaly demanding
work. (Tr. 100).

On testing, clamant scored at an eighth grade leve for word recognitionand a seventh grade level
inmeth. (Tr. 101). With seventh grade math skills, claimant could perform basic math functions. Claimant
aso had good reading skills. From an academic standpoint, she could engage in basc clericd activities.
(Tr. 101).

In Mr. England’ s opinion, clamant’ s weight condition would affect her ahility to engage in certain
activities or occupations. (Tr. 104). Since cdlamant’s weight resulted in alack of endurance and dowed
her down a work, it was an impediment to her employment. (Tr. 104-105, 117, 127). Asto re-
employment, it was an even greater impediment. Because of her weight, a new employer who was not
familiar with clamant’ s abilities might be rductant to hire her. (Tr. 105).

Mr. England found that the limitations daimant had as a result of her left shoulder injury were
hindrances or obstaclesto dlamant’ semployment or re-employment. (Tr. 107). Theselimitations negated
clamant’ s ability todo her dld job and precluded any kind of job involving norma bimanud dexterity. (Tr.
107).

It was Mr. England’ sopinionthat claimant’ sleglimitations - increased pain if she walked morethan
15 to 20 feet, with standing, withgtting for five minuteswithout her feet elevated and a 15 minute maximum
tolerated gtting without her feet eevated; increased pain with lifting that caused straining; having to use a
compression pump twice a day; and limited endurance - would constitute an obstacle or hindrance to
employment or re-employment. Mr. England believed that claimant wasfunctioning a lessthan afull range
of sedentary activity. (Tr. 108).
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Inorder to performafull range of sedentary work, an individua had to be able to St asmuchas ax
hoursin an @ght hour work day and use both hands and arms effectively on arepetitive basis. (Tr. 108-
109). These requirements were negated in clamant’s case. She did not have normal use of her Ieft upper
extremity and she could not St in achair withher legsdown. (Tr. 109-110). It wasMr. England’ sopinion
that claimant’ s need to congtantly keep her legs eevated was not something that could be accommodated
in the open labor market. (Tr. 109).

Mr. England opined that claimant could not return to her former job for ICS. (Tr. 110). Claimant
was unable to be on her feet the mgority of the work day or lift 50 pounds severd timesaday. Nor could
damant work asacashier or cafeteriaworker, snce these jobsinvolved being on her feet. (Tr. 110-111,
137).

Vocationd rehabilitation was not an option, snce damant was ungble to st with her legs down.
Mr. England was unaware of any job on the open labor market where an employee could have thair legs
elevated throughout thework day. (Tr. 111, 112, 134). Claimant’s need to use acompression pump and
elevate her legs prevented her from doing sedentary work. (Tr. 134-135).

In Mr. England’ s opinion, clamant was permanently and totdly disabled and unable to competein
the open labor market. 1t was a combination of clamant’s leg problems, shoulder problems, and obesity
that rendered her permanently and totaly disabled. (Tr. 111-112).

Testimony of Dr. Robert Poetz

Dr. Robert Poetz examined claimant on July 29, 2000. (Tr. 172). He made severd diagnoses.
Clamant had an old trauma in the Ieft rotator cuff area and adhesive cagpaulitis. (Tr. 174-176). In Dr.

Poetz opinion, these conditions were caused by damant's July 26, 1997 injury. The conditions were
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permanent and affected clamant’ srange of motion, strength, endurance and caused pain withuse of her left
am. (Tr.175,176-177). Dr. Poetz opinedthat claimant sustained a 40% permanent partia disability
to the left upper extremity at the level of the shoulder as aresult of the July 26, 1997 accident. (Tr. 203).
In Dr. Poetz opinion, damant’s shoulder injury would be a hindrance or obstacle to employment or re-
employment in the open labor market. (Tr. 196-197).

Additiondly, it was Dr. PoetZ opinion that while physcad thergpy would not cure clamant’s
shoulder condition, it would improve her symptoms. (Tr. 189-190). Dr. Poetz recommended that claimant
take anti-inflammatory medications and have physician vists for her shoulder injury. (Tr. 177, 190, 213).

It was Dr. Poetz' opinion that claimant was morbidly obese and that her obesity was a permanent
condition. Dr. Poetz opined that clamant’s obesity was a hindrance or obstacle to her employment or re-
employment as of July 26, 1997 and February 27, 1999. (Tr. 179, 181-182, 183).

Further, Dr. Poetz found that claimant had a pre-existing condition of venous stasisin both legs at
the time of the July, 1997 accident. (Tr. 198, 201, 203). This prior condition resulted in a pre-existing
permanent partid disability of 20% of the right lower extremity and 20% of the |eft lower extremity. (Tr.
202, 203).

Dr. Poetz concluded that claimant’ s venous status condition was an occupationa disease resulting
from her work for ICS. (Tr. 188, 198). He opined that claimant’s 17 years of work, which included
repetitive sanding, lifting, crouching, climbing and waking, was a substantid factor in the cause of her
venous dass condition. (Tr. 199-200). In his opinion, clamant’s venous stasis followed as a natural
incident of her work activities and she was at a heightened risk for contracting the disease due to her work.

(Tr.200). While clamant’sobesity wasafactor in her venous stasis condition, her sanding a work for 17
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years was a subgtantial factor in causing the condition. (Tr. 229).

In Dr. Poetz opinion, the February 27, 1999 incdent exacerbated clamant's venous dads
condition. (Tr. 211). It was after thisincident that claimant beganusng a compression pump and needed
to elevate her legs for amgority of theday. (Tr. 217, 218). As a result of the February 27, 1999 injury,
damant sustained an additiona 10% permanent partia disability of the left [ower extremity. (Tr. 202, 209).
Dr. Poetz assigned this additiona 10% disability because damant’ swork injury aggravated her pre-existing
venous stasis condition. (Tr. 203).

In Dr. Poetz opinion, Jobst stockings and a compression pump would modify the swelling in
clamant’slegs and reduce her tendency towards ulceration. Physician visits would also be appropriate to
monitor clamant’s leg condition. (Tr. 191-193).

Prior to the February 1999 accident, damant had a 40% permanent partid disability to the left
upper extremity at the level of the shoulder and a 15% permanent partid disability to the body as awhole
resulting from obesity. (Tr. 203-204). Dr. Poetz concluded that claimant was permanently and totally
disabled and was undble to compete in the open labor market. In Dr. Poetz opinion, clamant was
permanently and totally disabled as aresult of the combination of her Ieft shoulder injury, her obesity, and
her venous stasis condition. (Tr. 207-208).

Testimony of Dr. Altsheler

Dr. Altshdler is board certified in internal medicine. He practices as a nephrologist, deding with
disorders of flud retention. (Tr. 262-263). As a part of his practice, Dr. Altsheler treats patients with
venous stass disorder. (Tr. 265).

Upon examining clamant, Dr. Altsheler concluded that she suffered from chronic venous stasis
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disease, withsecondary post-traumatic complicating recurrent ulcer formationwithedlulitis. (Tr. 285, 288).
In Dr. Altsheler’s opinion, clamant’s venous stagis condition was related to her work for |CS where she
repeatedly stood, lifted, crouched, and walked. (Tr. 292). He believed that claimant’s job contributed
sgnificantly to her current condition in that it required her to lift and strain against immovable objects,
Increasing the pressurein her chest and, in turn, tranamitting pressure down to the veins and dilating them.
(Tr. 292). Clamant wasat a heghtened risk for contracting the conditionbecause of her 17 years of work
for ICS, particularly since she worked in acold environment. (Tr. 298, 324-325).

While morbid obesity could contribute to venous stasis disorder, Dr. Altsheler would rate venous
dasis diseasefirst and obesity second inthe causationof claimant’ scondition. (Tr. 333-334). Claimantwas
predisposed to the conditionand her work promoted the process. In Dr. Altsheer’ sopinion, clamant was
prone to venous stasis disease as a product of the type of labor that she performed onadaly basis and the
cold environment in which she performed that labor. (Tr. 334-335).

While Dr. Altsheler did not know the exact time when clamant’s venous stasis process started, it
was before clamant injured her leg a work on February 27, 1999. (Tr. 335). After that injury, clamant
had swdling associated withher wound. In Dr. Altsheler’ sopinion, the 1999 work incident wasthe trigger
that dlowed clamant’ swhole systemto fdl apart since after that, she had inflammationand tissue reactivity.
(Tr. 336).

Dr. Altsheler testified that the longer claimant worked for ICS, the more blown out her veins were
and the lessfunctiond her vaves became, putting her at greater exposure to the risk that created venous
gdass. (Tr. 345-346). In Dr. Altshder’s opinion, the nature of damant’s work, in particular, her having

to lift heavy sacks, contributed to the disease process. (Tr. 346-347). The venous stasis disease continued
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toworsenduring clamant’s 17 years of work to the point where she could no longer work after March 18,
1999. (Tr. 347-348).

Asareslt of her venous stas's condition, damant was unable to maintainan upright posture without
increasing the edemaiin her lower extremities. (Tr. 293). Basic activities such as walking, standing, lifting,
bending, sooping, and coughing, dl increased the pressureingde cdlamant’ s chest, whichtransmitted down
to her lower extremities. (Tr. 294).

In Dr. Altsheler’ s opinion, claimant was unable to work in any occupation after March 17, 1999
because of her venous stasis condition. Since claimant’ s condition had been resistant to treatment, it was
Dr. Altsheler’ s opinion that she would be permanently disabled in the future. (Tr. 294-295).

Besides her venous stads condition, claimant suffered from pre-existing obesity. (Tr. 265-266).
Clamant’s leg condition, which required her to be inactive and prohibited her from participating in any
exercise program, made her more prone to gaining weight. (Tr. 269). Dr. Altshder found that claimant
was permanently and totaly disabled due to her legcondition adone, without consideration of her shoulder
injury or her cbesity. (Tr. 314).

The doctor concluded that claimant was a maximum medical improvement for her leg condition.
(Tr. 311). He recommended that claimant continue with diuretics, antibiotics, physician vidts, Jobst

stockings or wraps, and a compression pump to control her symptoms. (Tr. 312-313).
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STANDARD OF REVIEW

In reviewing an award of the Industrid Commission in a workers' compensation proceeding’ the
Court islimited to a determination of whether the findings areauthorized by law and supported by competent
and substantid evidence. RSMo. §287.495; Akers v. Warson Gardens Apts., 961 SW.2d 50, 53
(Mo.banc 1998). The Court may modify, reverse, remand for hearing, or set aside the Award only on the
grounds specified by statute, namdy: (1) that the Commissonacted without or inexcess of itspowers; (2)
that the Award was procured by fraud; (3) that the facts found by the Commission do not support the
Award; or (4) that there was not sufficient competent evidence in the record to warrant the making of the
Award. RSMo. §287.495.1; Akers, 961 SW.2d at 52-53.

Quedtions of law are reviewed independently. Blades v. Commercial Transport, Inc., 30
S.W.3d 827, 828-829 (Mo.banc 2000). Decisons of the Commission that are clearly an interpretation
or gpplication of the law are not binding upon the reviewing Court and fdl within the Court’ s province of
review and correction. West v. Posten Constr. Co., 804 SW.2d 273, 278 (Mo.banc 1979); Ikerman
v. Koch, 580 S.w.2d at 273, 278 (Mo.banc 1979).

Where the Commisson’s decision is based upon a determination of facts, the Court reviews the
whole record in alight most favorable to the decison. Akers, 961 SW.2d a 53. The Court'sreview is
limited to a determination of whether the findings of fact are supported by competent and substantial

evidence on thewholerecord. Id. Factsfound by the Commission may be set aside where those factud

“The Standard of Review s&t forth herein gpplies to the claims of error discussed in Points |

through 1V of the Employer’s Subgtitute Appellants Brief.
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findings are not supported by subgtantia evidence or are contrary to the overwheming weight of the

evidence before the Commission. Reese v. Coleman, 990 SW.2d 195, 199 (Mo.App.S.D.1999).
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POINTSRELIED ON

I
THE COMMISSION ERRED ASA MATTER OF LAW IN RULING THAT SECTION
287.560, PERMITTING ANAWARDOF THEWHOLE COST OF THE PROCEEDINGS
AGAINST APARTYWHOBRINGS,PROSECUTESORDEFENDSACOMPENSATION
CLAIM WITHOUT REASONABLE GROUND, APPLIED TO ICS DEFENSE OF THE
1997 AND 1999 CLAIMS.

A.
THE COMMISSION ERRED ASAMATTEROF LAW INAWARDING CLAIMANT THE
COSTS OF THE PROCEEDINGS ON THE 1997 CLAIM PURSUANT TO RSMo. §
287.560 AND IN RULING THAT ICS DEFENSE ON THE 1999 CLAIM WASTAKEN
WITHOUT REASONABLE GROUND WITHIN THE MEANING OF SECTION 287.560
FOR THE REASON THAT THE COMMISSION FOCUSED SOLELY UPON ONE
ASPECT OF ICS DEFENSE TO THE CLAIMS, RATHER THAN THE EMPLOYER’S
ENTIRE COURSE OF CONDUCT IN THE PROCEEDINGSON THE CLAIMS.

B.
EVEN ASSUMING,ARGUENDO, THATICSDEFENDED THE 1997 AND 1999 CLAIMS
WITHOUT REASONABLE GROUND WITHIN THE MEANING OF SECTION 287.560,
CLAIMANT COULD NOT RECOVER AN AWARD OF ATTORNEYS FEES UNDER
THAT STATUTORY PROVISIONFORTHEREASONTHAT SECTION 287.560DIDNOT

AUTHORIZE THE COMMISSION TO ORDER PAYMENT OF CLAIMANT’S
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ATTORNEYS FEES AS PART OF THE “COST OF THE PROCEEDINGS’ IN
PROSECUTING HER CLAIMSFOR COMPENSATION.

Reese v. Coleman, 990 SW.2d 195 (Mo.App.S.D.1999)

Desselle v. Quadpac, 1995 WL 765370 (Ind.Cmsn.1995)

Stillwll v. Universal Construction, 922 SW.2d 448 (Mo.App.W.D.1996)

Mayor, Councilmen and Citizens of the City of Liberty v. Beard, 636 S.W.2d 330 (Mo. banc

1982)

Philpott v. City of Blue Springs, 2000 WL 222125 (Ind.Cmsn.2000)

State v. Paul, 437 SW.2d 98 (Mo.App.E.D.1969)

MG v. GMB, 897 SW.2d 218 (Mo.App.E.D.1995)

O’ Rourke v. Sanberg, Phoenix & Von Gontard, 1998 WL 831865 (Ind.Cmsn.1998)
McCormack v. Carmen Schell Constr., 2001 WL 1347522 (Ind.Cmsn.2001)
McCormack v. Carmen Schell Constr., 2002 WL 1363006 (Mo.App.W.D.2002)
Griffithsv. BSI Constructors, 2001 WL 193846 (Ind.Cmsn.2001)

Community Memorial Hospital v. City of Moberly, 422 S.\W.2d 290 (M0.1968)
Mesker Brothers Industries. v. Leachman, 529 SW.2d 153 (M0.1975)
Chapman v. Dunnegan, 665 S.\W.2d 643 (Mo.App.E.D.1984)

Lansing v. Lansing, 736 SW.2d 554 (Mo.App.E.D.1987)

Campbell v. Citicorp Mortgage, 1995 WL 707218 (Ind.Cmsn.1995)

PM v. Metromedia Steakhouses, 931 SW.2d 846 (Mo.App.E.D.1996)
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City of St. Louisv. Meintz 18 SW. 30 (M0.1891)

Lewisv. Kloster Co., 1998 WL 910242 (Ind.Cmsn.1998)

Manley v. Mulligan Construction, 2002 WL 1824986 (Ind.Cmsn.2002)

Townsend v. Boatmen’s National Bank of St. Louis 159 SW.2d 626 (M0.1942)

Dorn Chrysler-Plymouth v. Roderique, 487 SW.2d 48 (Mo.App.E.D.1972)

In Re the Interest of J.P. v. Mo. Div. of Family Services, 947 SW.2d 442 (Mo.App.W.D.1997)
Pollard v. Bd. of Police Commissioners, 665 S.W.2d 333 (Mo. banc 1984)

Simpson v. Saunchegrow Construction, 965 S.W.2d 899 (Mo.App.S.D.1998)

Gerrard v. Bd. of Election Commissioners, 913 SW.2d 88 (Mo.App.E.D.1995)
Washington Univ. v. Royal Crown Bottling Co., 801 SW.2d 458 (Mo.App.E.D.1991)
State ex rel Lakeman v. Siedelik, 872 SW.2d 503 (Mo.App.W.D.1994)

Hunt v. Laclede Gas Co., 869 SW.2d 503 (Mo.App.E.D.1993)

County Court of Washington County v. Murphy, 658 S.W.2d 14 (Mo. banc 1983)
Harrisv. Union Electric, 766 S.W.2d 80, 89 (Mo. banc 1989)

Curry v. Dahlberg, 110 SW.2d 742 (Mo. banc 1937)

In re Apex Oil v. Arctic Bank & Trust, 265 B.R. 144 (8" Cir. 2001)

Smith v. Mann, Poger & Wittier, P.C., 882 SW.2d 164 (Mo.App.E.D.1994)

Burwick v. Wood, 959 S.W.2d 951 (Mo.App.S.D.1998)

Forsthove v. Hardware Dealers Mut. FireIns. Co., 416 S.W.2d 208 (Mo.App.E.D.1967)

Sheetsv. Hill Brothers Distributing, Inc., 379 SW.2d 514 (Mo. 1964)
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Kristanik v. Chevrolet Motors Corp., 41 SW.2d 911 (Mo.App.E.D.1931)

Budding v. SSM Health Care, 19 SW.3d 678 (Mo. banc 2000)

State of Mo. on the Inf. of Dalton v. Miles Laboratories, Inc., 282 SW.2d 564 (Mo. banc 1995)
In Re Estate of Dotage v. Dotage, 727 SW.2d 925 (Mo.App.W.D.1987)

Wilson v. Goode, 749 SW.2d 17 (Mo.App.W.D.1988)

RSMo. §287.560
RSMo. §287.203

Rule 84.19
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I
THE COMMISSION ERRED ASA MATTER OF LAW IN FINDING ICSLIABLE FOR
PERMANENT TOTAL DISABILITY ON THE 1999 CLAIM AND IN REFUSING TO
ASSESS LIABILITY AGAINST THE SECOND INJURY FUND FOR THE REASONS
THAT THE 1999 ACCIDENT, ALONE, DID NOT CAUSE CLAIMANT TO BECOME
PERMANENTLY AND TOTALLY DISABLED, CLAIMANT'S PERMANENT TOTAL
DISABILITY AROSE FROM A COMBINATION OF ALL HER INJURIES AND
RESULTANTDISABILITIES, AND CLAIMANT’SVENOUS STASISCONDITION WAS
APERMANENT,COMPENSABLEDISABILITYPRIORTOTHE1999ACCIDENTAND
THUS,IT DID NOT CONSTITUTE THE LAST INJURY FOR THE PURPOSE OF FUND
LIABILITY.
Messex v. Sachs Electric, 989 SW.2d 206 (Mo.App.E.D.1999)
Carlson v. Plant Farm, 952 SW.2d 369 (Mo.App.W.D.1997)
Garibay v. Treas. of Missouri, 930 SW.2d 57 (Mo.App.E.D.1996)
Conley v. Treasurer of Missouri, 999 SW.2d 269 (Mo.App.E.D.1999)
Wuebbleing v. West County Drywall, 989 SW.2d 615 (Mo.App.E.D.1995)
Schuster v. St. of Mo. Division. of Employ. Sec., 972 SW.2d 377 (Mo.App.E.D.1998)
Reeves v. Midwestern Mortgage, 929 SW.2d 293 (Mo.App.E.D.1996)
Johnson v. Terre Du Lac, 788 S.\W.2d 782 (Mo.App.E.D.1990)

Chatmon v. St. Charles County Ambulance Dist., 55 SW.3d 451 (Mo.App.E.D.2001)
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Roller v. Treasurer of the State of Missouri, 935 SW.2d 739 (Mo.App.S.D.1996).
Reesev. Gary and Roger Link, Inc., 5 SW.3d 522 (Mo.App.E.D.1999)

Kizior v. TWA, 5 SW.3d 195 (Mo.App.W.D.1999)

Page v. Green, 686 S.W.2d 528 (Mo.App.SD 1985)

Hall v. Wagner Division - McGraw Edison, 755 SW.2d 594 (Mo.App.E.D.1988)
Boring v. Treas. of Mo., 947 SW.2d 483 (Mo.App.E.D.1997)

Vaught v. Vaught’ s/Southern Missouri Construction, 938 SW.2d 931 (Mo.App.S.D.1931)
Gennari v. Norwood Hills, 322 SW.2d 718 (M0.1959)

Moorehead v. Lismark Distrib., 884 SW.2d 416 (Mo.App.ED 1994)

Weinbauer v. Grey Eagle Distrib., 661 SW.2d 652 (Mo.App.E.D.1984)
Marcusv. Steel Constructors, 434 SW.2d 475 (M0.1968)

Kadl v. Bristol Care, 984 SW.2d 852 (Mo.banc. 1999)

Loven v. Greene County, 63 SW.3d 278 (M0o.App.S.D.2001)

Johnson v. Denton Construction, 911 SW.2d 286 (Mo. banc 1995)

Coloney v. Accurate Superior Scale, 952 SW.2d 755 (Mo.App.W.D.1997)
Williamsv. Long Warehouse, 426 SW.2d 725 (Mo.App.E.D.1968)

RSMo. § 287.020

RSMo. § 287.220
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[l
THE COMMISSION ERRED AS A MATTER OF LAW IN AWARDING CLAIMANT
FUTUREMEDICAL TREATMENTFORHERLEFT SHOULDERINJURY RESULTING
FROM THE 1997 ACCIDENT FOR THE REASONS THAT THE COMMISSION
ARBITRARILY IGNORED THE MEDICAL RECORDSOF CLAIMANT'STREATING
PHYSICIAN, WHO FOUND CLAIMANT TO BE AT MAXIMUM MEDICAL
IMPROVEMENTREGARDINGHERLEFT SHOULDERANDDIDNOT RECOMMEND
ANY ADDITIONAL MEDICAL TREATMENT TO CURE OR RELIEVE THAT
CONDITION AND ERRED IN RELYING UPON THE OPINION OF DR. POETZ,
WHOSE TESTIMONY FAILED TO SHOW HOW THE TREATMENT HE
RECOMMENDED FOR CLAIMANTWOULD CUREOR RELIEVE HER SHOULDER
INJURY, ASREQUIRED BY RSMo. §287.140.
Mathia v. Contract Freighters, 929 SW.2d 271 (Mo.App.S.D.1996)
Dean v. St. Luke'sHospital, 936 S.W.2d 601 (Mo.App.W.D.1997)
Landersv. Chrysler, 963 S.W.2d 275 (Mo.App.E.D.1998)
Modlin v. Sunmark, 699 SW.2d 5 (Mo.App.E.D.1985)
Garibay v. Treas. of Mo., 930 SW.2d 57 (Mo.App.E.D.1996)
Sifferman v. Sears, Roebuck & Co., 906 SW.2d 275 (Mo.App.S.D.1995)
Toolev. Bechtel, 291 SW.2d 874 (M0.1956)

Page v. Green, 686 S.W.2d 528 (Mo.App.S.D.1985)
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Hall v. Wagner Division - McGraw Edison, 755 SW.2d 594 (Mo.App.E.D.1988)
Jonesv. Jefferson City School Dist., 801 S.W.2d 486, 490-491 (Mo.App.W.D.1990)

RSMo. § 287.140
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v
THE COMMISSION ERRED ASAMATTER OF LAW IN FINDING CLAIMANTTOBE
TEMPORARILY AND TOTALLY DISABLED FROM JULY 14,1999 TO AUGUST 10,
1999 BECAUSE OF HER LEFT SHOULDER INJURY RESULTING FROM THE 1997
ACCIDENT AND IN AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY
BENEFITSFOR THISPERIOD FOR THE REASONSTHAT CLAIMANT’'STREATING
PHYSICIAN DID NOTFINDHERTOBE TEMPORARILY ANDTOTALLY DISABLED
DURING THISINTERVAL DUE TO HER LEFT SHOULDER INJURY, DR. POETZ’
OPINION ON TEMPORARY TOTAL DISABILITY WAS UNSUPPORTED BY THE
MEDICAL RECORDS AND PREMISED UPON AN ASSUMPTION, AND THE
COMMISSION’SFINDING WASBASED UPON SPECULATION, CONJECTURE, AND
SURMISE.
Phelpsv. Jeff Wolk Construction, 803 SW.2d 641 (Mo.App.E.D.1991)
Boylesv. USA Rebar Placement, 26 S\W.3d 418 (Mo.App.W.D.2000)
Heidler v. Jetco Service, 849 SW.2d 91 (Mo.App.E.D.1993)
Marcusv. Steel Constructors, 434 SW.2d 475 (M0.1968)
Vinson v. Curators of the University of Missouri, 822 SW.2d 504 (Mo.App.E.D.1991)
Missouri Pipeline Co. v. Wilmes, 898 SW.2d 682 (Mo.App.E.D.1995)
Harpv. Ill. Central R.R., 370 S.W.2d 387 (Mo. 1963)

Trammell v. S& K Indus., 784 SW.2d 209 (Mo.App.W.D.1989)
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RSMo. §287.170

RSMo. §287.020

RSMo. §287.495
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ARGUMENT

I
THE COMMISSION ERRED ASA MATTER OF LAW IN RULING THAT SECTION
287.560, PERMITTING ANAWARDOF THEWHOLE COST OF THEPROCEEDINGS
AGAINST APARTYWHOBRINGS,PROSECUTESORDEFENDSACOMPENSATION
CLAIM WITHOUT REASONABLE GROUND, APPLIED TO ICS DEFENSE OF THE
1997 AND 1999 CLAIMS.

A.
THE COMMISSION ERRED ASAMATTEROF LAW INAWARDING CLAIMANT THE
COSTS OF THE PROCEEDINGS ON THE 1997 CLAIM PURSUANT TO RSMo.
§287.560 AND IN RULING THAT ICS DEFENSE ON THE 1999 CLAIM WASTAKEN
WITHOUT REASONABLE GROUND WITHIN THE MEANING OF SECTION 287.560
FOR THE REASON THAT THE COMMISSION FOCUSED SOLELY UPON ONE
ASPECT OF ICS DEFENSE TO THE CLAIMS, RATHER THAN THE EMPLOYER’S
ENTIRE COURSE OF CONDUCT IN THE PROCEEDINGSON THE CLAIMS.

The Commission erred asamatter of law in finding that 1CS defended the 1997 and 1999 Claims
without reasonable ground, within the meaning of RSMo. 8287.560. Clamant failed to demongtrate that
ICS conduct in the workers compensation proceedings on her Claims was of a nature to satisfy the
standard for awarding costs under that statutory provison. Inthe assence of such ashowing, clamant could
not recover costs from the employer.

Costs Under Section 287.560
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Section 287.560 permits the Commission to award the “whole cost of the proceedings’ againgt a
party whereit determinesthat * proceedings have been brought, prosecuted or defended without reasonable
ground.” RSMo. 8287.560; Stillwell v. Universal Construction Co., 922 SW.2d 448, 456
(Mo.App.W.D.1996); Reesev. Coleman, 990 SW.2d 195, 199 (Mo.App.S.D.1999). TheCommisson
has discretion to assess the whole cost of the
proceedings upon the party who brought, prosecuted, or defended them. 1d.

Neither afindingthat | CS defended the employee’ s Clams without reasonable ground nor anaward
of cogts follows smply because dlaimant prevailed on her Claims. The cost provision in Section 287.560
is not a pendty provison, mandating that costs automatically be assessed againgt any party who does not
prevail in a workers compensation action. Compare, Section 287.203 of the Act, providing that
“reasonable cost of recovery shall be awarded to the prevaling party” in an action adjudicating the
termination of certain benefits. RSMo. §287.203 (emphasis added). Under Section 287.560, the
Commissionhasdiscretionindetermining whether anaward of costsis appropriate: the Commisson® may
assess the whole cost of the proceedings” RSMo. §287.560 (emphasis added). Use of the word
“shall” in RSMo. §87.203 is mandatory, while use of the word “may” in Section 287.560 is
discretionary.  See, e.g., Statev. Paul, 437 SW.2d 98, 101 (Mo.App.E.D.1969); MG v. GMB, 897
S.\W.2d 218, 220 (Mo.App.E.D.1995).

A finding that an employer has defended a dam without reasonable ground is not appropriate
merdly because the employer has faled in some aspect of its raised defense. O’ Rourke v. Sanberg,

Phoenix & Von Gontard, 1998 WL 831865 (Ind.Cmsn.1998); Philpott v. City of Blue Springs,
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2000 WL 222125 (Ind.Cmsn.2000).5 Rather, Section 287.560 should

only be applied in circumstances where the offense is egregious. McCormack v. Carmen Schell

> At the time this case was submitted to the Eastern Didtrict, Reese, 990 SW.2d 195, and
Stillwell, 922 SW.2d 448, were the only published Court of AppealS opinions regarding costs under
Section 287.560. Reese and Stillwell do not discuss at length the nature of conduct to which Section
287.560 refers or address the type of evidence which suffices to show that the defense of aclam was
taken without “ reasonable ground.”

On June 25, 2002, the Western Didtrict issued McCormack v. Carmen Schell Corp.,

2002 WL 1363006 (Mo.App.W.D.2002). The Western Didtrict issued its Mandate on July 17, 2002.
McCormack affirmed a Commission finding that an employer acted unreasonably in terminating an
employee's benefits where the employee refused trestment at Mayo Clinic, and upheld a partial award
of costs under Section 287.560 for the deposition fees of medica experts.

Because of the lack of controlling precedent regarding Section 287.560 and what conduct
congtitutes unreasonable action within the meaning of that statutory provision, employer will discuss
decisons of the Commission construing and applying the satute. Admittedly, Commission decisons do
not congtitute binding precedent. However, they are indructive in determining the propriety of ICS
defense in the 1997 and 1999 Claims for purposes of an award of costs under Section 287.560.
Accordingly, these decisons are entitled to respectful consderation. See, Community Memorial
Hospital v. City of Moberly, 422 SW.2d 290, 297 (Mo. 1968); Mesker BrothersIndustries

v. Leachman, 529 SW.2d 153, 158 (M0.1975).
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Constr., 2001 WL 1347522 (Ind.Cmsn.2001); affirmed, McCormack, 2002 WL 1363006. To apply
it routinely could have a chilling effect on the parties’ rightsto bring or defend claims. 1d.

An award of costs under RSMo. §8287.560 is akin to an award of damages for afrivolous apped

under Rule 84.19. O’ Rourke, 1998 WL 831865; Griffiths v. BSI Constructors, 2001 WL 193846

(Ind.Cmsn.2001). Under Rule 84.19, an gpped is frivolous only when it presents no justiciable question
and is 0 devoid of merit on the face of the record that there is little, if any prospect, that the appeal can

succeed. Lansingv. Lansing, 736 SW.2d 554, 559 (Mo.App.E.D.1987). The test used to determine
if an apped isfrivolous is whether the questions raised are at least fairly debatable. 1d. Rule 84.19 is not

a drict lidblity provision, to be automaticaly applied when an appellant does not prevail on apped.

Chapman v. Dunnegan, 665 S.W.2d 643, 650 (Mo.App.E.D.1984) Absent afinding that an appesal

was taken in bad faith, damages are not to be awarded under Rule 84.19. Lansing, 736 S.W.2d at 559.

Commission’s Findings Regarding ICS' Defense To The Claims

The 1997 Clam involved several issues. the employer’s lighility for additiona temporary total
disahility, past medica expenses, future medical trestment, nature and extent of permanent partia disability
and liability for costs under Section287.560, aswdl as the liability of the Fund. (Tr. 2). Inits Award, the
Commission found that | CS refused to provide past medica treatment without reasonable ground. (L.F.
37-57). It made no finding that any other aspect of ICS' defense to the 1997 Claim was taken without
reasonable ground. Despite this fact, the Commission held that claimant was entitled to her costs for

preparation of the hardship hearing. It made no attempt to limit the costsawarded againgt ICS or to make
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apartia award of costs. (L.F. 37-57).

Likewise, the 1999 Claim involved numerous issues - accident, occupationd disease, ICS liability
fortemporarytotal disahility, past medica expenses, future medica trestment, natureand extent of permanent
disahility, ICS liability for costs under Section 287.560, and ligbility of the Fund. (Tr. 2-3). Inits Award,
the Commission found that, inraisng the issue of the medical causation of clamant’ svenous stasis condition,
| CS was unreasonabl e within the meaning of Section287.560. It found the only vaid issuesto bethe degree
of damant’s disability and which party was ligble to damant, ICS or the Fund. The Commission did not
award costs to damant, finding that there was no specific proof as to what her whole costs of the
proceedings were. (L.F. 97-124).

As s evident from both the 1997 and 1999 Awards, the Commission found ICS' defense to the
1997 and 1999 Clamsto be unreasonable only in alimited respect. Absent in either Award isafinding that
ICS entiredefenseto ether Clamwas unreasonable or takenwithout reasonable ground. (L.F. 37-57, 97-
124). Employer asserts that, in the absence of such afinding, an award of costs may not be made under
Section 287.560. Assuming, arguendo, that the Commisson may award costs under Section 287.560
where it finds an employer’ sdefense to be unreasonable only in certainisol ated respects, damant should be
limited to recovering only a portion of her costs and precluded from recovering the entire cost she incurred

in preparation of the hardship hearing or inthe proceeding to obtain benefitsfor her venous stasis condition.®

® Inits Opinion, the Eastern Didtrict held that claimant was entitled to the entire 25% lien that
her counsel sought, in the amount of $8,795.87, as her cost of the proceedings for the 1999 Claim

under Section 287.560. It reasoned that this was a reasonable amount, given that 25% is a stlandard
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ICS' Defense To The Claims Was Not Unr easonable

Indetermining whether ICS’ defense of the 1997 Clam was taken without reasonable ground, within
the meaning of RSMo. §287.560, it was necessary that the Commission look &t the conduct of ICSin the
Clam as a whole. Consequently, in deciding whether to assess costs againg ICS, the Commission was
required to determine whether ICS' entir e defense of the 1997 Clam was undertakenwithout reasonable
ground. See for example, Dessellev. Quadpac, Inc., 1995 WL 765370 (Ind.Cmsn.1995), refusng
to award cogts, even though an employer had unreasonably denied that it was subject to the Act, where the
employer’s entire defense of the claim was undertaken in areasonable manner. Therein, the employer had
retained counsdl fromthe date the claim was filed, prepared an answer, filed a report of injury, deposed the
damant and witnesses, and presented arguments which, if believed, would have resulted in adenid of the
dam. Id.

However, the Commission’ sAward of costs on the 1997 Claim was based solely on one aspect of

the employer’ sdefense- itspurported failure to provide past medicd trestment for claimant’ sshoulder. The

feein workers compensation cases. Like the Commission, the Opinion made no suggestion that only
partid costs be awarded. (Opinion, 26). Asto the 1997 Claim, while the Eastern Didtrict noted that
the 25% lien sought by claimant’s counsdl represented the total amount of her atorney’ s fees pertaining
to the 1997 Claim, it held that there was no evidence indicating what percentage of those fees related to
preparation for the hardship hearing. (Opinion, 26). The reasonable inference to be drawn from the
Opinionisthat it would award clamant’ s entire attorney’ s fees relating to the hardship hearing, rather

than making a partial award of cods.
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Commissonerred as a matter of law inthat it focused sol el y uponone aspect of ICS' defense, as opposed
to its entire course of conduct in the proceedings on the Clam. Desselle, 1995 WL 765370. Had the
Commissionengaged inthe appropriate legd analyss, it would have found that ICS' conduct throughout the
course of the proceedings on the 1997 Claim was undertaken in a reasonable manner. 1d.

Employer vigoroudy defended the 1997 Clam, filed dl necessary pleadings, appeared at dl
necessary settings, and presented argumentsto the ALJ which, if believed, would have resulted in a reduced
liability of ICSonthe 1997 Clam. Desselle, 1995 WL 765370. ICS defense on al issues was based
uponthe Workers' Compensation Act and the facts and medica evidencewhich, | CS bdieved ingood faith,
to support itsposition. It advanced legitimate legal arguments and offered competent medica evidence and
expert testimony to support those arguments. Moreover, ICS paid substantial temporary total disability
benefits to daimant for her 1997 injury and did provide medica trestment for claimant’s shoulder condition.
Inlight of thesefacts, the Commission erred in finding that ICS defense was unreasonable and that dament
was entitled to an award of costs on the 1997 Claim. Desselle, 1995 WL 765370.

The Commisson made asmilar error infinding |ICS' defense of the 1999 Claim to be unreasonable
within the meaning of Section 287.560. In its Award on the 1999 Claim, the Commission found that the
employer “was unreasonable’ in “rasng the issue as to [medicd] causation.” (L.F. 97-124). To the
Commission, the only vaid issues were the degree of disability and which party was lidble to the damarnt.
(L.F. 97-124). Clearly, the Commisson found the employer's defense on the 1999 Claim to be
unreasonable based solely on the fact that its arguments regarding medica causation were unsuccessful.

That the Commission did not accept ICS arguments regarding the medical causation of clamant’s venous
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dasis condition, and ruled contrary to ICS on that issue does not sufficeto render those argumentsfrivolous,
or demongrate that ICS' defense of the 1999 Claim was taken without reasonable ground within the
contemplation of RSMo. §287.560. O’Rourke, 1998 WL 831865; Philpott, 2000 WL 222125. To
mest this statutory standard, ICS' conduct had to be taken in bad faith or vexatioudy. Lansing, 736
S.W.2d at 559; O’ Rourke, 1998 WL 831865. Absent in the record is any evidence of bad faith onICS
part.

When determining whether ICS defended the 1999 Claim without reasonable ground, the
Commission was dso required to take into account the complexity of the factual and medical questions
involved. See, Campbell v. Citicorp Mortgage, 1995 WL 707218 (Ind.Cmsn.1995). Given the
complexity of damant’'s venous sads condition, the uniqueness of the condition in the workers
compensation context, and the undisputed evidence showing that claimant’ s condition pre-existed both her
1997 and her 1999 work injuriesand required medica treetment before thoseinjuriesoccurred, |CS did not
act in bad fath in asserting its causation defense in the proceedings on the 1999 Claim. Campbell, 1995
WL 707218; O’ Rourke, 1998 WL 831865.

The Commissionerred as a matter of law inthat it focused soldy uponone aspect of ICS' defense-
medica causation - as opposed to its entire course of conduct in the proceedings on the 1999 Claim.
Desselle, 1995 WL 765370. Had the Commission engaged in the gppropriate lega anayss, it would have
found that ICS’ defense throughout the entire course of the proceedings onthe 1999 Claim was undertaken
in a reasonable manner. 1d. ICS vigoroudy defended the 1999 Claim, filed dl necessary pleadings,

gppeared at al necessary settings, and presented arguments to the Division which, if beieved, would have
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resulted in areduced liability of ICS on the 1999 Clam, as wel as lidhility for the Fund. 1d. Employer's
positionondl issuesinthe 1999 Claim was based upon the Act, Missouri case law, and the evidenceinthe
record, that ICS believed in good faith to support its position. ICS' defense included arguments regarding
the degree of damant’'s permanent disability and which party was lidble to damant for that disability,
arguments that the Commission itsdf found to be appropriate. (L.F. 97-124). Consequently, the
Commissonerred asamatter of law infinding that | CS defended the 1999 Claim without reasonable ground
merdly because it asserted a reasonable, abet unsuccessful, causation defense in the proceedings on the
Clam. Philpott, 2000 WL 222125; O’ Rourke, 1998 WL 831865; Griffiths, 2001 WL 193846.

Awards Of Partial Costs Under Section 287.560

While the Commissionhas assessed costsagaingt anemployer whereit found that the employer acted
unreasonably in only one aspect of itsdefenseto adam, inthat instance, the Commissionheld the employer
lidhle for only aportion of the employee s costs of the proceedings, instead of assessing the employee’ sentire
costs againg the employer. See, McCormack v. Carmen Schell Construction Co., 2001 WL
1347522. Virgil McCormack was electrocuted while working for Schell. Schell paid extensive workers
compensation benefitsto M cCormack fallowing the accident. 1t discontinued McCormack’ stemporary total
disability benefits when he refused to submit to treatment at Mayo Clinic. After afina hearing, the ALJ
awarded M cCormack benefitsfor permanent total disability and found Schell’ s discontinuationof temporary
total disability to be unreasonable and awarded “costs’ to the employee pursuant to Section 287.560. 1d.
The ALJ, however, faled to specify the amount or nature of the costs awarded. 1d.

Employer appealed to the Commisson. McCormack, 2001 WL 1347522. In response to
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correspondence from the Commission, the employee's attorney submitted a lis of expenses. 1d. Schell
argued that it had not unreasonably defended McCormack’s daim and questioned the reasonableness of
particular listed expenses. 1d.

The Commissionaffirmedthe ALJ saward, except for that portion pertaining to costs. 1d. Itfound

that Schell was not unreasonablein dl aspects of its defense; Schell had paid the employee large amounts
of temporary total dissbility benefits and medica expenses. |d. While the Commission took into account
the fact that Schell was not unreasonable in its defense on dl issues, it held that Schell’s discontinuation of
temporary totd disability for McCormack’ s refusdl to treat at Mayo Clinic was clearly unreasonable. | d.
Weighing the nature of Schell’ soffensve behavior and the expensesincurred, the Commisson ruled that the
appropriate costs to be assessed against Schell under Section 287.560 were to be limited to the costs of
depogition fees of medical experts. Id.

Schell gppeded the Commission’s award to the Court of Appeds. See, McCormack, 2002 WL

13630006 (Mo.App.W.D.2002). The Western Didrict afirmed the cost award, finding that it was was
supported by competent and substantia evidence. 1d.

For a amilar Commisson decison awarding only a portion of the costs of the proceedings under
Section 287.560, see Lewisv. Kloster Co., 1998 WL 910242 (Ind.Cmsn.1998), relied upon by the
Commisson in McCormack. Therein, the Commisson awarded a portion of the cost of a workers

compensation proceeding againgt the Fund, reasoning that if an ALJ had discretionin ng costs under
Section287.560, anALJ aso possessed the discretionto determine the amount of the sanctionand may limit

an award of costs made under that Statutory provison. 1d. And see, Manley v. Mulligan
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Construction, 2002 WL 1824986 (Ind.Cmsn.2002), wherein the Commission made an award of partid
cogts for expenses incurred for the unreasonable cross-examination of expert witnesses.

ICS submits that the Commission erred as a matter of law in assessing costs againg it on the 1997
Claim and in finding its defense on both Claims to be taken without reasonable ground, in that its entire
defense onboth Clams was reasonable and supported by the law and the evidence. Assuming, arguendo,
that costs may be awarded under 287.560 where, as here, the Commission found the employer’ s defense

to be unreasonable only in certain isolated respects, only apartia award of the costs of the proceedingsis

appropriate.
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B.

EVEN ASSUMING,ARGUENDO, THAT ICSDEFENDED THE 1997 AND 1999 CLAIMS
WITHOUT REASONABLE GROUND WITHIN THE MEANING OF SECTION 287.560,
CLAIMANT COULD NOT RECOVER AN AWARD OF ATTORNEYS FEES UNDER
THAT STATUTORY PROVISIONFORTHEREASON THAT SECTION 287.560DID NOT
AUTHORIZE THE COMMISSION TO ORDER PAYMENT OF CLAIMANT'S
ATTORNEYS FEES AS PART OF THE “COST OF THE PROCEEDINGS’ IN
PROSECUTING HER CLAIMSFOR COMPENSATION.

Reese v. Coleman

In Reese v. Coleman, 990 SW.2d 195, 200-201 (M0.App.S.D.1999), the Southern District
ruled that attorney’ sfeesdid not congtitutea* cost of the proceedings’ within the meaning of Section287.560
and, consequently, they could not be recovered under that Satutory provison. Reese, 990 S.W.2d at 201.
Reesewas correctly decided. In ruling that attorney’ sfeeswere not recoverable asapart of the“whole cost
of the proceedings’ under Section 287.560, the Southern Didrict adhered to long-standing Missouri
precedent regarding the recovery of costs and atorney’ s fees by partiesin civil litigation.

Reese, 990 SW.2d at 201, ruled that Section 287.560 did not permit the Commission to order
payment of an opposing party’s attorney’s fees as a “cost of the proceedings’. Therein, an employer
chdlenged an award to an employee for payment of attorney’s fees in addition to an award of disability

benefits. 1t contended that Section 287.560 did not permit or alow such an award. Reese, 990 S.W.2d
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at 199. At issue waswhether the term “cogts of the proceedings,” as used in Section 287.560, included a
party’s attorney’ sfees. Reese, 990 S.W.2d at 200.

While the Southern District observed that no case had directly addressed this question, it noted that
the issue of items recoverable as costs under Section 287.560 had been discussed in Stillwell v. Univ.
Constr. Co., 922 SW.2d 448, 457 (Mo.App.W.D.1996). Reese, 990 SW.2d a 200. Inremanding a
workers compensation case to the Commisson for a determination of costs, Stillwell stated that, while
therewere no reported cases under Section 287.560 directing the Commissionhow to determine costs, the
Commission should be guided by the reference in other portions of Section 287.560 to the costs of
depositions, transcripts, subpoenasand thelike. Stillwell stated that the Commissionshould also beguided
by the cogts available in civil actions under Section 514.060. Stillwell, 922 SW.2d at 457; as discussed
in Reese, 990 S.W.2d at 200.

Sonificantly, the text of Section 287.560 did not refer to attorney’s fees. Reese, 990 SW.2d at
200. It did, however, identify other items for which expenses were customarily incurred in connection with
trids and smilar evidentiary hearings. Id. For example, Section 287.560 identified the need for and
permitted the issuance of process, subpoenas for witnesses, and depositions of witnesses, aswdl aswitness
feesand mileage. 1d.

Section514.060, to which Stillwell aluded, permitted costs to be recovered by prevailing parties
in avil actions, but did not identify what those costs included. Reese, 990 SW.2d at 200. However,

Missouri courts had addressed the issue of whether civil costsincluded attorney’s fees and had answered

that question in the negative. 1d. As the Southern Didtrict observed, Missouri courts adhered to the
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“AmericanRulée’ that, with certainexceptions, litigants bore the expense of their own attorney’ sfees. Reese,
990 SW.2d a 200. Relaedly, costs were unknown at common law and statutory provisions alowing for

them were srictly construed. Reese, 990 SW.2d at 200. Hence, anitemwas not taxable as costs unless
it was specificaly authorized by statute or by agreement of the parties. Id.
Of ggnificance, Section287.560 referred to payment of costsidentified “under this section.” Reese,

990 SW.2d at 201. Further, it provided that those costs that the Division approved were to be paid out of
the State Treasury from the fund for the support of the Divison. Id. It wasinconceivable to the Southern
Didrict that this provision was intended to include payment of a party’ sattorney’ sfees. 1d. Finding thet the
Commissioncould only actinaccordance withapplicable statutesand could only order paymentsas provided
for by those statutes, the Southern Didtrict ruledthat Section287.560 did not permit the Commissionto order

payment of an opposing party’s attorney’ s fees as a cost of the proceedings. Reese, 990 S.W.2d at 201.

Asinthe indant case, the employeein Reese argued that PM v. Metromedia Steakhouses Co.,
Inc., 931 S.W.2d 846, 849 (Mo.App.E.D.1996), wasauthority for holdingthat Section 287.560, permitting
recovery of the costs of the proceedings, included attorney’s fees. Reese, 990 SW.2d at 200. PM

involved a hearing under Section287.203, wherein an employee asserted that her employer had wrongfully

terminated her compensation payments. Reese, 990 SW.2d at 200. The Commission found for the

employee and included payment of her attorney’s fees in the * costs of recovery” it awarded to her as the

prevailing party under Section287.203. Reese, 990 S.W.2d at 200. Whiletheemployer in PM contended

that the phrase “ costs of recovery” in Section 287.203 did not include attorney’ s fees, the PM court found
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that the phrase contemplated an award of atorney’s fees, snce legd fees were unquestionably the largest
cost incurred whenan employeewasforced to sue to recover aworkers compensationaward. Reese, 990
S.W.2d at 201-202.

The Southern Didtrict found that the reasoning in PM was not applicable to the case before it.
Reese, 990 SW.2d at 201. Significantly, the atutethat wasinterpreted in PM, Section 287.203, was not
the gtatute that controlled therein, namdy Section 287.560. Reese, 990 S.W.2d at 201. Moreover, the
language in the two statutes differed asto what wasrecoverable thereunder. 1d. Section 287.203 permitted

alowance of aparty’s* cods of recovery”, whereas Section 287.560 permitted assessment of the “ costs of

the proceedings.” |d. Had the legidatureintended to permit the Commission to award recovery of the same
items in both circumstances, it would have used the same language in both statutes. But it did not. 1d.
Consequently, PM did not compel a finding that attorney’s fees could be awarded as a “cost of the

proceedings’ under Section 287.560. Reese, 990 S.W.2d at 201.

Eastern District’s Opinion

In its Opinion, the Eastern Didtrict reversed that portion of the Commisson’s Award holding that
damant was not entitled to recover attorney’s fees as part of the “whole cost of the proceedings’ under

Section 287.560. (Opinion, 20-26). The Opinion expressly rejected the holding in Reese. Whiletaking

note of the reasoningin Reese that attorney’s fees were not historicaly authorized as part of “costs” and
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were not authorized since they were not expresdy mentioned in Section 287.560, the Opinion found this
reasoning to be unpersuasive and refused to follow it. (Opinion, 22).

The Opinion digtinguished between the phrases “dl costs under this section” and the “whole cost of
the proceedings’ contained in Section 287.560, finding that the second phrase was broader than the first.
It concluded that the “whale cost of the proceedings’ was not limited to those costslistedinSection287.560,
but included attorney’ sfees. (Opinion, 22-23).

In its Opinion, the Eastern Didtrict found this result to be consstent with that reached in PM, 931
SW.2d a 849. PM hdd tha Section 287.203, authorizing an award of the “reasonable cost of the
recovery” to the prevailing party, included an award of attorney’ sfees, snceattorney’ sfeeswere the largest
cost “incurred” whenan employeewasforced to sue to recover aworkers compensationaward. (Opinion,
23-24). The Opinion found the reasoning in PM to be equdly gpplicable to Section 287.560, since
“atorney’s fees are the bulk of the costs anyone expendsin aproceeding.” (Opinion, 24). It construed
Section 287.560 in a broader manner than Section 287.203, reasoning that Section 287.560 was intended
as a sanction for unreasonable conduct. (Opinion, 24-25). Thus, the Eastern Didtrict concluded that
attorney’ s fees fl within the scope of what |CS could be ordered to pay as costs under Section 287.560.
(Opinion, 26).

In holding that an award of the “whole cost of the proceedings’ under Section 287.560 included a
party’s attorney’ s fees, the Opinion falled to take into account the American Rule adhered to by Missouri
courts regarding awards of attorney’ s fees, aswell as long standing Missouri precedent that costs Statutes

are to be grictly construed and that no item may be taxable as costs unless its taxability is specificaly
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provided for by statute, pre-existing Missouri precedent relied upon by the Southern Didtrict in Reese in

reaching a contrary construction of Section 287.560.

Reesev. Coleman Was Correctly Decided And

Bars An Award of Attorneys Feesto Claimant

Reese v. Coleman was correctly decided. In ruling that Section 287.560 did not authorize an
award of attorney’ sfeesasa*cogt of the proceedings’ in aworkers compensation case, Reese followed

well-established Missouri precedent regarding the recovery of costs and attorney’ s feesin civil actions.

Asthe Southern Didrict observed in Reese, the concept of “costs’ did not exist a common law.
City of St. Louisv. Meintz, 18 SW. 30, 31 (M0.1891); Townsend v. Boatmen’s National Bank
of St. Louis 159 SW.2d 626, 628 (Mo. 1942). Missouri courts have long held that costs are creatures
of satute. City of St. Louis 18 SW. at 31; Dorn Chrysler-Plymouth v. Roderique, 487 S.W.2d 48,
49 (Mo.App.E.D. 1972); Townsend, 159 SW.2d at 628. No item istaxable as costs unless specificaly
so provided by datute. In Re Estate of Dothage v. Dothage, 727 SW.2d 925, 928
(Mo.App.W.D.1987); City of St.Louis 18 SW. at 31. Consequently, where arule or statute does not

specificaly authorize an item to be taxed as codts, courts and adminigrative bodies have no inherent power

to award suchanitem. Wilson v. Goode, 749 SW.2d 17, 19 (Mo.App.W.D.1988); In Re the Interest
of J.P. v. Mo. Div. of Family Services, 947 SW.2d 442, 444 (Mo.App.W.D.1997) (courts have no

inherent power to award costs). Statutes alowing for the taxation of costs are strictly construed.

Townsend, 159 SW.2d at 628; Dorn Chrysler-Plymouth, 487 S\W.2d at 49.
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Missouri courts condstently hold that a Satute providing that a court may make an award of costs
is not satutory authorization for an award of atorney’s fees. Gerrard v. Bd. of Election
Commissioners, 913 SW.2d 88, 91 (Mo.App.E.D. 1995); Washington Univ. v. Royal Crown
Bottling Co., 801 S.W.2d 458, 468 (Mo.App.E.D. 1991).” Attorney’s fees cannot be alowed as costs
except where there is an express satute to that effect. City of St. Louis 18 SW. at 31.

The Commission does not possess inherent power to award costs. Rather, the Commission
possesses only such authority asis vested in it by the Workers Compensation Act. Wilson 749 SW.2d
a 19; State ex rel Lakeman v. Siedelik, 872 SW.2d 503, 505 (Mo.App.W.D. 1994); Hunt v.
Laclede Gas Co., 869 SW.2d 503, 505 (Mo.App.E.D. 1993). Section 287.560 must be strictly
construed. Dorn Chrysler-Plymouth, 497 SW.2d at 49; Townsend, 159 SW.2d at 628. Thus, if that
statutory provison does not expressy authorize an item to be taxed as costs thereunder, the Commisson
possesses no authority to award that item as a “cost of the proceedings.” Wilson, 749 SW.2d at 19;
Interest of J. P., 947 SW.2d at 44.

Onitsface, Section287.560 doesnotreferto attorney’ sfees. RSMo. 8287.560. Instead, theitems
of coststhat it references are limited to the issuance of process, the subpoenaing of witnesses, the attendance
of witnesses, the production of books and papers, the taking of depositions and the transcriptionthereof, and
mileage. RSMo. §287.560. Of importance, the clausein Section 287.560 permitting an award of the “ cost
of the proceedings’ refersto * costsunder thissection.” RSM0.8287.560. This statutory language indicates

that the costs to be awarded under Section 287.560 are drictly limited to the types of items that are

"PM v. Metromedia, 931 SW.2d at 848, recognizes this rule of law.
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enumerated therein. See, Pollard v. Bd. of Police Commissioners, 665 SW.2d 333, 341 n. 12
(Mo.banc 1984) (rule of “gusdemgeneris,” which aids statutory congtruction, provides that where genera
words follow a specific enumeration of persons or things, the general words are to be limited to persons or
things smilar to those specificdly enumerated).

Giving Section 287.560 its plain and ordinary meaning, as this Court mug, attorney’ s fees do not
condtitute a*“cost of the proceedings’ recoverable thereunder. R.S.M0.8 287.560; Reese, 990 S.W.2d at
201; Simpson v. Saunchegrow Construction, 965 SW.2d 899, 903 (Mo.App.S.D. 1998) (in
interpreting the Workers Compensation Act, the court mugt ascertain the intert of the legidature by
considering the plain and ordinary meaning of the terms used therein). It necessarily follows that the
Commission did not possessjurisdiction under Section 287.560 to award attorney’s fees to damant asa
cost of the proceedings. Reese, 990 SW.2d a 201; City of St. Louis, 18 SW. at 31 (city charter
alowing an award of the “costs of proceedings’ did not encompass attorney’ s fees).

In holding that attorney’s fees were not recoverable as a cost of the proceedings under Section

287.560, Reese adhered to the American Rule followed by the Missouri courts. Reese, 990 SW.2d at
200. The American Rule providesthat litigants areto bear the expense of their own attorney’ sfees. Mayor,
Councilmen and Citizens of the City of Liberty v. Beard, 636 S.W.2d 330, 331 (Mo.banc. 1982);
County Ct. of Washington County v. Murphy, 658 SW.2d 14, 16 (Mo.banc. 1983); Washington
Univ., 801 SW.2d at 468; Harrisv. Union Electric, 766 SW.2d 80, 89 (Mo. banc 1989). Pursuant
to the AmericanRule, attorney’ sfees may only be recovered if they are provided for by contract or statute,

where attorney’ sfeesare incurred because of involvement in collaterd litigation, or where they are ordered
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as rambursement by a court of equity to balance the benefits between the parties. Washington
University, 801 SW.2d at 468-469; Harris 766 S.W.2d at 89.

Application of the American Rule to the case at bar precludes claimant from recovering attorney’s
feesasacost of the proceedings under Section287.560. Thereexistsno contract between |CSand claimant
dlowing for payment of the atorney’ s feesthat claimant seeks. County Court of Washington County;,
658 SW.2d a 16; City of Liberty, 636 S\W.2d at 331; Washington Univ., 801 SW.2d at 468.
Section 287.560 does not expressy permit the recovery of attorney’ s fees asthe cost of the proceedings.
Reese, 990 SW.2d at 201; City of St. Louis 18 SW. a 31; R.S.Mo. §287.560. Nor has acourt of
equity ordered that ICS pay claimant’s attorney’ s fees in the indant workers' compensation proceedings to
bal ance the equities between the parties. Washington University, 801 S.W.2d at 468-469. Sincenone
of the exceptions to the American Rule are applicable herein, that rule barred the Commissonfromawarding
attorney’ sfeesto clamant. 1d.; Harris 766 S.W.2d at 89; City of Liberty, 636 SW.2d at 331.

In holding that costs of the proceedings includes attorney’s fees, the Eagtern Didtrict relied on the
language inP.M. that legd fees are the largest cost “incurred” where an employeeisforced to sue to recover
acompensation award. The Eastern Didtrict reasoned that “ attorney’ sfeesare the bulk of the costs anyone
expendsin aproceeding.” (Opinion, 24). Its Opinion concludes that the “whole cost of the proceedings’
must include “everything the innocent party expended in the proceedings ‘ brought, prosecuted or defended
without reasonable grounds.” (Opinion, 23).

This reasoning ignores the nature of the fee contract between damant and her attorney. Asthe

Commisson Awards demondtrate, clamant’ s attorney is representing her ona contingency feebasis, not an
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hourly feebasis. Hisfeeistwenty-five percent of claimant’sAwards. (L.F. 10-29, 63-89, 37-57, 97-124).

Because damant’ sattorney is representing her ona contingency feebasis, she has not beenrequired
to pay any amount for attorneys fees or to otherwise become liable for such fees. Curry v. Dahlberg,
110 SW.2d 742, 748 (Mo. banc 1937) (persons who are not financidly able to pay feesfor legd services
may obtain representation by contracting with lawyers on a contingent basis); In re Apex Qil v. Arctic
Bank & Trust, 265 B.R. 144, 162-163 (8" Cir. 2001) (contingency fee contracts alow plaintiffs who
cannot afford to pay alawyer up front to pay the lawyer out of any recovery; the lawyer in effect lends the
vaue of his services, which are secured by a shareinthe dient’ spotentia recovery). Rather, thosefeeswill
come out of the award made to damant and are alien on that award. See, RSMo. §8287.260; Smith v.
Mann, Poger & Wittner, P.C., 882 SW.2d 164, 167 (Mo.App.E.D. 1994) (where thereis an express,
enforceable contingency feearrangement, the attorney islimited to the contractud fee); Burwick v. Wood,
959 SW.2d 951, 952 (Mo.App.S.D. 1998) (“incurred” means to become liable for). Thus, damant has
not “incurred” or “expended” any attorneys feesin prosecuting her Clams. I d.

TheEastern District Should Have Followed

The Rule Of L aw Pronounced In Reese

Inits Opinion, the Eastern Didtrict held that the whole cost of proceedings isnot limited to just those
costslisted in Section 287.560, but aso includesattorney’ sfees. At present, the Eastern Digtrict’ s Opinion

and Reese are the only decisions of either the Court of Appeds or the Supreme Court to address the issue
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of whether attorney’s fees may be awarded as a“cost of the proceedings’ within the meaning of Section
287.560. These cases reach diametrically opposed results.

However, the rule of law pronounced in Reese is entirdy condstent with Missouri Supreme Court
cases regarding the construction of cost statutes, the recovery of costs and attorney’ sfeesinavil actions, and
the American Rule. See, Townsend, 159 SW.2d a 628; Pollard, 665 SW.2d at 341 n. 12; County
Ct. of Washington County, 658 SW.2d at 13; City of Liberty, 636 SW.2d at 331. Consequently,
the Eastern Didtrict should have followed the rule of law pronounced in Reese, that an opposing party’s
attorney’ s fees are not recoverable as a “cost of the proceedings’ under Section 287.560. Forsthove v.
Hardware Dealers, 416 SW.2d 208, 213 (Mo.App.E.D.1967) (one district of the Court of Appedsis
not absolutely bound to follow the reasoning and rule pronounced by another district of the Court of Appedls;
but if the case law decided by the Missouri Supreme Court supports the ruling of one didtrict, then the other
digtrict of the Court of Appedsisbound by it).

Further, the Eastern Didrict should have followed the holding in Reese, since the Southern Didtrict

properly applied the public policy of the State of Missouri, as codified in Section 287.560. Workers
compensation law is entirely a creature of datute. As such, the rights of the parties under the Act and the
manner of procedure thereunder must be determined by the provisons of the Act. Sheetsv. Hill Brothers
Distributing, Inc., 379 SW.2d 514, 516 (Mo. 1964); Kristanik v. Chevrolet Motors Corp., 41
S.\W.2d 911, 912 (Mo.App.E.D. 1931).

Thelegidature was free to dictate those instances in which costs could be recovered in aworkers

compensation case and to deineate what those items of costswereto include. Sheets 379 SW.2d at 516;
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Kristanik, 41 SW.2d a 912. Since the legidature has spoken on the subject of what items may be
awarded as a*“ cost of the proceedings’ wherea party is found to have prosecuted or defended aworkers
compensation case without reasonable ground, that legidative statemert is public policy and the Eastern
Didtrict should have deferred to that policy determination. Budding v. SSM Health Care, 19 SW.3d
678, 682 (Mo.banc. 2000) (when the legidature has spoken on a subject, the court must defer to its
determinations of public policy); State of Mo. on the I nf. of Dalton v. Miles Laboratories, Inc., 282
S.W.2d 564, 574 (Mo.banc. 1995) (where the legidature, acting within its condtitutiona jurisdiction, has
declared the public policy of the state, courts are bound by that policy). 1CSrespectfully requests that this
Court defer to the public policy codified in Section 287.560 and rule that Section287.560 does not authorize
the Commission to award attorney’s fees as part of the “whale cost of the proceedings’ in a workers

compensation action.
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1l

THE COMMISSION ERRED ASA MATTER OF LAW IN FINDING ICSLIABLE FOR
PERMANENT TOTAL DISABILITY ON THE 1999 CLAIM AND IN REFUSING TO
ASSESSLIABILITY AGAINSTTHESECOND INJURY FUNDFORTHEREASONSTHAT
THE 1999 ACCIDENT, ALONE, DID NOT CAUSE CLAIMANT TO BECOME
PERMANENTLY AND TOTALLY DISABLED, CLAIMANT'S PERMANENT TOTAL
DISABILITY AROSE FROM A COMBINATION OF ALL HER INJURIES AND
RESULTANT DISABILITIES, AND CLAIMANT’SVENOUS STASISCONDITION WAS
APERMANENT, COMPENSABLEDISABILITY PRIORTOTHE1999ACCIDENT, AND
THUS, IT DID NOT CONSTITUTE THELASTINJURY FOR THE PURPOSE OF FUND
LIABILITY.

The burden of establishing permanent tota disability lies with daimant. Schuster v. Division. of
Employ. Sec., 972 SW.2d 377, 381 (Mo.App.E.D.1998). “ Totd disability’ isthe inability to return to
any employment and not merdly the inahility to returnto the employment inwhichthe employee was engaged
at the time of the accident. RSMo. §8287.020.7; Reeves v. Midwestern Mortgage, 929 SW.2d 293,
296 (Mo.App.E.D.1996). Within this definition, the term “ any employment” means any reasonable or
norma employment or occupation. Reeves, 929 SW.2d at 296. Thus, totd disability is not defined in
teems of damant's former employment. Johnson v. Terre Du Lac, 788 SW.2d 782, 783

(Mo.App.E.D.1990).
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The generd test for permanent total disability iswhether the employee would be able to compete on
the open labor market. Chatmon v. St. Charles County Ambul ance Dist., 55 SW.3d 451, 458
(Mo.App.E.D.2001); Messex v. Sachs Electric, 989 SW.2d 206, 210 (Mo.App.E.D.1999). In
determining whether an employee is permanently and totaly disabled, the pivotal question is whether an
employer, in the usua course of business, would reasonably be expected to hire claimant in her present
physical condition, expecting her to perform the work for which she was hired. Messex, 989 SW.2d at
210. Thistest measures an employe€' s prospects for returning to employment. Chatmon, 55 SW.3d at
458.

Section287.220 creates the Second Injury Fund and provideswhencompensationshdl bepaid from
the Fund in dl cases of permanent disability where there has been a previous disability. RSMo. §287.220;
Roller v. Treasurer of the State of Missouri, 935 SW.2d 739, 741 (Mo.App.S.D.1996). Pursuant
to Section 287.220, ligbility may be imposad upon the Fund in two instances: (1) where the combination of
apre-existing disability with a compensable disability results in a greater disability than the sum of the two
disabilities consdered independently, the Fund is liable for the difference between the sum of the two
disabilities and the disability resulting from their combination; or (2) if the compensable disability is partid,
but when combined with the pre-existing disability resultsin permanent total disability, the Fund isliable for
the compensation due the employee for permanent tota disability, but only after the employer has paid the
compensation due the employee onaccount of the disability resulting from the compensable injury. RSMo.

§287.220.1; Reese v. Gary and Roger Link, 5 SW.3d 522, 526 (Mo.App.E.D.1999).
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Where anemployeeisfound to be permanently and total disabled, Section287.220.1 fixesand limits
an employer’ sliability to that part of the employee sdisability resulting fromthe last injury had there been no
pre-existing disability. RSMo. §8287.220.1; Kizior v. TWA, 5 SW.3d 195, 200 (Mo.App.W.D.1999);
Conleyv. Treasurer, 999 SW.2d 269, 275 (Mo.App.E..D.1999). When deciding whether the Fund has
any liability, the firg determinationisthe degree of disability fromthe last injury. Roller, 935 SW.2d at 741;

Vaught v. Vaught's Inc./Southern Missouri Construction, 938 SW.2d 931, 939
(Mo.App.S.D.1997). If the employee's last injury, in and of itsaf, renders her permanently and totaly
disabled, then the Fund has no liability and the employer is respongble for the entire amount. Roller, 935
S.W.2d at 743-744; Vaught, 938 SW.2d at 939.

Inits Award on the 1999 Claim, the Commisson found ICS lidble for permanent total disshility.
(L.F. 97-124). The Commisson made two crucid errorsin arriving a this concluson. Firg, itignored the
overwheming weight of the evidence demondtrating that claimant was permanently and totaly disabled from
acombination of her injuriesand resultant disabilitiesand not fromthe 1999 injury done. Second, in finding
that claimant’ svenous stasis conditiondid not riseto the leve of aknown, compensable conditionuntil 1999,
the Commissionarbitrarily ignored the undi sputed evidencethat claimant’ svenous stasis condition pre-existed
her 1999 work accident and constituted a permanent, compensable disability prior to that accident.

Claimant’s Per manent Total Disability Resulted from a Combination

of Her Injuries and Disabilities and Not from the 1999 Work Injury Alone

Itisundisputed that, prior to the 1999 accident, clamant had a pre-existing venous stasis condition

that resulted in a 20% permanent partia disability to each lower extremity. (Tr. 198, 201, 202, 203, 335,
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441, 405, 414). Additiondly, clamant suffered from pre-existing morbid obesity. (Tr. 103, 179, 265-266,
267). This pre-existing obesity condition congtituted a hindrance or obstacle to claimant’s employment or
re-employment in the open labor market. (Tr. 104-105, 117-118- 127, 181-182, 183). Claimant had a
pre-existing 15% permanent partia disability to the body as awhole as aresult of her weight condition. (Tr.
203-204). RSMo. 8§8287.220.1; Garibay v. Treasurer, 930 SW.2d 57, 60 (Mo.App.E.D.1996);
Carlson v. Plant Farm, 952 SW.2d 369, 373 (Mo.App.W.D.1997). Due to the 1997 work accident,
damant sustained a40% permanent partia disability to her left upper extremity at the shoulder leve. (Tr.
203). Claimant’s shoulder injury was a hindrance or obstacle to employment or re-employment. (Tr. 107,
110, 196-197).

Asthetestimony of Dr. Poetz and James England clearly demondtrates, it was clamant’ spre-existing
disabilitiesfrom her venous stasis and obesity conditions, when combined with the disability from her 1997
shoulder injury and her 1999 work accident, that rendered daimant permanently and totaly disabled. InMr.
England’ s opinion, clamant was permanently and totaly disabled and unable to compete in the open |abor
market. (Tr.111-112). Mr. England testified that it was acombination of claimant’ sleg problems, shoulder
problems, and obesity that rendered her permanently and totally disabled. (Tr. 111). The combination of
clamant’s shoulder impairments and her leg imparments kept her from performing even sedentary
employment. (Tr. 109-110). To perform afull range of sedentary activity, an individua had to be able to
gt at least Sx hours a day and use both hands and ams on a repetitive basis. (Tr. 108-109). These
requirements were negated in clamant’s case, snce she did not have the norma use of her left upper

extremity and since she could not St in aregular chair with her legsdown. (Tr. 109).
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Likewise, Dr. Poetz tedtified that clamant was permanently and totally disabled and unable to
compete in the open labor market. (Tr. 207). It wasDr. Poetz' opinion that claimant was permanently and
totally disabled as aresult of the combination of her |eft shoulder injury, her obesity, and the venous Sasis
condition in her lower extremities. (Tr. 207-208).

While Dr. Altshder tedtified that damant was permanently and totaly disabled due to her leg
condition done, his opinion, as a matter of law, could not support an award of permanent total disability
agang ICS. It was Dr. Altsheer’s opinion that the 1999 work incident was the trigger that allowed
clamant’ ssystemto fdl apart, Snce, after that incident, clamant had inflammation and tissue reactivity. (Tr.
336). To recover permanent total disability againgt ICS, damant’ sexpert had to demonstrate that the 1999
injury was a substantid factor in causing her permanent tota disability, not just a triggering or precipitating
factor in that condition. RSMo. 8287.020; Kadl v. Bristol Care, 984 S.W.2d 852, 854 (Mo.banc. 1999)
(aninjuryiscompensable if work is asubgtantid factor in the cause of the resulting conditionor discbility; an
injury is not compensable merely because work was a triggering or precipitating factor in the medica
condition).

Moreover, Dr. Altsheler's testimony is lacking in probative vaue in that he failed to give any
considerationto the effect of clamant’ spre-existing disability resulting fromher obesity, shoulder injury, and
venous sass condition in concluding that claimant sustained permanent total disability from the 1999 injury
adone. The testimony of Dr. Poetz and James England is more in keeping with the medical evidence,
particularly that pertaining to daimant’ s gnificant pre-existing conditions and disabilities. Consequently, the
Commission erred in rgjecting the testimony of Dr. Poetz and James England, and relying on the testimony
of Dr. Altshder, snce its acceptance of that testimony was contrary to the overwhelming weight of the
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evidence. Page v. Green, 686 S.W.2d at 528, 530 (Mo.App.S.D.1985); Hall v. Wagner Division -
McGraw Edison, 755 S.W.2d 594, 596 (Mo.App.E.D.1988).

Since damant’ spermanent tota disability resulted from acombinationof her injuriesand disgbilities
and not soley from the 1999 injury aone, the Commission erred as a matter of law in finding ICS liable for
permanent total disability on the 1999 Clam and in refusing to impose ligbility on the Fund under RSMo.
§287.220. See for example, Boring v. Treasurer, 947 S.W.2d 483, 489-490 (Mo.App.E.D.1997),
holding that aclaimant’ s last back injury, done, did not cause his permanent tota disability, and that it was
acombination of his previous disgbilities with his last injury that caused total disability, thus supporting an
award of permanent total disability fromthe Fund. Therein, adoctor testified that claimant’ soverdl disability
was greater thantheindividud disabilitiesto the particular portions of hisbody, avocational specidist testified
that daimant could not compete onthe open labor market due to the combinationof hisinjuries, and damant
tedtified that his back problems prevented him from doing even office work, that his pre-existing breathing
problems prevented him from doing prescribed back exercises and that dl of his symptoms and problems
affected each other. 1d.

And see, Vaught, 938 SW.2d at 942 (claimant’s permanent total disability was not attributable
to hislast accident alone, but was attributable to acombinationof hisinjuriesinthat accident and hisinjuries
sudtained on earlier occasions); Moorehead v. Lismark Distrib.,, 884 SW.2d 416, 419
(Mo.App.E.D.1994) (work rel ated accident, aone, did not causethe employeeto be permanently and totaly

disabled; the employee’'s medicad expert opined that the employee suffered from a combination of
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imparments, suchas hypertension, arthritis, and previous back problems together with a new work related

back injury, dl of which caused the employee to be permanently and totaly disabled).
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Claimant’s Venous Stasis Condition Pre-Existed The 1999 Work Accident,

Constituted A Permanent, Compensable Disability Prior To That Accident And Was

Not The Last Injury For Purposes Of Fund Liability

InitsAward, the Commissonfound that claimant sustained a work accident on February 27, 1999
resulting in injury to her left leg. It went on to find that clamant’s mgor symptoms following the 1999
accident, including an open lesion on her It leg, were predominately symptoms of her occupationd disease
of venous stasis, as opposed to the 1999 accident. (L.F. 97-124). The Commission found that clamant’s
venous sasis condition manifested different symptoms throughout her employment at ICS, but that it didn't
rise to the level of a known compensable condition until 1999. (L.F. 97-124). Concluding that this
occupational disease occurring in 1999 was clamant’s last injury and finding that this last injury, aone,
rendered damant permanently and totdly disabled, the Commisson assessed permanent total disability
against ICS. (L.F. 97-124).

Insofinding, the Commissionignored the undisputed evidence that claimant’ svenous stasis condition
was a permanent, compensable disability prior tothe 1999 accident. Consequently, that occupationa disease
did not condtitute claimant’ s last injury for purposes of Fund liability under RSMo. §287.220.1.

The undisputed evidence shows that claimant’ s venous stasis condition pre-existed her 1999 work
event. When clamant was examined at BarnesCare after the 1997 accident, the physician found bilaterd,
non-pitting edema in both lower extremities, secondary to venous insufficency and stasis, whichpre-existed
clamant's 1997 work injury. (Tr. 441). Similarly, Dr. Poetz testified that clamant had a pre-existing
conditionof venous stasis inboth her right and left legs prior to her 1997 accident. (Tr. 198, 201, 203). This

condition resulted in a pre-existing permanent disability of 20% of each lower extremity. (Tr. 202, 203).
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Like Dr. Poetz, Dr. Altshder testified that clamant’ svenous stasis condition pre-existed her 1997 and 1999
work events. WhileDr. Altsheler did not know the exact timewhen clamant’ svenous stasis process Sarted,
it was before damant injured her leg a work on February 27, 1999. (Tr. 335). As Dr. Altsheler
acknowledged, the medicd records demonstrated that damant was having leg lesons as far back as 1995.
(Tr. 346).

When the 1999 accident occurred, damant sustained an “injury” within the meaning of RSMo.
§287.020.2. Clamant had a soft tissue injury to her I€eft leg, that resulted in a deep purple bruise and pain
inthat leg. (Tr. 33-34). Dr. Poetz opined that claimant sustained an additional 10% permanent partial
disability of her left lower extremity as aresult of the accident. (Tr. 33-34, 202-203).

InitsAward, the Commissionignores overwheming and undisputed evidenceintherecord, induding
clamant’ sown testimony, demongtrating that her occupationa disease of venous stasis pre-existed the 1999
accident and resulted in a compensable, permanent disability prior to that accident. The Commission found

that, while clamant’ s venous stasi's condition manifested differing symptoms throughout her employment at
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| CS beginning in 1995, the condition“didn’t rise? to the level of aknown compensable conditionuntil 1999.”
(L.F. 97-124).

Dr. Poetz testified that, asof July 26, 1997, Clamant’ s pre-existing venous stasis resulted in a 20%
permanent partia disability to the right lower extremity, and a 20% permanent partid disability to the Ieft
lower extremity. (Tr. 198, 201-202). Given Dr. Poetz' rating and clamant’s own testimony, it necessarily
follows that claimant was “disabled” from her occupationd disease of venous stasis prior to the 1999 work
accident. Such afinding is consstent with the meaning of the term “disability” as used within the workers
compensationcontext. Within this context, a“ disability” isthe inability to do something; aphysicd or mentd
illness; an injury or condition that incapacitates in any way. Loven v. Greene County, 63 S\W.3d 278,
284-285 (Mo.App.S.D.2001). Inthat cdamant’svenous stassimpaired her earning ability, madeit difficuit
for her to accomplish some work tasks, and required her to seek medical treatment, it was a “disabling”
condition prior to the 1999 accident, regar dl ess of whether it caused her to miss any work.

It is not necessary for an employee to miss work before they are considered “disabled” from an

occupationd disease. SeeJohnson v. Denton Construction, 911 S.W.2d 286, 287 (Mo.banc. 1995);

8 Thisis not a situation where awork related accident caused a pre-existing, but non-disabling,
condition to escdae to aleve of disability. Compare, Weinbauer v. Grey Eagle Distrib., 661
S.W.2d 652, 652 (Mo.App.E.D.1984); Gennari v. Norwood Hills 322 SW.2d 718, 722-723
(M0.1959). Prior to the 1999 event, clamant’ s pre-existing venous stasis condition was symptomatic,
necessitated medical trestment, affected claimant’s work and had resulted in permanent disability. (Tr.

28-29, 30-32, 70, 202, 203).
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Coloney v. Accurate Superior Scale, 952 SW.2d 755, 760-761 (Mo.App.W.D.1997). Rather, an
employeemay become* compensably injured” or “ disabled” froman occupationd disease whenshe isuncble
to perform certain job related activities, when the disease affects the employee’ s earning ability, or when it
requires the employee to seek medicd treatment. 1d.; Williams v. Long Warehouse, 426 S.\W.2d 725,
732 (Mo.App.E.D.1968).

Clamant testified that before February of 1999, she worked dower than she would have due to her
legswdlingand lesions, had difficulty getting around, that dimbing stairs caused her pain, and that she dlimbed
the stairs more dowly due to her leg condition. (Tr. 64, 65-66, 70, 84). Additionally, claimant sought
trestment for her venous stasis condition prior to the 1999 accident.  Williams, 426 S\W.2d at 732. That
clamant’' s pre-exigting leg condition affected her earning ability is evidenced by the testimony of Dr. Poetz
that, as of July of 1997, claimant’ s pre-existing venous stasis conditionresulted in a 20% permanent partia
disability to each lower extremity (Tr. 198, 201-202, 203). Johnson, 911 SW.2d at 287; Coloney, 952
SW.2d a 760. For the Commission to hold that clamant’s venous stasis only became a * compensable
disability” in 1999 is to arbitrarily ignore Dr. Poetz' testimony demongtrating that dlamant’s venous sass
condition pre-existed the 1999 accident and resulted in permanent, compensable disability prior to that
accident, as wdl as the tesimony of the employee. Garibay, 930 SW.2d a 61. The competent,
substantial and undisputed evidence demongtrates that claimant’ svenous stasis conditionwas a pre-exigting,
compensable disability. Johnson, 911 SW.2d at 287; Coloney, 952 S.\W.2d at 760.

L ooking to the evidence as awhole, only one reasonable inference canbe drawn: damant’s venous

stasis condition pre-existed her 1999 accident and resulted in a permanent, compensable disability before
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that work event. Marcus v. Steel Constructors, 434 SW.2d 475, 481 (M0.1968) (in a workers
compensation case, inferences, to be permissible, must be reasonable). As such, it does not condtitute the
“lagt injury” for purposes of Fund ligbility under Section 287.220.1. Rather, daimant’s lagt injury was the
1999 work accident, which resulted in an additional 10% permanent partia disability to clamant’sleft leg.
(Tr.202-203). ICS liahility onthe 1999 Claimislimited to thisamount of permanent partid disability. Any
lighility for permanent total disability will be that of the Fund, since claimant’ s occupational disease of venous
dasis condtituted a permanent previousdisabilityfor purposes of Section287.220.1. Garibay, 930 SW.2d
at 61.

To recover againg the Fund, daimant must prove a permanent, previous disability. Messex, 989
S.W.2d at 204; Carlson, at 373. This previous disability, whether known or unknown, mugt exig a the
time when the work related injury was sustained and be of such seriousness as to congtitute a hindrance or
obstacle to employment or to obtaining re-employment if the employee becomes unemployed. RSMo.
§287.220.1; Messex, 989 SW.2d at 214. The proper focus of the inquiry is on the potentia that the pre-
exiging condition may combine with afuturework related injury to result inagreater degree of disgbility than
would have resulted in the absence of the prior condition. Wuebbleing v. West County Drywall, 989
S.w.2d 615, 620 (Mo.App.E.D.1995); Carlson, 952 SW.2d at 373; Garibay, 930 S.W.2d at 60. If
an employer could reasonably foresee that there is a potentia for the pre-existing injury to combine with a
work related injury, and that the combination would result in agrester degree of disgbility than without the
prior condition, then the pre-exigting injury would congtitute a hindrance or obstacle to employment or re-

employment in the event that the employee became unemployed. Garibay, 930 S\W.2d at 60. Any pre-
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exiginginjury that could be considered ahindranceto anemployee’ scompetitionfor employment inthe open
labor market will trigger Fund ligbility. Carlson, 952 SW.2d at 373; Garibay, 930 S.W.2d at 60.

Asthe undisputed evidencedemondirates, clamant’ svenous stasis conditionresulted ina permanent,
previous disability of such anature as to congtitute a hindrance or obstacle to the claimant’ semployment or
re-employment. 1d.; Messex, 989 SW.2d at 214. For example, clamant testified that her leg condition
dowed her down at work prior to the 1997 accident and thereafter. (Tr. 64, 66, 84). Before 1999, claimant
had difficulty dimbing the steps to make the popsicle mix because of her legs. (Tr. 70). Claimant’ stestimony
showsthat her venous stasis condition constituted animpediment to her employment prior to her 1999 work
injury. Messex, 989 SW.2d at 214; Garibay, 964 SW.2d at 479. Thisisaso made clear by Dr. Poetz
assessment of 20% permanent partial disability to each of clamant’ slower extremities as of July 1997. It
necessarily follows that damant’s venous dasis condition resulted in a permanent, previous disability,
triggering Fund liability under RSMo. §8287.220. Garibay, 930 SW.2d at 60; Carlson, 952 SW.2d at
373.

ICS requests that the Court reverse the award of permanent tota disability againgt it on the 1999
Claim, and remand the Claim to the Commission for a proper assessment of the permanent partia disability
arigng from the 1999 accident. Once this assessment is made, the Commission can determine the benefits
owed to daimant by ICS on the 1999 Claim. After that amount is ascertained, the Commissoncandeduct
it from the compensation due damant for permanent total disability and hold the Fund liable for the

difference. Vaught, 938 SW.2d at 942.
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[l

THE COMMISSION ERRED AS A MATTER OF LAW IN AWARDING CLAIMANT
FUTUREMEDICAL TREATMENT FORHERLEFTSHOULDERINJURY RESULTING
FROM THE 1997 ACCIDENT FOR THE REASONS THAT THE COMMISSION
ARBITRARILY IGNORED THE MEDICAL RECORDS OF CLAIMANT'STREATING
PHYSICIAN, WHO FOUND CLAIMANT TO BE AT MAXIMUM MEDICAL
IMPROVEMENTREGARDINGHERLEFTSHOULDERANDDID NOTRECOMMEND
ANY ADDITIONAL MEDICAL TREATMENT TO CURE OR RELIEVE THAT
CONDITION, AND ERRED IN RELYING UPON THE OPINION OF DR. POETZ,
WHOSE TESTIMONY FAILED TO SHOW HOW THE TREATMENT HE
RECOMMENDED FOR CLAIMANT WOULD CURE OR RELIEVE HER SHOULDER
INJURY, ASREQUIRED BY RSMo. §287.140.

InitsAward on the 1997 Claim, the Commission granted clamant future medica trestment for her
left shoulder injury. (L.F. 35-57). Thismedicd care was to include annud visitsto an orthopedic surgeon,
testsand procedures ordered by the orthopedic surgeon, physicd thergpy, and medications. Dr. Dusek was
to providethis medicd treetment. (L.F. 37-57). The Commission erred asameatter of law in awarding future
medica trestment to clamant for her |eft shoulder condition.

Medica aid is acomponent of the compensation due an injured employee under the Act. Mathia
v. Contract Freighters, 929 SW.2d 271, 277 (M0.App.S.D.1996). Pursuant to Section 287.140, an
employer isto provide such medica treatment as may reasonably be required after the injury, to cure and
relieve from the effects of the injury or disability. RSMo. §287.140.1.
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Future medical benefits are compensable under the Act. Dean v. St. Luke's Hospital, 936
S\W.2d 601, 603 (Mo.App.W.D.1997). For future medical care to be awarded, such medical care must
flow from awork related accident before the employer is to be hdd responsible. Landersv. Chrysler,
963 S.W.2d 275, 283 (Mo.App.E.D.1998); Modlin v. Sunmark, 699 S.W.2d5, 7 (Mo.App.E.D.1985).

The burdenis onthe employeeto prove her entitlement to analowance for future medica treatment.
Dean, 936 SW.2d a 603. This burden of proof cannot be met smply by offering testimony that it is
possible that damant will need future medicd care. 1d.; Sifferman v. Sears, Roebuck & Co., 906
S.W.2d 275, 828 (Mo.App.S.D.1995) (mere possibility of the need for further trestment doesnot condtitute
substantia evidenceto support anaward for futuremedica care). Rather, claimant must show by reasonable
probability that she isinneed of additiona medical treetment by reason of her work related accident or injury.
Landers, 963 SW.2d at 283. Claimant hasfailed to satisfy this burden of proof.

The employee did not require additional medica trestment to cure or relieve her left shoulder injury
resulting from the 1997 accident. RSMo. §8287.140.1; Landers, 963 SW.2d at 283; Modlin, 699
SW.2dat 7. Itisundisputed that Dr. Dusek, claimant’ streating physician, found caimant to be at maximum
medica improvement as regards her left shoulder condition on March 3,2000. (Tr. 569). At that time, Dr.
Dusek did not indicate that claimant would require additiona treetment for her shoulder injury. (Tr. 569).
For example, he did not recommend additiona physical therapy, as he had done for claimant on February
4, 2000. (Tr.564). Instead, Dr. Dusek only prescribed pain medicationsfor clamant. (Tr. 49). Itisdso

undisputed that, at the time of hearing on December 1, 2000, claimant was not recaiving any treatment for
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her shoulder injury from Dr. Dusek. (Tr. 408). Ironicdly, the Commission awarded additiona medica
treatment from Dr. Dusek where the doctor himself did not recommend such treatment. (Tr. 564, 569).

Reather than relying upon the records of clamant’'s treating physician in determining whether future
medicd trestment was necessary for her left shoulder injury, the Commissonerroneoudy choseto rely upon
the testimony of Dr. Poetz. Like Dr. Dusek, Dr. Poetz found that clamant had reached maximum medica
improvement as regards her |eft shoulder injury on March 3, 2000. (Tr. 206). Despitethisfact, Dr. Poetz
opined that clamant should receive physcd thergpy, anti-inflammeatory medications, and physician visitsto
treat her shoulder injury. (Tr. 177, 189-190, 213). Thesetreatment modditieswould, in Dr. Poetz' opinion,
improve claimant’s symptomatology. (Tr. 177, 189-190, 213).

However, Dr. Poetzfailed to offer any testimony as to how those treatmentswould serve to modify
clamant’s symptoms so asto cureor relieve her shoulder injury. RSMo. §287.140.1. The absence of such
tesimony is ggnificant, snce Dr. Dusek provided the same trestments to claimant in the past, with limited
success, particularly asregards her paincomplaints. Dr. Dusek obvioudy felt that such trestmentswould not
improve damant’ssymptoms. Had he thought otherwise, he would have recommended additional medica
care for clamant or smply continued to treat her for her Ieft shoulder condition.

Inthat thereis no evidence to show that the trestment modalities recommended by Dr. Poetzwould
be effective so as to “rdieve’ clamant’s shoulder condition and complaints, the Commisson erred in
awarding future medicd treatment. RSMo. §8287.140; Mathia, 929 SW.2d at 277. Themedicd trestment
recommended by Dr. Poetz was not reasonable or necessary to treat clamant’s work injury, as Section
287.140 requires. Modlin, 699 SW.2d at 7; Jonesv. Jefferson City School Dist., 801 S.W.2d 486,
490-491 (Mo.App.W.D.1990) (employer was not responsible to employee for chiropractic treatment she
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received after the employer referred her to a physician for trestment of her back injuries, given the lack of
any proof that continued therapy from the chiropractor was reasonable and necessary).

The medicd records of Dr. Dusek were dearly more probative on the issue of future medica
trestment thanthe tesimony of Dr. Poetz. Dr. Dusek was clamant’ s treating physcian. Thus, hewasinthe
best position to know what additiond treatment, if any, clamant required for her Ieft shoulder complaints.
That Dr. Dusek recommended no future medica trestment for daimant whenhe found her to be at maximum
medicd improvement on March 3, 2000, and was naot actively tregting clamant’ s left shoulder complaints
a thetimeof hearing demondrates that claimant did not require any additional medical trestment to cure or
relieve her left shoulder injury resulting fromthe 1997 accident. RSMo. 8287.140.1; Landers, 963 S.W.2d
at 283; Modlin, 699 SW.2d at 7. Since Dr. Poetz had not treated claimant for her shoulder injuries and
snce hefailed to offer any specific tesimony as to how the trestment modalities he suggested for clamant
would improve her symptoms where such moddities had failed to do so in the past, his testimony is
speculative in nature and less probative than that of Dr. Dusek.

In that the medical records of Dr. Dusek were more probeative on the issue of future medical
treatment, the Commission erred as amatter of law inignoring this competent, substantial and undisputed
evidence. Garibay v. Treas. of Mo., 930 S.W.2d 57, 61 (Mo.App.E.D.1996); Toole v. Bechtel, 291
S.W.2d 874, 880 (M0.1956). Redatedly, the Commission erred in accepting the testimony of Dr. Poetz,

snceitsacceptance of Dr. Poetz' tesimony was contrary to the overwheming weght of the evidence. Page

v. Green, 686 SW.2d 528, 529 (Mo.App.S.D.1985); Hall v. Wagner Division - McGraw Edison,
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755 SW.2d 594, 596 (Mo.App.E.D.1988). It necessarily follows that the Commission’s award of future

medica trestment for clamant’ s left shoulder injury resulting from the 1997 accident must be reversed.
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v

THECOMMISSION ERRED ASA MATTER OF LAW IN FINDING CLAIMANTTOBE
TEMPORARILY AND TOTALLY DISABLED FROM JULY 14, 1999 TO AUGUST 10,
1999 BECAUSE OF HER LEFT SHOULDER INJURY RESULTING FROM THE 1997
ACCIDENT AND IN AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY
BENEFITSFOR THISPERIOD FOR THE REASONSTHAT CLAIMANT'STREATING
PHYSICIAN DID NOT FIND HER TO BETEMPORARILY AND TOTALLY DISABLED
DURING THIS INTERVAL DUE TO HER LEFT SHOULDER INJURY, DR. POETZ’
OPINION ON TEMPORARY TOTAL DISABILITY WAS UNSUPPORTED BY THE
MEDICAL RECORDS AND PREMISED UPON AN ASSUMPTION AND THE
COMMISSION’SFINDING WASBASED UPON SPECULATION, CONJECTURE, AND
SURMISE.

Pursuant to the Act, compensation must be paid an injured employee during the continuance of
temporary totd disability, but not for more than 400 weeks. RSMo. 8287.170; Vinson v. Curators of
the University of Missouri, 822 SW.2d 504, 508 (Mo.App.E.D.1991). The burden of proving
entitlement to temporary tota disability benefits lieswith damant. Boylesv. USA Rebar Placement, 26
S.\W.3d 418, 424 (Mo.App.W.D.2000).

Within the context of temporary total disability benefits, “ total disability” istheinabilityto return
to any employment and not merdly the inability to return to the employment in which the employee was

engaged at the time of the accident. RSMo. §287.020.7; Boyles, 26 SW.3d at 424. *“ Any
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employment” means any reasonable or norma employment or occupation. Phelps v. Jeff Wolk
Construction, 803 S.W.2d 641, 645 (Mo.App.E.D.1991).

Temporary total disability awards are intended to be paid during the hedling period from a work
related injury. Phelps, 803 SW.2d a 646. The Act contemplates that temporary total disability
compensation is only to be pad prior to the time when the employee can return to work, her condition
gabilizes, or the condition has reached the point of maximum medicd progress. Phelps, 903 S.W.2d at
645; Boyles, 26 SW.3d at 424.

Inits Award on the 1997 Claim, the Commission found that claimant was entitled to an additiona
four weeks of temporary tota disability for her left shoulder injury and granted clamant $1,873.04 in
temporary total disability benefits. (L.F. 37-57). Since the parties stipulated that damant was temporarily
and totally disabled due to her shoulder conditionfor a short period following the accident and for the period
fromAugust 11, 1999 to March 3, 2000, the Commissionconcluded that the only time period indisputewas
between July 14, 1999 and August 10, 1999. (L.F. 37-57).

Asthe Commissonobserved, damant wasreferredto Dr. Dusek by Dr. Mammenon July 14, 1999,
but Dr. Dusek could not see claimant until August 11, 1999, due to hisschedule. (L.F. 37-57). It went on
o state:

“Dr. Poetz opined that Laura Landman was temporarily and totally disabled due to her

shoulder condition during thistime period. Thereis no evidence that there was any change

inher shoulder conditionbetweenthe referral on July 14th and the examinationby Dr. Dusek

on Augus 11th when it was stipulated that claimant could not work due to her shoulder.
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Regardiess of an inability towork due to her shoulder, claimant aso could not work due to

leg conditions during this same time period.”

(L.F. 37-57). The Commission determined that clamant was unable to work and was not a maximum
medical improvement as a result of her 1997 shoulder injury for the period between July 14, 1999 and
August 10, 1999. (L.F. 37-57).

In so holding, the Commission erred as a matter of law.® There was no sufficient, competent
evidence in the record to support an award of temporary tota disability benefits for damant’s 1997 left
shoulder injury. RSMo. 8287.495.1(4). True, Dr. Poetz testified that claimant wastemporarily and totaly
disabled due to her shoulder injury from July 14, 1999 through March 3, 2000. (Tr. 206). Dr. Poetz
purportedly relied upon the records of Dr. Dusek in rendering this opinion. Yet, Dr. Dusek’s records
nowhereindicatethat damant was temporarily and totaly disabled, dueto her shoulder injury, intheinterva
between July 14, 1999 to August 11, 1999. To the contrary, Dr. Dusek’ s records demonstrate that while

damant had been off work snce March of 1999, this was due to the leg condition from her 1999 work

° While the case was pending before the Court of Appeals, ICS paid claimant the temporary
tota disability awarded by the Commission. This payment, however, does not serve as awaiver of the
issue of the propriety of the temporary tota disability award on the 1997 Claim or as an admission of
ligbility on the employer’ s behdf for such benefits. Trammell v. S& K Industries, 784 S\W.2d
209, 212 (Mo.App.W.D.1989) (employer’s furnishing of medica treatment to claimant did not
congtitute an admisson that the condition for which treatment was provided resulted from a

compensable accident).
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injury. (Tr. 540). Consequently, the records of Dr. Dusek could not serve as the basis for Dr. Poetz
opinion regarding temporary tota disability. 1°

Setting aside Dr. Dusek’s records, it becomes clear that Dr. Poetz' opinion on temporary total
disability was premised solely upon an assumption. Namely, that dlamant was temporarily and totdly
disabled during the period fromduly 14, 1999 to August 10, 1999 because Dr. Dusek could not see daimant
during thisinterva. (Tr. 206).

Temporary totd disgbility isonly to be paid prior to the time when an employee can return to work.
Phelps, 903 S.W.2d a 645. That an employeeisunableto secureadoctor’ s gppointment does not compel
a finding that she is unable to work as aresult of the condition for which she is seeking medica treatment.
Y et, Dr. Poetz (and the Commission) took thislogical legp. In that Dr. Poetz' opinion was premised upon
an assumption unsupported by the medica evidence, it was without a substantial basis™ in fact. See,
Heisler v. Jetco Service, 849 SW.2d 91, 95 (Mo.App.E.D.1993) (factsuponwhichanexpert’ sopinion

is based must meet the legd requirements of substantiaity and probative force and must have a substantia

OSimilarly, Dr. Mammen's records do not contain any opinion to the effect that claimant was
temporarily and totaly disabled, due to her left shoulder injury, in theinterva between July 14, 1999

and August 10, 1999. (Tr. 425).

11 Dr. Poetz did not treat or evauate claimant during the period from July 14, 1999 to August
10, 1999. Thus, he had no persond knowledge that claimant was unable to return to any reasonable
employment due to her shoulder injury done during that period. For this additiona reason, Dr. PoetZ

opinion was without a subgtantid basisinfact. Harpv. 11l. Central R.R., 370 SW.2d 387, 391

(M0.1963).
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bass in the facts established). Dr. Poetz opinion was premised upon nothing more than speculation,
conjecture, and surmise. Consequently, Dr. Poetz' testimony does not constitute competent and substantia
evidence to support an award of temporary tota disability benefits. Missouri Pipeline Co. v. Wilmes,
898 S.W.2d 682, 687 (M0.App.E.D.1995) (expert’ sopinionmust befounded upon substantia informetion,
not mere speculation or conjecture and there must be arationa basis for that opinion).

The Commission’s Award suffers from the same defect. There is no competent or substantia
evidence demondrating that claimant was unable to return to any reasonable employment, due solely to her
left shoulder injury, inthe interva between July 14, 1999 and August 10, 1999 that could support the award
of temporary totd disability benefits. Neither Dr. Dusek nor Dr. Mammenmade afindingto thiseffect. (Tr.
425, 540). Dr. Poetz' opinion was based upon an assumption and a misreading of Dr. Dusek’ s records.
Given the nature of the evidence, it is clear that the Commission’s award of temporary total disability was
premised upon nothing more than pecul ation, conjecture, or surmise. Assuch, that award must be set aside.
Marcus v. Steel Constructors, 434 SW.2d 475, 481 (M0.1968) (in a workers compensation case,

no fact may be found nor award be based upon mere suspicion or conjecture).
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CONCLUSION

The Industrid Commission erred in finding that | CS acted unreasonably in defending the 1997 and
1999 Claims and in awarding costsonthe 1997 Clam. While the Commission properly ruled that claimant
could not recover attorney’ s fees under Section 287.560 as part of the “whole cost of the proceedings,” the
Eastern Didrict reversed this portion of the Commisson’s Awards. |CS submits that the Eastern Didtrict
erred in falling to follow Reese v. Coleman and in awarding attorney’s fees to damant. Employer
respectfully asks this Court to defer to the public policy codified in Section 287.560 and to rule that costs
recoverable thereunder do not include attorney’ s fees.

The Commission erred inawarding daimant future medica trestment and additional temporary tota
disability benefitsfor her shoulder condition on the 1997 Clam. Findly, the Commission erred inawarding
permanent tota disability againg the employer on the 1999 Clam. Employer ICS requests that the Court
reverse the Commission’s Awards on the 1997 and 1999 Claims in these respects.
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