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JURISDICTIONAL STATEMENT

This appeal is from a conviction for first degree statutory sodomy, 8566.062,
RSM o 2000, obtained in the Circuit Court of Jasper County, and for which appellant
was sentenced to fifteen years. The Missouri Court of Appeals, Southern District,

rever sed appellant’s conviction and sentence. Statev. Pond, No. SD25137 (Mo.App.S.D.,

June 27, 2003). It denied appellant’s motion for rehearing on July 30, 2003.



This appeal does not involve any of the categories reserved for the exclusive
appellate jurisdiction of the Supreme Court of Missouri. On September 30, 2003,
pursuant to Supreme Court Rules 30.27 and 83.04, this case was transferred to this
Court. Therefore, thisCourt now hasjurisdiction of thisappeal pursuant toArticleV,

810, Missouri Constitution (asamended 1982).



STATEMENT OF FACTS

Appellant, Casey Pond, was charged by information with fir st degree statutory
sodomy (LF 7). An amended information was subsequently filed, char ging appellant as
aprior offender in that on or about August 20, 1999, appellant pled guilty to the felony
of unlawful use of aweapon (LF 4, 9). On June 27, 2002, this case went to trial before
ajury in the Circuit Court of Jasper County, the Honorable William C. Crawford
presiding (LF 4). A mistrial was declared following voir dire and strikes for cause
becausethejury panel wasinsufficient for each sideto have six peremptory strikes (LF
5; Tr. 20). The case went to trial before a jury again on July 9, 2002, in the Circuit
Court of Jasper County, the Honorable William C. Crawford presiding (Tr. 21).

Appellant does not challenge the sufficiency of the evidence to support his
conviction. Viewed in the light most favor able to the verdict, the evidence adduced at
trial showed the following:

On May 25, 2000, 10-year -old Alyssa Stewart went to visit her Aunt Kathy and
Uncle William Rigney who lived in atrailer in Jasper County (Tr. 199, 200-201, 229,
247). Alyssa was very close to the Rigneys daughter, Namieka (Tr. 201, 246). That
night, Alyssa’sgrandpar ents, Willard and Judy Pond, arrived sometime between 8 and
9 p.m. along with Alyssa’s 20-year -old uncle, appellant, and her aunt, Karren Kessinger
(Tr. 201, 230, 247). Appellant wasKathy Rigney’sbrother (Tr. 229). Appellant came
because he had a court appearance on May 26 (Tr. 246-247, 388).

The adults stayed up to talk while Alyssa and Namieka made a pallet on the floor
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in theliving room and went to sleep (Tr. 204, 247-248). Appellant was sleeping on the
couch and Alyssa’s Aunt Karren wasasleep in theroom aswell (Tr. 204-205, 248, 254).
Alyssa awoke in the middle of the night and found appellant beside her (Tr. 207).
Appellant waspressing Alyssa’s" private area" between her legswith hisfingers(Tr.
207). Hishandswereunder her clothesand hisfingerswereinside her body and it hurt
(Tr. 207). Appelant’sfingerswerein her vagina (Tr. 210). Alyssa said nothing but
prayed silently that appellant would stop (Tr. 208). Appellant stopped and then grabbed
her hand and tried to put it inside his boxer shorts (Tr. 209). Alyssa made a fist and
pulled her hand away (Tr. 209). Alyssa went into the bathroom to get away from
appellant (Tr. 209). Eventually, Alyssa came back out into theliving room, but she lay
down so that Namieka was between her and appellant (Tr. 210).

Thenext morning, Alyssa told Namieka what happened (Tr. 211, 250). Alyssa's
hands wer e shaking and her eyeswerebig (Tr. 249). That same morning, appellant put
hisarm around Alyssa and pulled her close and told Kathy Rigney, " Alyssa said that she
loved me last night." (Tr. 212). Later that day, after appellant’s court appearance,
appellant had an argument with his par ents because he wanted to leaveimmediately and
they wanted to stay an extraday (Tr. 235). It wasunusual for appellant to want to leave
so quickly (Tr. 235).

On July 4 of that year, Alyssa told her Aunt Kelly what happened but she did
nothing about it (Tr. 211). Therefore Alyssadid not tell her parents(Tr. 211).

Alyssa and her family moved to Webb City. Alyssawrotea letter to afriend who

~



lived in Carthage (Tr. 214). Alyssa alsotold another school friend, Brittany Frazier,
about what had happened (Tr. 214). In December, 2001, Alyssa’s father, Ofc. Brady
Stewart of the Carthage Police Department, was going through his daughter’s
overloaded school backpack to remove someitemswhen hediscovered anote(Tr. 188).
The note indicated that a relative had " hurt" her (Tr. 188). Stewart and his wife
guestioned their daughter, who told them that appellant had touched her vagina and had
hurt her (Tr. 188). Their daughter indicated that this had occurred the last time
appellant had visited, which wasMay 26 (Tr. 192). Sheremembered that date because
appellant had to betherefor acourt appearance (Tr. 192-193).

Stewart told hissister-in-law, Kathy Rigney (Tr. 233). Mrs. Rigney asked her
daughter Namieka about it and Namieka confirmed that Alyssa had told her that
something had happened between her and appellant (Tr. 233).

After discussing the matter with his wife, Stewart decided to talk to an
investigator in the Joplin Police Department (Tr. 189). Stewart spokewith Det. Darren
Gallup, the child abuse investigator with the Joplin Police Department (Tr. 259).
Gallup set up an interview of Alyssa at the Children’s Center (Tr. 263).

In appellant’s case-in-chief, hisfamily member stestified that they did not arrive
at William and Kathy Rigney’sresidence until 5:00 a.m. on May 26 (Tr. 281, 323, 353)
and that thevictim, Alyssa, was not there when they arrived and only came by for afew
minutes just before the Ponds left to go to court with appellant (Tr. 289, 326, 329,

359-360).



Appellant also testified in hisdefense and denied ever touching Alyssa except to
hug her good-bye (Tr. 392).

The state presented rebuttal evidence. Clint Pullin, an investigator for Hood
County, Texas, was asked by the Joplin policeto talk to appellant, who wasin Pullin’s
jurisdiction (Tr. 405-407). Pullin took a statement from appellant, who said that Alyssa
and Namieka wer e asleep on theliving room floor when appellant and his parentsand
sister arrived at 6 a.m. (Tr. 409).

At the close of evidence, instructions, and argument by counsel, the jury found
appellant guilty of first degree statutory sodomy (LF 5, 34; Tr. 470). Having found
appellant to be a prior offender (LF 4, 14; Tr. 20, 22), the trial court sentenced

appellant tofifteen years(LF 5, 38-39; Tr. 493).



ARGUMENT

l.

THE TRIAL COURT DID NOT PLAINLY ERR IN FINDING APPELLANT TO
BE A PRIOR OFFENDER AND REMOVING SENTENCING FROM THE JURY
BECAUSE THE STATE PROVED APPELLANT TO BE A PRIOR OFFENDER IN THAT
APPELLANT WAS ADJUDICATED GUILTY OF UNLAWFUL USE OF A WEAPON
PRIOR TO THE DATE ON WHICH HE COMMITTED THE STATUTORY SODOMY
FORWHICH HE WASTRIED AND CONVICTED IN THE PRESENT CASE.

Appellant contendsthat thetrial court plainly erred in finding him to bea prior
offender because appellant believesthat even though he pled guilty to unlawful use of
aweapon prior to committing the sodomy for which hewastried in the present case,
he was not sentenced for his prior crime until the day after he had committed the
sodomy act for which hewastried in the present case.

A. Standard of review.

"The'plain error' ruleisto be used sparingly and may not beused to justify a
review of every point that hasnot been otherwise preserved for appellatereview." State
v. Roberts, 948 SW.2d 577, 592 (Mo.banc 1997), cert. denied, 118 S.Ct. 711 (1998).
Appellant must demonstrate that manifest injustice or a miscarriage of justice will
occur if the error isnot corrected. Id. "'[U]nless a claim of plain error facially
establishes substantial groundsfor believing that ‘manifest injustice or miscarriage of

justice hasresulted," this Court will decline to exerciseits discretion to review for
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plain error under Rule30.20." 1d., citing State v. Brown, 902 SW.2d 278, 284 (M o.banc
1995), cert. denied, 516 U.S. 1031 (1995).

" Relief under theplain error standard isgranted only when an alleged error so
substantially affects a defendant's rights that a manifest injustice or miscarriage of
justiceinexorably resultsif left uncorrected. Appellate courtsusetheplainerror rule
gparingly and limit its application to those cases where there is a strong, clear
demonstration of manifest injustice or miscarriage of justice. The determination of
whether plain error exists must be based on a consideration of the facts and
circumstances of each case. A defendant bearsthe burden of demonstrating manifest
injustice or miscarriage of justice." Statev. Varvera, 897 SW.2d 198, 201 (Mo.App.,
S.D. 1995) (citations omitted).

B. Facts.

On August 20, 1999, appellant appeared in the Jasper County Circuit Court and
entered a plea of guilty to unlawful use of aweapon (St.Exh. 2). Thecourt found hisplea
to have been made voluntarily and with full under standing of the consequences of his
plea and with his understanding of his right to a jury trial and all other rights
appurtenant thereto (St.Exh. 2). Thetrial court also found afactual basisfor appellant’s
plea (St.Exh. 2). Thetrial court " [t]herefore acceptsthe plea of guilty to the char ge of
unlawful use of aweapon, aD felony." (St.Exh. 2).

The trial court went on to note that appellant requested a presentence

investigation and ordered the Board of Probation and Parole to conduct one on
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appellant’ sbehalf (St.Exh. 2). Sentencingwasdeferred and thetrial court deferred its
decision as to whether to accept or reject the plea agreement (St. Exh. 2). More
precisely, thetrial court deferred its decision asto whether it would follow the plea
agreement or not in sentencing appellant.

The night before appellant appear ed in court to be sentenced on the unlawful use
of aweapon char ge, he sodomized hisniece. Thenext morning, May 26, 2000, appellant
appear ed in the Jasper County Circuit Court wherehereceived a sentence of two years
on the unlawful use of aweapon charge (St.Exh. 1, 2). Thecourt suspended execution of
the sentence and placed appellant on five years probation (St.Exh.1, 2).

Appellant was subsequently charged in the present case with the statutory
sodomy of hisniece (LF 7). Prior to trial, the state filed an amended information
charging appellant asa prior offender in that on or about August 20, 1999, appellant
pled guilty to thefelony of unlawful use of a weapon (Tr. 13; LF 4,9). Defense counsel
objected, noting that while appellant entered a plea of guilty on or about August 20,
1999, thetrial court purportedly deferred accepting the guilty plea until May 26, 2000,
and so there was no final conviction until May 26, 2000 (Tr. 14). The trial court
overruled appellant’sobjection (Tr. 14-15).

As proof of appellant’sprior offender status, the state offered two exhibits (Tr.
16). Thefirst wasa certified copy of the sentence and judgment which reflected that
appellant was charged with one count of unlawful use of a weapon for a crime that
occurred on July 14, 1999, and that appellant was for mally sentenced therefor on May
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26, 2000 (Tr. 16). Thestatethen offered a certified copy of the docket sheet in the case,
which reflectsthat on August 20, 1999, appellant pled guilty to unlawful use of aweapon
and that the court accepted appellant’splea (Tr. 17).

Thetrial court again consider ed appellant’ s objectionsand overruled them (Tr.
19). Thetrial court found appellant to beaprior offender, holding specifically that the
trial court had accepted appellant’s plea and found him guilty on August 20, 1999 (Tr.
19).

C. Thetrial court did not plainly err in finding appellant to be a prior offender.

A personisaprior offender if he haspleaded guilty to or been found guilty of one
felony. 8558.016.2, RSM o0 2000. " The pleasor findings of guilty shall beprior to the
date of commission of the present offense.” 8§558.016.6, RSM o 2000.

In the present case, appellant pled guilty to unlawful use of a weapon on August
20,1999 (St. Exh. 2). Thetrial court accepted appellant’sguilty pleato that charge on
August 20, 1999 (St. Exh. 2). He committed the present offense sometime during the
night or early morning hoursof May 25-May 26, 2000. Under the plain language of the
statute, appellant’s plea and/or finding of guilt was prior to the date of the commission
of the present offense. Thetrial court did not plainly err in finding him to beaprior
offender.

Appellant restshisentire argument on thefact that he was not sentenced for the
prior offense until May 26, 2000, after he had committed the present offense. Thereis

nothing whatsoever in the statutory language that saysthat the date of sentencingisin
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any way relevant to determining whether someoneisaprior offender or not.

Appéllant argues that under Supreme Court Rule 24.02, the trial court could
have rejected hisplea at any time prior to sentencing and therefor e the plea was not
final (App.Br. 22). Theproblem with appellant’sargument isthat it ignoresthe plain
language of the statute regarding what isa prior offender. The plain language of the
statute requires that the plea or finding of guilt be prior to the offense. The statute
makes no reference to sentencing. "Where the language of a statute is plain and
unambiguous, thereisno room for construction and the statute will be given effect as
written." Statev. Patterson, 729 SW.2d 226, 227 (Mo.App.S.D. 1987).

Appellant assertsthat the pleawasnot " final," though, because the court could
haveregjected it. Section 558.016, however, makesno referenceto thefinality of aplea
or finding of guilt. Moreover, it isnot necessary for a defendant to be sentenced in
order for an adjudication to be used to determine prior and persistent offender status.
For example, a defendant may receive a suspended imposition of sentence and havethat
adjudication treated as a conviction for certain purposes, including deter mination of
prior and persistent offender status, despite the fact that he had not been sentenced and
thushad not received afinal judgment. See, e.g., Statev. Larson, 79 SW.3d 891, 894 n.
9 (Mo.banc 2002) (listing collateral consequences of suspended imposition of sentence);
Statev. Talkington, 25 SW.3d 657, 658 (Mo.App.S.D. 2000).

Appellant relies on the notation on the docket sheet which statesthat thetrial

court deferred acceptance of the plea agreement until the sentencing date and contends
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that thismeansthat appellant’s guilty plea had not been made or accepted. Appellant
ignores the notation on the same docket sheet which states that the trial court
" [t]herefor e accepts the plea of guilty to the charge of unlawful use of a weapon, aD
felony." (St.Exh. 2).

Appellant equates accepting the plea with accepting the " plea agreement” but
these are not the same thing. A plea is made and accepted when the trial court
determinesthat the defendant under stood all of hisrightsand the chargesagainst him
and that therewasafactual basisfor theplea. Supreme Court Rule 24.02(c). Accepting
a "plea agreement” is merely a reference as to whether or not the trial court will
sentence the defendant pursuant to the terms of the plea agreement. Supreme Court
Rule 24.02(d)(3). Thefact that the court may determineit does not wish to follow the
sentencing ter ms of a plea agreement does not mean that a defendant hasnot pled guilty.
Asapractical matter, under Rule 24.02(d)(4)), if acourt rgjectsthe plea agreement, it
mer ely informsthe defendant that it will not follow the plea agreement, and givesthe
defendant the opportunity to withdraw his plea, which by necessity had to already have
been made, elsetherewould be nothing to withdraw.

Appellant argues, however, that the plea must be " unconditionally accepted" and
thisdoes not occur if the plea agreement hasnot been accepted because appellant could
withdraw hisplea. Whether or not appellant hasthe opportunity to withdraw hisplea
or not isirrelevant because a guilty plea still countsasa prior conviction for pur poses
of proving someone to be prior offender even if that plea can be withdrawn. For
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example, Supreme Court Rule 29.07(d) statesthat a defendant may make a motion to
withdraw hisguilty plea before sentenceisimposed or when imposition of sentenceis
suspended. Under appellant’s argument, then, if a defendant received a suspended
imposition of sentence, this could not count as a conviction for purposes of later

proving the defendant a prior offender because a defendant can alwaysfile a motion to
withdraw hispleaif hereceivesa suspended imposition of sentence. However, caselaw
is clear that a suspended imposition of sentence does count as a prior conviction for

pur poses of proving someoneto be a prior offender. See, e.g., State v. Larson, supra;

Statev. Talkington, supra.

It istruethat if thetrial court decidesnot to be bound by the terms of the plea
agreement, under most cir cumstancesthe defendant would be allowed the opportunity
towithdraw hisplea. If indeed a plea were withdrawn or vacated or set aside, it then
could no longer be used to prove someoneasaprior offender because the plea would no
longer exist. But aslong asa plea of guilt has been made and has been accepted by the
trial court, under the plain language of 8558.016 it can be used to prove someoneto be
aprior offender. Thereisno authority to the contrary.

The bottom lineisthat 8558.016.2 statesthat a prior offender is" one who has
pleaded guilty to or has been found guilty of onefelony.” The statute doesnot usethe
words" conviction" or " final adjudication" and saysnothing about whether or not the
defendant has been sentenced or whether or not he may still withdraw the plea or

whether or not he may otherwise collaterally attack hisguilty plea. Thefact that, asin
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thiscase, thetrial court deferred acceptance of the plea agreement so asto allow for a
presentence investigation does not in any way mean that the defendant has not already
pled guilty. Indeed, therecord in this case affirmatively showsthat thetrial court had
accepted appellant’s guilty plea. Thisoccurred prior to the offensein this case, and
thus, appellant was properly determined to be a prior offender, and sentencing was
properly done by thetrial court, not thejury.

In sum, under the plain and ordinary meaning and construction of 8558.016,
appellant’s plea of guilt or finding of guilt occurred prior to the commission of the
present offense. Thetrial court thereforedid not plainly err in relying on that prior
plea of guilt to find that appellant was a prior offender. Appellant’s claim is thus
without merit and should be denied.

D. If appellant were not prior offender, proper remedy is to remand for trial on
sentencing only.

Should this Court agree, however, with the Court of Appeals, Southern District,
and hold that appellant was not properly proven to be a prior offender, the proper
remedy would not be a new trial on all issues, as the Court of Appeals, Southern
District, determined, but rather a new trial solely on theissue of sentencing.

1. Facts.

Appellant was convicted for one count of first degree statutory sodomy and
sentenced asa prior offender. The Court of Appeals, Southern District, found that the
trial court erred in finding appellant to be a prior offender and remanded the case for
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anew trial on all issuesin itsopinion filed on June 27, 2003. Statev. Pond, No. 25137
(Mo.App.S.D. June 27, 2003). The Court did not addressthe merits of any guilt-phase
ISsues.

On that samedate, June 27, 2003, the Gover nor signed Senate Bill No. 5, which
immediately went into effect pursuant to an emergency clause. Senate Bill No. 5, in
pertinent part, amended 8557.036, RSM o, changing trial procedure sothat " Wherean
offenseissubmitted tothejury, thetrial shall proceed in two stages. At thefirst stage,
thejury shall decide only whether the defendant is guilty or not guilty of any submitted
offense. Theissue of punishment shall not be submitted tothejury at thefirst stage.”
Rather, if adefendant isfound guilty at thefirst stage, the second stage of thetrial shall
proceed, at which theissue" shall be the punishment to be assessed and declared.” The
state and defendant will be able to present evidence supporting or mitigating
punishment and arguetheissue of punishment tothejury.

2. Analysis.

In light of 8557.036, which now providesfor abifurcated trial processin which,
after guilt has been determined, a second trial proceeding presenting the issue of
sentencing to the jury would be held, the proper remedy when reversing solely on a
sentencingissueistoremand for retrial only on theissue of sentencing.

On June 27, 2003, the same date that the Court of Appeals handed down its
opinion in thismatter, Governor Holden signed Senate Bill No. 5, which immediately
went into effect pursuant to an emergency clause. Asdiscussed above, Senate Bill No.
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5, in pertinent part, amended § 557.036 to provide for a bifurcated trial proceeding,
wherein guilt would be determined in thefirst trial stage and then punishment would
be determined in a second trial proceeding wherein both the state and the defendant
would be ableto offer evidence and arguein support of or mitigation of punishment.
While appellant’s initial trial preceded institution of the bifurcated trial
procedure under 8557.036, the new procedure is applicable to appellant’s trial on
remand astheamendment dealswith procedural matters. See, e.g. Statev. Kelley, 953
SW.2d 73, 78-79 (Mo.App.S.D. 1997); State v. Wings, 867 SW.2d 607 (Mo.App.E.D.
1993). Although prior caselaw held that a defendant is entitled to a new trial on all
issueswheretheevidenceisinsufficient to support afinding of prior offender, see, e.g.,
Statev. McFall, 866 S.W.2d 915 (M o.App.S.D. 1993), these cases wer e all decided prior
to imposition of the new two-stage trial procedure. Therefore, the holdings of these
casesarenolonger apposite, and under current procedural law, wheretheerror isonly
in referenceto sentencing, it isnecessary only to remand for a new sentencingtrial.
Appellant contends that 81.160 prohibits the application of the amended
8557.036 to appellant’s case. To the contrary, while 81.160 does provide that no
prosecution commenced previous to or at the time of a statutory amended shall be
affected by theamendment, it createsan exception for changesin procedural law, noting
" That all such proceedings shall be conducted according to existing procedural laws."
Thus, § 557.036, asamended by Senate Bill 5, isapplicableto appellant’ s case because

it isa changein procedural law.
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Appellant observesthat prior to Senate Bill 5, the samejury would decide guilt
or innocence and punishment, and that if therewerean error in that a defendant was
improperly found to bea prior offender, the case would beremanded for anew trial on
all issues (App.Br. 32-33). Appellant asserts that the same should happen after the
passage of Senate Bill 5 because all the changes in 8557.036 do is change when
additional punishment evidence is presented to the jury (App.Br. 33). However, asa
matter of judicial economy, it makesno senseto remand for an entirenew trial on all
issues when it is procedurally possible to have a retrial solely on the issue of
sentencing.

E. Conclusion.

In sum, the trial court did not err in allowing appellant to be sentenced as a
prior offender because appellant was properly found to be a prior offender in that he
pled guilty prior to committing the crime at issuein the present case. If appellant was
not properly found to bea prior offender, then the proper remedy would beto remand

for anew sentencingtrial only.
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.

THE TRIAL COURT DID NOT ERR IN REFUSING TO SUBMIT INSTRUCTION
"A", OFFERED BY APPELLANT SUBMITTING THE LESSER INCLUDED OFFENSE
OF CHILD MOLESTATION IN THE FIRST DEGREE BECAUSE APPELLANT WAS
NOT ENTITLED TO THE INSTRUCTION IN THAT THERE WASNO EVIDENCE THAT
PROVIDED A BASISTO ACQUIT APPELLANT OF THE GREATER OFFENSE OF
STATUTORY SODOMY.

Appellant contendsthat thetrial court erred in refusing to submit instruction
"A," which would haveinstructed thejury on thelesser included offense of first degree
child molestation. Appellant believes hewasentitled to thisinstruction becausethere
was allegedly evidence which would allow thejury to acquit him of statutory sodomy
and convict him of child molestation in that there was evidence which allegedly
suggested that appellant did not penetrate thevictim’svagina.

A defendant isentitled to an instruction on alesser included offenseonly if there
isan evidentiary basisfor both acquittal for the greater offense and conviction for the
lesser offense. Statev. Smith, 966 SW.2d 1,5 (Mo.App.W.D. 1997). A defendant isnot
entitled to a lesser included offense instruction merely because the jury might
disbelieve some of the state’ sevidence or declineto draw some or all of the permissible
inferences. State v. McNaughton, 924 SW.2d 517, 527 (Mo.App.W.D. 1996); State v.
Garrison 975 SW.2d 460, 461-62 (Mo.App.S.D. 1998); Statev. Mouse, 989 SW.2d 185,

192 (Mo.App.S.D. 1999); Statev. Hampton, 50 SW.3d 298, 302 (M 0.App.S.D. 2001).
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In the present case, in order to find appellant guilty of statutory sodomy in the
first degree, the jury had to find that appellant inserted his finger into the victim’s
vagina, that such conduct constituted deviate sexual inter cour se—a sexual act involving
the penetration, however slight, of the female sex organ by a finger for the purpose of
arousing or gratifying the sexual desire of any person —and that the victim waslessthan
twelveyearsold at thetime. (LF 27).

In order to get an instruction for child molestation, the evidence had to
demonstratethat one of the above elementsdid not exist and that all of thefollowing did
exist: that appellant touched the genitals of thevictim for the purpose of arousing his
own sexual desire, and that the victim waslessthan twelveyearsold (LF 32).

In the present case, appellant was not entitled to an instruction on the lesser
included offense of child molestation because therewas not an evidentiary basisfor an
acquittal of the greater offense.

The evidence at trial demonstrated that appellant penetrated the victim. The
victim testified at trial that appellant " was pressing in my private ar ea between my legs
with his fingers' under her clothes (Tr. 207). When asked for more details, she
explained, "His fingers were in my body and it hurt." (Tr. 207). She testified that
appellant had hisfingers™in [her] vagina." (Tr. 210).

Appellant, however, points to the following testimony as support for an
instruction on child molestation:

Testimony of victim’sfather:
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Q. Did you or your wifethen question your daughter?
A. Yes sir. Wedid.

And who did sheindicate hurt her?

Casey Pond.

Did shetell you what he had doneto her?

> 0 » 0O

Initially, shejust said that he had touched her private area, vagina area, and
then stated that he hurt her.
(Tr. 188).
Cross-examination of the victim:
Q. Allright. And you told your mother that Casey touched you?
A. Yes, sir.
You didn’t tell your mother that he penetrated you, did you?
At thetime, no.
. 'You didn’t tell your father that either, did you?
No, sir.

You testified at an earlier hearing back on February of thisyear?

> 0 » 0 » O

Yes, Sr.

Q. And | believeat that earlier hearing do you recall testifying that Casey pushed
on your private area?

A. Yes, sir.

Q. But you didn’t say that he penetrated your private area, did you?
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A. It hurt, sir. | don’t remember what exactly | said.
(Tr. 224).
Testimony of victim’s 10-year -old cousin:
Q. Did [victim] tell you something that happened?
A. Yes.
Q. What did shetell you?
A. Shetold methat her Uncle Casey wastouching her at a bad spot and hetried
to stick her hand down his pants.
Q. Hetried to stick her hand down his pants?
Yes.
And did she- did she show what the bad - in the bad spot what that meant?
Yes.
What part of her did she mean?
It wasthe bottom area of her.
On thefront?

Yes.

c » O » O » O »

Thegirl’sprivate parts?

>

Yes.
(Tr. 250).
According to appellant, this testimony demonstrated that appellant did not

penetrate the victim. However, none of the evidence cited by appellant negates or
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contradictstestimony that appellant penetrated thevictim’svagina. Thevictim told her
parentsthat appellant had touched her vaginal area and hurt her; thisisconsistent with
penetration. Whilethevictim testified on cr oss-examination that she had not told her
parents she was penetrated, she never at any time or in any statement deny that she had
been penetrated. Thefact that thethen 10-year-old victim may have said to her parents
or to her 8-year-old cousin, " Hetouched me" instead of the more detailed statement,
"he penetrated me," doesnot support an acquittal for first degree statutory sodomy.
Obvioudly, if appellant penetrated her, he also touched her. The evidence, thus, doesnot
support an acquittal of the greater defense.

In State v. Brown, 58 S.\W.3d 649, 655-656 (Mo.App.S.D. 2001), the defendant
argued that thetrial court erred in refusing to givean instruction on fir st degree child
molestation as a lesser-included offense of statutory sodomy. The Court of Appeals,
after reviewing the elements of the crime and the evidence in the case, noted that the
evidence would have permitted charging the defendant with and finding her guilty of
both statutory sodomy and child molestation. 1d. However, the Court of Appealsfound
"no basis. .. for acquitting defendant of statutory sodomy in the first degree and
convicting her of child molestation in the first degree. There was no basis for an
acquittal for the greater offense but a conviction for thelesser." Id.at 656. Whilethe
evidence would have supported a conviction for either crime, it did not support an
acquittal of the greater and thus, the trial court did not err in refusing to give an

instruction on thelesser included offense.
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Similarly in the present case, while the evidence might have supported a
conviction for either thegreater or thelesser crime, therewasno evidenceto support
an acquittal of thegreater. Thusthetrial court did not err.

Thiscaseisnot like those in which an instruction on a lesser-included offense
was called for. In Statev. Robinson, 26 S.W.3d 414, 417-418 (Mo.App.E.D. 2000). the
Court of Appeals, Eastern District, remanded because of the failure to give an
instruction on the lesser-included of child molestation, but in that case, there was
affirmative evidence that there was no penetration, in that a doctor testified for the
defendant that there were no physical signs of digital penetration.

Again, in Statev. Barnard, 972 SW.2d 462, 466 (Mo.App.W.D. 1998), there was
affirmative evidence of no penetration, in that the defendant admitted touching the
victim but denied penetration, while the victim testified that there was penetration.
Since there was evidence to actually acquit of the greater offense, in that there was
affirmative evidencethat therewas, in fact, no penetration, theinstruction for the lesser
included offense was called for.

No such evidence exists in this case. There is no evidence that there was no
penetration. Theevidence appellant citestoisconsistent with and does not contradict
the existence of penetration. Appellant thuswas not entitled to an instruction on the

lesser included offense. State v. Brown, supra. His claim is thus without merit and

should be denied.
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1.

THE TRIAL COURT DID NOT PLAINLY ERR IN OVERRULING APPELLANT’S
OBJECTION AND ALLOWING THE STATE TO ASK DETECTIVE GALLUP ON
REDIRECT WHETHER HE HAD SEEN ANY INDICATIONS THAT THE CHILD
VICTIM HAD REASON TO FABRICATE BECAUSE APPELLANT OPENED THE
DOOR TO THIS ISSUE DURING CROSS-EXAMINATION IN THAT APPELLANT
CHALLENGED THE THOROUGHNESSOF THE DETECTIVE'SINVESTIGATION AS
TO THE CREDIBILITY OF THE VICTIM'SCLAIM AND ELICITED TESTIMONY TO
UGGEST THAT DET. GALLUP HAD FAILED TO DETERMINE, VIA INVESTIGATIVE
TECHNIQUES WHETHER THE VICTIM HAD REASON TO FABRICATE

Appellant contendsthat thetrial court plainly erred in overruling his objection
to Detective Gallup’stestimony that he was not awar e of any reasonsthe victim would
have been subject to a suggestiveresponse and that he was not awar e of any infor mation
that would indicatethat there had been fabrication in the case (App.Br. 34). Appellant
assertsthat Gallup’stestimony was an imper missible opinion asto the credibility of
his sour ces of information, invaded the province of the jury, and improperly vouched for
thevictim’scredibility.

A. Facts.

Detective Darren Gallup testified that Brady Stewart informed him of

allegations of sex abuseinvolving Stewart’ sdaughter (Tr. 259). Gallup, a Joplin police

detective, determined that theincident did not occur within the Joplin city limitsand
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informed the prosecutor’s office (Tr. 260). Gallup assisted in the investigation,
however (Tr. 260). He spokewith Mr. and Mrs. Stewart and a couple of witnesses(Tr.
260). He spoke briefly with the victim, Alyssa, but did not interview her (Tr. 260).
Gallup, who had investigated over 500 child abuse investigations, testified that in his
experience, it wasnot unusual for aten year old girl not to tell her parentsthat she had
been sexually molested (Tr. 261). Gallup said thefact that a child doesnot immediately
tell an adult does not mean that theincident did not occur (Tr. 261-262).
Defense counsel then engaged in a cross-examination to suggest that Det. Gallup
did nothing to determine whether Alyssawastelling thetruth or not:
Q. Now, in carrying out these investigations you're a police
officer, right?
A. Yes.
Q. Your effortisintryingto build a casethat you can present tothe
prosecutor’soffice, isthat right?
A. Tofind thefact to present thetruth, yes.
Q. And it’simportant that you find thetruth, isthat correct?
A. Yes.
Q. And haveyou found that there aretimeswhen children who are
eight or ten year s of age havetroubledistinguishing thetruth from alie?
A. | don’t know about distinguishing thetruth from alie. | mean

that’s a case-by-case basis.
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Q. Isn't it part of your interview techniquesthat early on in the
interview you establish whether or not they understand the difference
between atruth and alie?

A. Yes.

*x o

Q. My question is, officer, don’t you need to deter mine whether or
not they know the difference between thetruth and alie?

A. Yes.

Q. Okay. And it's important because young children can
sometimes make up stories?

A. Sure.

Q. Young children are susceptible to suggestion?

A. Yes.

Q. That perhapsin certain circumstances where the children -
maybe ther e’ sproblemswithin the home, that ther e smaybe an ongoing
divorceor custody issueand therearetimeswhen these children arebeing
pushed and pulled in opposite directions?

A. Uh, when you're working on these cases you try to look for
everything that might be going on in a home and so on and so forth. The
suggestibility could come from that or a number of different things.

Q. Asa matter of fact even the - even an interviewer had to be
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careful in dealing with young children that their questions aren’t
suggestive or leading or you know helping the child to build on thisstory,
isn’t that right?

A. Whichiswhat - yes. That’swhy we go through alot of training.

Q. Allright. And that isbecauseyou want to sort out whether the
child isbeing truthful or if there s something else going on in thechild’s
lifethat iscausing them to fabricatetheir story?

A. Youtrytodetermineif achild isbeingtruthful, yes.

Q. Okay. Did you - you did not conduct an interview of Namieka,
the eight-year -old cousin, of Alyssa?

A. No.

Q. Youdidn't conduct an interview of Alyssa, her self?

A. | didn’t conduct it, no.

Q. And so you did not use your techniques, your interview
techniques, to try and discern if they were being truthful or if therewere
other issuespresent in their lives?

A. 1 didn’t conduct an interview.

Q. Okay.

(Tr. 264-267).
On redirect, the following exchange then took place:

Q. Detective, did you review any of the investigative reportsthat
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wer e prepared by the Jasper County Division of Family Services?

A. Yes.

Q. Did you see anything in those reports in the way the
investigation was—

BY MR. TOLEN [defense counsel]: Your Honor, I’'m going
to object to the hearsay —

BY THE COURT: | haven’t heard the question yet. Finish
the question.

Q. (By Mr. Podleski) Did you see anything in those reports that
would indicate fabrication in this case?

BY MR. TOLEN: | object to the hearsay nature of the
question and the inferential hearsay that —
BY THE COURT: Objection sustained.

Q. (By Mr. Podleski) Mr. Tolen, asked you about divorce and
reasonsfor suggestiveness. Areyou awar e of any reasonsthat this child
would have been subject to a suggestive response in making the statements
that she did?

A. No.

Q. Were you aware of any information from any source of any
evidence that would indicate that there sfabrication in this case?

BY MR. TOLEN:
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Objection, Your Honor. Again, it’scalling for hearsay.
BY THE COURT:
Overruled. Hecan answer that.
A. (By the Witness) No.
(Tr. 267-268).
B. Standard of review.

Appellant’s objection at trial was on the grounds of hearsay, but his claim of
error on appeal isnot that the question called for hearsay, but rather that it called for
an impermissible opinion, vouched for the testimony of the victim, and invaded the
province of the jury. Because appellant’ s theory on appeal is different from the
objection heasserted at trial, he hasfailed to preservefor appellatereview hisclaim.
State v. McKibben, 998 SW.2d 55, 60 (Mo.App.W.D. 1999). "When a matter is not
preserved for appeal, reversal is appropriate only if the appellate court finds plain
error.” 1d. Appellant acknowledges that heis only entitled, at most, to plain error
review (App.Br. 36).

"The'plain error' ruleisto be used sparingly and may not beused tojustify a
review of every point that has not been otherwise preserved for appellatereview.” State
v. Roberts, 948 SW.2d 577, 592 (Mo.banc 1997), cert. denied, 118 S.Ct. 711 (1998).
Appellant must demonstrate that manifest injustice or a miscarriage of justice will

occur if theerror isnot corrected. 1d. "'[U]nless a claim of plain error facially
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establishes substantial groundsfor believing that ‘manifest injustice or miscarriage of
justice hasresulted," this Court will decline to exerciseits discretion to review for
plain error under Rule30.20." 1d., citing State v. Brown, 902 SW.2d 278, 284 (M o.banc
1995), cert. denied , 516 U.S. 1031 (1995).

" Relief under theplain error standard isgranted only when an alleged error so
substantially affects a defendant's rights that a manifest injustice or miscarriage of
justiceinexorably resultsif left uncorrected. Appellate courtsusetheplainerror rule
gparingly and limit its application to those cases where there is a strong, clear
demonstration of manifest injustice or miscarriage of justice. The determination of
whether plain error exists must be based on a consideration of the facts and
circumstances of each case. A defendant bearsthe burden of demonstrating manifest
injustice or miscarriage of justice.” Statev. Varvera, 897 SW.2d 198, 201 (Mo.App. S.D.
1995) (citations omitted).

C. Trial court did not plainly err because appellant opened the door to theissue.

Thetrial court did not plainly err in overruling appellant’s objection to Det.
Gallup’stestimony. Appellant, through his cross-examination of Gallup, attacked the
thoroughness of Det. Gallup’sinvestigation asto the credibility of thevictim’sclaims
and opened the door to theissue of whether Det. Galllup was awar e of any information
that would indicate that the victim might have had a reason to fabricate. Because
appellant opened the door, the state, on redirect, was entitled to refute theinferences

raised by the defense’s cross-examination, even if the evidence was otherwise
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inadmissible.

On cross-examination, as set out above, defense counsel repeatedly asked Det.
Gallup about investigative techniques, trying to find out what thetruth was, indicators
that a child might havereason to fabricate, whether young children are susceptibleto
suggestion, factors that might indicate possible suggestion made to the child, and
whether Det. Gallup himself used any techniquesto try to determine whether or not the
victim and her cousin were being truthful or not asto their allegations.

"It iswell established that on redirect examination, it is proper to examine a
witness on any matter which tendsto refute, weaken or remove unfavor able inferences
resulting from testimony on cr oss-examination, notwithstanding that thefactselicited
may be pregjudicial to the defendant.” State v. Lingar, 726 SW.2d 728, 734 (Mo.banc
1987). " Furthermore, wherethe defendant hasinjected an issueinto the case, the State
may be allowed to admit otherwise inadmissible evidence in order to explain or
counteract a negativeinferenceraised by theissue defendant injects.”" 1d. at 734-735.
See also Statev. Armentrout, 8 SW.3d 99, 111 (Mo.banc 1999); State v. Skillicorn, 944
S.W.2d 877, 891-892 (M o.banc 1997).

Appellant’s cross-examination suggested that Det. Gallup had not bothered to
make any determination asto the truth of thevictim’s allegations. Appellant opened
thedoor totheissue of whether Det. Gallup had investigated the veracity of thevictim’s
claimsand the state was entitled to rebut this negative infer ence by asking him whether,

in fact, he had seen any information which would indicatethat there wasreason for the
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victim to fabricate.

Appellant cannot now on appeal arguethat Det. Gallup’stestimony on redirect
was an improper lay opinion when appellant’s own cross-examination explored Det.
Gallup’s expertise as to interviewing child witnesses and whether he looked for
indications of fabrication or suggestion in their stories. Appellant cannot ask Det.
Gallup about indications of fabrication or suggestion and whether he bothered to look
for these in his investigation, and then complain when the state asks the detective
whether he had seen any such indications.

Ultimately, it cannot be said that thetrial court’sdecision resulted in a manifest
injustice or miscarriage of justice when appellant’s own cross-examination opened the
door on theissue of Det. Gallup’ s expertise and thor oughnessasto hisinvestigation of
the child victim’s allegations. Appellant opened thedoor, and the state was entitled to
rebut appellant’s cross-examination. Thus there was no plain error in overruling

appellant’ sobjection. Appellant’sclaim iswithout merit and should be denied.
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CONCLUSON

In view of the foregoing, respondent submits that appellant’s conviction and
sentence be affirmed.
Respectfully submitted,
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