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JURISDICTIONAL STATEMENT

This appeal isfrom a conviction obtained in the Circuit Court of the City of St.
Louis for three counts of statutory rapein thefirst degree, § 566.032 RSMo Supp. 1995
and 2000, and one count of attempted child molestation in the first degree, 8 564.011
RSMo 2000, for incidents occurring between November 1, 1999, and February 3, 2002, and
for which Appellant was sentenced to fifteen years imprisonment. This case was
transferred to this Court, after opinion, by order of the Missouri Court of Appeals, Eastern
District. Therefore, jurisdiction liesin this Court pursuant to Article V, § 10, Missouri

Constitution (as amended 1982).



STATEMENT OF FACTS
On June 11, 2002, Appellant was indicted on four counts of statutory rape in the first
degree, § 566.032, RSMo Supp. 1995 and 2000; three counts of statutory sodomy in the
first degree, § 566.062, RSMo 2000; one count of the class B felony of child molestation
in the first degree, 8 566.067, RSMo 2000; and one count of the class C misdemeanor of
assault in the third degree, § 565.070 RSMo 2000." (L.F. 9-11). Appellant wastriedby a
jury on March 1-4, 2004, before Judge Robert H. Dierker, Jr.. (L.F. 4-6). Appellant does
not contest the sufficiency of the evidence to support his conviction. Viewed in the light

most favorable to the verdict, the evidence at trial showed:

1

The state filed an order of nolle prosequi on the charge of assault in the third
degree. (L.F. 4). Thetrial court issued adirected verdict dismissing one count of statutory
rape and two counts of statutory sodomy. (L.F. 4). The child molestaion charge was

amended and submitted to the jury as attempted child molestation. (L.F. 5). Theremaining

counts were submitted to the jury as charged in the indictment. (L.F. 5).



T.W. was thirteen years old in November of 1999 and was living at 2017 Agnesin
the City of St. Louis. (Tr. 136-37). Appdlantis T.W.’suncle and was sporadicaly living at
that address. (Tr. 130, 136). T.W. dlept in the basement of the house. (Tr. 137). The
basement had a doorway from which people could enter or exit without going through the
upstairs portion of the house. (Tr. 147-48). Sometime prior to Thanksgiving, T.W. was
sleeping in her bed when Appellant woke her up. (Tr. 137-38). Appellant picked T.W. up
underneath her arms and put her on adresser. (Tr. 139). T.W. was seated with her back
towards the mirror and Appellant was standing in front of her. (Tr. 141).

Appellant pulled T.W. s legs apart and tried to force his penisinside her vagina. (Tr.
141-42). T.W. tried to push Appellant off of her, and he told her that it was just going to
hurt alittle bit, that it always hurts the first time, but that it doesn’'t hurt al the way through.

(Tr. 142-43). Appellant forced himself inside of T.W. and stayed inside of her between
one and two minutes. (Tr. 143). T.W. tried to get Appellant to stop by threatening to go
upstairs and tell somebody. (Tr. 146). Appellant told her that no one else was home. (Tr.
146). After Appellant finished, T.W. went upstairs and laid down on acouch. (Tr. 147).
The next morning, shetold her grandmother that Appellant had sex with her. (Tr. 148, 150).

M.O. was afriend of L.W., another of Appellant’snieces. (Tr. 193, 253, 256). M.O.
was thirteen years old on December 31, 2001. (Tr. 196-97). M.O. was spending the night
withL.W. a L.W.'shouse. (Tr.196). M.O., L.W., and L.W.’syounger sister, A.W., were
alone at the house. (Tr. 256-57). M.O. and A.W. started drinking some wine from abar in

the house and one of the girlsvomited in L.W.’s hair. (Tr. 258). L.W. sent M.O. next door

6



to her grandmother’ s house to get some conditioner. (Tr. 259). M.O. was gone about
fifteen to twenty minutes. (Tr. 260). When she returned, her demeanor was more quiet and
she wanted to go to bed. (Tr. 260). M.O. told L.W. that she and Appellant had sex on the
couch. (Tr.261). M.O. was crying and appeared to L.W. to be scared. (Tr. 262).

M.O. again stayed with L.W. the weekend of February 2-3, 2002. (Tr. 262). Thetwo
girls were sitting on a couch, watching television, when Appellant arrived. (Tr. 264). He
asked for some cigarettes, and L.W. left the room to get some. (Tr. 264). Appellant was
sitting next to M.O. on the couch, and he put hisfingersin her vagina and kept them in there
for acouple of minutes. (Tr. 228-31, 265-66). M.O. tried unsuccessfully to push his hand
away. (Tr.232).

Later that night, M.O. was aslegp in bed when she awoke to find Appellant on top of
her. (Tr. 209-10). Appellant pulled down M.O.’s shorts and began having sexual
intercourse with her. (Tr. 210-11). Appellant also kissed M.O. and fondled her breasts
over her clothing. (Tr. 215). L.W. was sleeping in a separate bed in the same room, and
woke up to find Appellant having intercourse with M.O. (Tr. 214, 266-67). L.W. turned on
the light and threw something at Appellant. (Tr. 214, 267). Heleft theroom. (Tr. 214,
268).

Following the presentation of evidence at trial, the jury found Appellant guilty of
statutory rapein the first degree for having sexual intercourse with M.O. on December 31,
2001, statutory rapein the first degree for having sexual intercourse with M.O. on the

weekend of February 2-3, 2002; attempted child molestation in the first degree for

7



attempting to subject M.O. to sexual contact on February 2-3, 2002;? and statutory rapein
the first degree for having intercourse with T.W. in November, 1999. (L.F. 5, 9-10). The
jury acquitted Appellant on a charge of statutory sodomy in the first degree for engagingin
deviate sexual intercourse with M.O. on February 2-3, 2002. (L.F. 5, 9).

The jury assessed punishment at ten years imprisonment on the two counts of
statutory rape involving M.O., three years imprisonment for the count of attempted child
mol estation, and fifteen years imprisonment on the statutory rape count involving T.W.
(L.F.5-6). Thetria court held a sentencing hearing on April 22, 2004, where it ordered
that the sentences assessed by the jury on the three countsinvolving M.O. be served
concurrently, and that the fifteen-year sentence for the statutory rape of T.W. be served
consecutively with the other sentences. (L.F. 6, 85-88).

Appellant filed an appeal with the Missouri Court of Appealsfor the Eastern
District. (L.F. 7,91). That court issued an opinion affirming Appellant’ s convictions and
sentences on June 28, 2005. State v. Reeder, 2005 WL 1513104 (Mo. App. E.D., June 28,

2005). Appellant filed a“Motion for Transfer to the Supreme Court,” in the Court of

2 That count wastied to Appellant attempting to fondle M.O.’ s breasts while

having intercourse with her. (Tr. 381).



Appeason July 13, 2005. The Court of Appeals granted the Motion on August 19, 2005,

and transferred the case to this Court on August 22, 2005.



ARGUMENT

Appellant’sconstitutional right to present a full defense was not infringed
because hewas ableto present extrinsic evidence that some of the state’ s witnesses
had made prior false allegations against others, including false allegations of rape,
in that Appellant was per mitted to cr oss-examine the witnesses on whether they had
made any prior false allegations of rape and whether they had made false accusations
involving non-sexual conduct, and once the witnesses denied making those claims
Appellant presented testimony from the mother of one of the witnesses, who alleged
that those false char ges had been made.

Appellant argues that he was denied his constitutional right to present afull defense
when the trial court restricted his use of prior false allegations by the complaining
witnesses to attack their credibility. Thisclaim of constitutional error was raised for the
first timein Appellant’ s brief filed in the Court of Appealsfor the Eastern District. No
claim of error, constitutional or otherwise, relating to thisissue wasincluded in Appellant’s
motion for new trial. (L.F. 80-83).

A. Standard of Review.

A claim that a defendant’ s constitutional rights were violated must be included in his
motion for new trial to be properly preserved for review. Statev. Middleton, 998 S.W.2d
520, 525 (Mo. banc 1999). Appellant contends that he could not raise the issue in his new
trial motion because the constitutional right he seeks to vindicate was not recognized as

such prior to this Court’ s decision in State v. Long, 140 SW.3d 27 (Mo. banc 2004), which
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was issued while this case was pending on appeal before the Court of Appealsfor the
Eastern District. (L.F. 7, 91). Long doesnot, as Appellant contends, set forth a new
constitutional principle. The case was presented to this Court on an abuse of discretion
clam. Id. at 30. Theonly constitutional reference in the opinion was the statement that:
“[a]n evidentiary rule rendering non-collateral, highly relevant evidence inadmissible must
yield to the defendant’ sright to present afull defense.” 1d. at 31. WhereLong differsfrom
previous cases is the declaration that extrinsic evidence of prior false allegationsisa
central issue, rather than a collateral issue, in cases where awitness's credibility isakey
factor in determining guilt or acquittal. 1d. at 30-31, compare, Sate v. Wolfe, 13 SW.3d
248, 258 (Mo. banc 2000) (specific acts of misconduct are collateral except wherethereis
proof of bias or relevance, in which cases extrinsic evidence may be admissible). Evenin
cases where witness credibility is acentral issue, thetrial court retains wide discretionin
determining the legal relevance of prior false allegations, and their admissibility at trial.

Id. at 32.

Long thus did not proclaim a new constitutional principle, but instead revised the
previous evidentiary rule that generally barred extrinsic evidence of prior false alegations.
Long, 141 SW.3d at 31. Asfor the constitutional right that Appellant says he seeksto
vindicate, that right has existed in the Missouri Constitution since its adoption in 1945, and
derivesfrom asimilar article in the Constitution of 1875. Articlel, 8 18(a), Missouri
Constitution (1945). Even without Long, the constitutional claim was available for

Appellant to have raised before the trial court.
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Since Appellant did not preserve his constitutional claim, it isonly reviewable for
plain error. Middleton, 998 SW.2d at 525; Supreme Court Rule 30.20. The plain error
rule isto be used sparingly and does not justify areview of every point that has not been
properly preserved. State v. Johnson, 150 S.W.3d 132, 136 (Mo. App. E.D. 2004). Plain
errors are evident, obvious, and clear, and must be determined based on the facts and
circumstances of each case. 1d. An appellate court will declineto review a defendant’s
claim of plain error where the claim failsto establish on its face substantial groundsto
believe amanifest injustice or amiscarriage of justice occurred. 1d. Because even
properly preserved constitutional error can be harmless error, it follows that unpreserved
constitutional error does not mandate invocation of the plain error rulein every case. State
v. McKinley, 689 S.\W.2d 628, 632 n.3 (Mo. App. E.D. 1984). Plain error can serve asthe
basis for granting anew trial on direct appeal only if the error was outcome-determinative.
Deck v. Sate, 68 S.W.3d 418, 428 (Mo. banc 2002).

B. Appellant did present extrinsic evidence of prior false allegations of rape.

Appellant argues that Long is on al fours with the present case. (Appellant’s Sub.
Brf., p. 16). Infact, there are substantial and significant differences between this case and
Long. The defendant in Long wanted to present testimony from three witnesses that the
victimin hisrape and sodomy case had made previous false allegations of sexual or
physical assault. Long, 140 S\W.3d at 29-30. Thetrial court excluded the testimony after
an offer of proof, and the defendant’ s attorney did not cross-examine the victim about the

prior allegations. 1d. at 30. Unlike the defendant in Long, Appellant did present extrinsic
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evidence of prior false allegations made by two of the state’ switnesses. Also unlikeLong,
Appellant’ s attorney did not object to the trial court’ s rulings on extrinsic evidence and did
not make any offers of proof. Appellant also has not identified in his brief any extrinsic
evidence that he was prevented from offering.

Appellant presented testimony from T.M.P., the mother of victim T.W. (Tr. 327-
344). T.W.’smother testified that T.W. had made false accusations against her to the
police, and that investigators from Children’s and Family Services had investigated
allegations made by her daughter. (Tr. 327-28, 330). She also testified that T.W. had
accused several men of rape: T.M.P.’sformer husband; two of T.M.P sformer boyfriends;
her former brother-in-law; and her sister’ s former boyfriend. (Tr. 331, 339, 342-43). She
said that T.W. later admitted to her that the allegations against three of the men were false.
(Tr. 340, 342-43). T.W.’smother also testified that L.W., who testified as awitness for the
state, had also accused one of T.M.P.’sformer boyfriends of rape. (Tr. 339).

T.M.P. said all those men lived in the same house with her and T.W., and that they
were strict with the girls, causing T.W. and L.W. to make accusations that would precipitate
the men leaving the house. (Tr. 344). T.M.P. aso testified that she enlisted Appellant’s
help in running-off young men who were hanging around her house to visit with T.W., L.W.
and with the other victim, M.O. (Tr. 332-35). She said that this made the girls mad, and that
they would tell lies about the Appellant all thetime. (Tr. 336).

Unlike the defendant in Long, Appellant was also allowed to cross-examine T.W. and

L.W. about whether they had made previous accusations against other men of rape or other
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inappropriate sexual contact . (Tr. 159-160, 173, 295-96). Appellant was also permitted to
guestion T.W. about whether she had accused her mother of dealing drugs, and whether she
had ever called the police or the Division of Family Services on her mother. (Tr. 160-61).
Thetria judge also indicated that if T.W. denied making any such reports, that he would
consider allowing Appellant to introduce any independent evidence that such reports were,
infact, made. (Tr. 171-72). T.W. did deny making those reports, but Appellant never
attempted to offer any evidence other than T.M.P.’ stestimony to prove that T.W. did make
thosereports. (Tr. 161). Appellant’s attorney, in fact, indicated to thetrial court that his
plan was to impeach T.W. with inconsistent statements and then bring in her mother to
testify that the false reports did happen. (Tr. 163). He never identified any other witnesses
or any other piece of extrinsic evidence that he wished to offer.

Appellant has not, in fact, identified any specific piece of extrinsic evidence that he
was prevented from offering. The fact that he did not include any claim of error in his new
trial motion underscores that Appellant was able to present all the extrinsic evidence he
wished to offer. Appellant can not show any error, plain or otherwise, from any trial court
ruling relating to the use of extrinsic evidence.

C. Trial court did not abuseitsdiscretion in limiting the scope of

Appellant’s cross-examination of the state’switnesses.

Appellant also complainsthat the trial court improperly restricted the scope of his
cross-examination of the state’s witnesses about any prior false accusations that they may

have made. Thetria court allowed Appellant to cross-examine one of the victims, T.W., as
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to whether she had made past accusations against family membersinvolving matters other
than rape or sexual misconduct, but limited that questioning to incidents that occurred prior
to September of 2000. (Tr. 169). That was the date when T.W. actually disclosed to
authorities that Appellant had raped her. (Tr. 167-68). The record does not indicate that
either M.O. or L.W. had made any fal se accusations involving norsexual matters, and
Appellant’s counsel did not attempt to question them about any such accusations. (Tr. 251-
53, 271-99, 302-04, 305-06).

The scope of cross-examination concerning matters that may bear on awitness's
credibility rests within the discretion of thetrial court. State v. Jackson, 925 S.W.2d 856,
866 (Mo. App. W.D. 1996). Long does not remove that discretion:

A prior false alegation could be so remote in time or made under

circumstances so dissimilar to the charged offense that the prejudice

outweighs the probative value. Aswith any other relevancy ruling, trial courts

retain wide discretion in determining the legal relevance of prior false

allegations.

Long, 140 SW.3d at 31-32.

Under the circumstances of this case, the trial court did not abuse itsdiscretion in
limiting the time frame for cross-examination of non-sexual accusations made by the
witnesses. Appellant’s counsel did not object to the time restriction when it was imposed
by the trial court, he did not indicate to the trial court that he desired to cross-examine the

witness on any events occurring after September of 2000, and Appellant has not identified
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in his brief any specific incident about which he was unable to inquire. (Tr. 167-69). Even
if such incidents did exist, they would have had little, if any, additional probative valuein
light of the matters on which Appellant was able to cross-examine T.W.

Appellant was allowed to cross-examine T.W., without limit, about prior false
accusations of sexual misconduct, and to present extrinsic evidence about those
accusations, as well as fal se accusations involving matters unrelated to sexual misconduct.
(Tr. 159-160, 173-74, 327-43). If there was additional evi dence of false accusations
involving non-sexual conduct after September 2000, that evidence was cumulative to what
was presented. A trial court does not abuse its discretion in limiting the admission of
cumulative evidence. Satev. Nicklasson 967 S.W.2d 596, 619 (Mo. banc 1998).

Appellant has not shown that the trial court committed any error, plain or otherwise.

He also has not shown how the trial court’ s rulings changed the outcome of thetrial, since
he was able to present to the jury evidence that T.W. and L.W. had made false all egations of
rape against other men, and that T.W. had made fal se accusations against her mother on
matters unrelated to sexual misconduct.

D. Long should be applied prospectively.

Inits opinion affirming Appellant’ s conviction and sentence, the Court of Appeals
for the Eastern District determined that Long, which was decided while this case was
pending on appeal, announced a new procedural rule which should be applied prospectively.

Reeder, 2005 WL1513104 at *5. (App., A14-15). The Eastern District found thetrial
court did not err in properly applying the rule of evidence existing at the time of trial. 1d.
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(App., A15). Appellant’s Substitute Brief raises the issue of whether Long should be
applied prospectively or retrospectively. (Appellant’s Sub. Brf., pp. 17-20). That issue,
however, isnot ripe for this Court’ s determination because the trial court actually complied
with Long by allowing Appellant to present extrinsic evidence of prior false allegations by
the complaining witnesses, including prior false allegations involving non-sexual matters.
If this Court does determine to address the prospective/retrospective issue, the trial court
should be affirmed because, as the Court of Appeals correctly held, Long isentitled to
prospective application only.

This Court has the authority to determine whether adecision changing arule of law
isto be applied retrospectively or prospectively. State v. Walker, 616 S.W.2d 48, 48 (Mo.
banc 1981). Where this Court fails to indicate whether the new ruleisto be applied
retrospectively or prospectively, that determination hinges on whether the new ruleis
procedural or substantive. 1d. at 49. Procedural rules are given prospective application
only, while substantive rules are given both prospective and retrospective application. 1d.

Appellant argues that Long should be applied retrospectively because it involved
vindication of aconstitutional right. Asmore fully argued above in the discussion of the
standard of review, Long did not announce a new constitutional principle, but held that in
some cases, extrinsic evidence of prior false accusationsis not a collateral issue and thus
not subject to the general rule that extrinsic evidence of prior misconduct is collateral and

inadmissible in most circumstances. Long, 140 S.W.3d at 30-31; Wolfe, 13 S.W.3d at 258.
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The Eastern District correctly noted that Long created anew evidentiary rule.
Reeder, 2005 WL 1513104 at *5. (App., A14-15). This Court haslong held that,
“eMdentiary rules. . . are part of the legal machinery employed in thetrial of acase and
regarded as procedural.” State v. Shafer, 609 S.W.2d 153, 157 (Mo. banc 1980); Walker,
616 SW.2d at 49. There has also been a suggestion that retrospective application of
changes to the law should be limited to those cases where the issue has been preserved.
Satev. Ferguson, 887 S.W.2d 585, 587 (Mo. banc 1994). Asnoted above, any
constitutional claim Appellant may have was not properly preserved.

Appellant nonethel ess argues that changesin evidentiary law can be applied
retrospectively when the change corrects a serious flaw in the fact-finding process. His
argument for retrospective application of Long is based on the supposition that excluding
extrinsic evidence of prior false allegations represents such a serious flaw. But decisions
dealing with the admissibility of certain types of evidence have been found to be procedural
and entitled only to prospective application. Shafer, 609 SW.2d at 157; Walker, 616
S\W.2d at 49. TheUssery case on which Appellant relies did not involve an admissibility
issue, but dealt with whether ajury should be allowed to determine the voluntariness of a
confession without an independent determination by the court. Statev. Ussery, 452
S.W.2d 146, 148-49 (Mo. 1970). The United States Supreme Court had, subsequent to the
trial in Ussery, held that allowing ajury to determine the voluntariness of a confession
violated the Fourteenth Amendment. 1d. at 149, citing, Jackson v. Denno, 378 U.S. 368,

377 (1964). In holding that the rule in Jackson should be applied retrospectively, this
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Court noted that the opinion itself stood for that proposition, and that the United States
Supreme Court applied the new rule retroactively to a number of cases on the same day that
Jackson was decided. Ussery, 452 SW.2d at 149.

Ussery isthus distinguishable in two ways. It involved a new decision that was
specifically given retrospective application by the issuing court, and that new decision was
one that found a particular practice to always be violative of the Constitution. Long, by
contrast, is silent on whether it should be applied prospectively or retrospectively. It also
did not set out a hardfast rule that all evidence of prior false allegationsis constitutionally
required to be admitted in every case. It instead expanded the circumstances under which
such evidence may be admissible, and it still made admissibility subject to thetrial court’s
determination of relevancy. Long, 140 SW.3d at 31. Long thusfallsin line with the other
cases given prospective-only application by this Court. Shafer involved application of a
decision that changed the rules on application of the privilege asto testimony of awitness-
spouse in criminal trials. Shafer, 609 SW.2d at 157, citing, Satev. Euell, 583 SW.2d
173, 177 (Mo. banc 1979). Walker dealt with application of a previous opinion finding that
a stipulation cannot make evidence admissible that would otherwise be inadmissible.
Walker, 616 S.W.2d at 49, citing, State v. Biddle, 599 S.W.2d 182, 188 (Mo. banc 1980).

Because Long declares anew rule regarding the admission of evidence, and not a
new constitutional principle, it isentitled to prospective application only, and the trial court

did not err in applying the evidentiary rulesin force at the time of trial.
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CONCLUSION
In view of the foregoing, Respondent submits that Appellant’s conviction and

sentence should be affirmed.
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JEREMIAH W. (JAY) NIXON
Attorney General
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