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JURISDICTIONAL STATEMENT

Thetrid court, inits Order and Judgment, determined thet inesmuch as Art. IV, § 15, Mo.
Cond., regricts the duties that may be imposed upon the State Treasurer to those rdating to “the
recaipt, invesment, custody and disoursement of gate funds and funds received from the United States
government” and inesmuch as “the funds in question are not sate funds or funds receaived from the
United States government,” the “ State Treasurer had no sanding or right to assart daims againg the
fundsin Consolidated Case Nos. 28594 and 28604” (L.F. 593; App. A to this Brief). In effect, the
trid court held Section 447.575, RSVIo, authorizing the State Treasurer to take actionsto collect
uncdamed property was uncondtitutiona because it assgned such duty to the Sate Treesurer contrary
to the provisons of Art. 1V, 8§ 15, Mo. Cond. Because the vdidity of adatuteisinvolved, this Court

has exdusve jurisdiction of this goped under Art. V, § 3, Mo. Cong.
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STATEMENT OF FACTS

Because of inadequaciesin Appdlant’s Statement of Facts, this Respondent does not adopt the
Appdlant's Statement of Facts Ingtead, we restate certain facts and supplement with additiond facts
which we bdieve are needed or hdpful to this Court in congdering the issues posad in this gpped.

The Commencement of the Case

The Missouri Public Service Commisson (“PSC”) in 1976 entered orders which authorized
privately-owned dectric utility companiesto impose afud adjusment surcharge upon dectricrates. In
effect, the orders dlowed the utilities to impose arate surcharge which would periodicaly fluctuate
because of the cost of fud utilized by the utilities to generate dectricity. The Utility Consumers Coundll
of Missouri and the Office of the Public Counsdl (“Public Counsd™) each filed petitionsin the Cole
County Circuit Court which chdlenged the PSC's orders. Those Petitions were docketed as Case
Numbers 28594 and 28604. L.F. 1, 23, 54.

Thedectric utilities who were parties and whose rates were involved induded Union Electric
Company (“Union Electric”), Kansas City Power & Light Company, Missouri Public Sarvice
Company, The Empire Didrict Electric Company, Arkansas-Missouri Power Company, Missouri
Edison Company, Missouri Power & Light Company, Missouri Utilities Company (“Missouri Utilities”)
and the S. Joseph Light & Power Company (the “dectric utilities’). Seg eg., L.F. 65. Therewasno
day of the PSC orders authorizing the fud adjustment surcharges during the period while the PSC
orders were being reviewed by the Courts. See docket sheetsat L.F. 1-3 and 23-26. On May 31,
1977, Judge Kinder entered a Judgment affirming the PSC. L.F. 58. Appedswerefiled.

Supreme Court Decision

In State ex rel. Utility Consumers Council, Inc. v. Public Service Commission, 585
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SW.2d 41 (Mo. banc 1979), the Court held thet the PSC had no authority to authorize the eectric
utilitiesto impose afud adjustment surcharge above thar authorized dectric rates. The Supreme Court
in its Opinion directed the Circuit Court, asfollows

“We remand to the drcuit court for adetermination by it of the amounts due as aresult

of the surcharge and to whom, the proper method of redtitution, and in connection

therewith a determination of such other metters and the making of such other orders as

are necessary to and conggtent with thisopinion.” 585 SW.2d at 60.

The October 19, 1979, Refund Order

Upon remand, the dectric utilities, the PSC, Public Counsdl and Intervenors submitted
suggestionsto the Court rethe refund process. L.F. 3, 4, 26, 27. The Circuit Court then entered its
Order of October 19, 1979, directing the dectric utilities to make redtitution of the fud adjustment
surcharges which had been collected. L.F. 65. The Court further directed in its Order:

“B. For aperiod of one year beginning November 1, 1979 and ending October 31,

1980, utilities shal meke refundsto dl dasses of cusomerswho hed previoudy paid the

surcharge. A written explanation shdl be given to those current cusomerswho are due

arefund and arefund shdl be promptly mede to them. As concarns those customers. .

. who were not paid arefund as provided in the preceding sentence, it shall be the duty

of [the] utilities to serve natice to those customersin which adam for arefund may be

mede. . .. Natice. .. shdl dso be given by publication in newspgpers of generd
crculation in each utility’ s service area a least once eech quarter during the.. . . year
period.

“6. Each utility shdl, prior to beginning refunds file. . . aplan of refund procedure,

13



containing amounts to be refunded to various dasses of cusomers and schedulesfor
such.

“7. Any amount of unrefunded surcharges remaining a the end of the twelve month

period shdl be paid into the regidry of this Court. (Emphad's added).

“8. Attheend of the twelve month period esch utility shdll file awritten report with the
Commission [PSC] and Public Counsd showing the amount refunded and the amount
paid into the registry of the Court. The Commission [PSC] staff will review the utilities
reports and file areport with this Court with regard to the accuracy of the information
fumished by the utilities
“9. For purposes of goped, thisjudgment shdl be find asto paragraphs 2, 3 and 4; for
al other purposes, this Court retains continuing juridiction of thismatter.” L.F. 67.
A separate Order was entered on October 25, 1979, with respect to Citizens Electric Corporation
which directed thet refunds be paid in accordance with the provisons of its By-Laws. L.F. 610.
Thededtric utilitiesfiled their regpective detalled refund plans. Seeplansat L.F. 602, 606,
614, 617, 618, 622, 624, 629, 641, 646. Those plansreflect (with some minor variances between
companies) thet the fud adjustment surcharges hed been imposed during the time period of duly 1,
1976, to September 30, 1977. L.F. 603, 606, 615, 618, 622, 625, 630, 642, 646.

Appeal tothe Court of Appeals Re I nterest | ssues

The Public Counsd filed an gpped from the October 19, 1979, Order. Theissueson that
apped werelimited to the time over which interest on the fud adjustment surcharges should accrue and
therate of interest. See, Sate ex rel. Utility Consumers Council of Missouri v. Public

Service Commission, 602 SW.2d 852, 856 (Mo. App. W.D. 1980), which granted gppdlae rdlief

14



and hdd that interest should accrue from thetimes of payment of the fud adjusment surcharge and thet

the rate of interest should be adjusted from 6% to 9% on September 28, 1979.

Additional Stipulationsand Orders Re Interest Refunds

The Public Counsd and the respective dectric utilities then entered into Stipulations with respect

to the procedures to be fallowed in making the additiond refunds of interest reguired by the Court of

Appeds Opinion, and these Stipulations were then gpproved by the Court and ordered into effect.

L.F. 650, 654, 656, 659, 661, 6/0, 673, 675, 678, 680, 684, 686, 689.

Undistributed Monies Paid I nto Circuit Court Registry

The chart which fallows shows (i) the totd fud adjustment surcharge amounts to be refunded

without indusion of interest asreflected in the utilities' plans and (ii) the amounts remaining which were

paid into the Court regidry after giving notices and miking refunds as directed in the Circuit Court's

October 19, 1979, Order and the additional stipulations and Orders with respect to additiond interest:

Surchargesto be Pad Into Court
Eledric Utility Refunded Without Regidry Induding
Accrued Interest Accrued Interest
Union Electric (L.F. 602, 73) $5,693,242 $557,175.09
Kansas City Power & Light (L.F. 606, 617, 74) 2,755,102 502,971.78
Missouri Public Service (L.F. 625, 85) 1,288,544 246,871.94
Arkansas-Missouri Power Company (L.F. 630, 71)
1,285,346 2,390.39
S. Joseph Power & Light (L.F. 622, 72) 1,007,338 40,671.38
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Surchargesto be Pad Into Court
Bledric Utility Refunded Without Regigry Induding

Accrued Interest Accrued Interest

Empire Didrict Electric (L.F. 616, 72) 741,397 98,709.43
Missouri Power & Light (L.F. 642, 80) 631,735 112,617.90
Missouri Utilities (L.F. 619, 727) 444,231 67,197.52
Missouri Edison (L.F. 646, 80) 243417 37,921.64

Orders Appointing Receiver

On Augudt 31, 1981, Judge Kinder entered an Order Appointing Recalver, in which he
gopointed MarcdlaWright as Recelver of the funds paid or to be paid by the dectric utilitiesinto the
regidry of the Court. L.F. 75. A copy of that Order is set forth as Appendix E to this Brief. A-56.
The Court in that Order found:

“From the Court’ s experience to date with respect to the adminidration of these funds,

it is gpparent thet it will be necessary to hold and adminigter these funds for alengthy

period of time. The Court has conduded aswdll thet the expense of adminigering those

monies hdd now in theregidry of the Court should be funded from the funds themsdves

—and, in particular, from the interest being generated from the invesment of those

funds The respongihility for administering those funds now fals upon the undersigned

judge. ... The Court further does not bdieve that it isfair to impase upon the Circuit

Clerk herdf the additiond responghilities thet are engendered by a dase monitoring of
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the investment of thosefunds. . . . The Court dso intends that those responsibilities be

exercised only by someone in whom this Court has complete confidence and dso by

onewho isreedily avaladetothe Court. . .. The Court bdieves aswel thet the

investment decisions with repect to those funds should be retained by the Court itsdif. .

.. L.F. 75-76.
The Court then congdered the provisons of Rule 68.02 authorizing adircuit court to gopoint arecever
to “keep, preserve and protect any . . . money . . . deposited in court.” L.F. 76. The Court’s Order
directs

“2. Tha as such recaiver sheisdirected to perform those adminigtrative duties which,

absent the gppointment of arecaver, would be performed by the Circuit Clerk under

the provisons of Section 483.310, RSMo — with the provisons of Section 483.310,

RSMo, continuing to govern the investment of funds and the gpplication of interest

received from the fund.

“4. That the Court reserves unto itsdlf thefinal invesment dedsors. . . .

“5. ... All such vaid daims submitted and approved by the Court shdll be paid by the

recaver.

“6. ...[T]hat interest recaived from such investments shall be paid over directly to the

recaver. ... From suchinterest which isrecaived the receiver shdl firgt pay therefrom

the lawful expensss of the adminigtration of thefunds. . ., there shall next be paid

therefrom such amounts as may be lawfully requistioned by the Circuit Clerk of Cole

County for the purpases specified and dlowed for such Clerk in subsection 2 of

17



Section 483.310, RSVio, and the remaining baance shdl be paid into the generd

revenue fund of Cole County as provided in subsaction 2 of Section 483.310, RSMo.

“7. That the recaiver isdirected to secure and maintain abond. . . .

“8. That the recaiver isauthorized and directed to pay over to hersdf persondly from

such interest 0 recaived the sum of Two Hundred Dallars ($200.00) per month as

compensation for her services asrecaver. . . .

“9. Thet until the further order of the Court the recaiver is authorized from time to time

to pay such other expensesin the adminidration of the recaivership asmay fromtimeto

time be necessary; provided, however, (a) that no such expenditures for such other

expensesin excess of $250 shdl be made without the written approvd of the Court. . .

2 LR 77-79.
Subsequent Orders with respect to the Recelver have (i) on Augugt 25, 1983, changed the amount of
the monthly compensation (L.F. 769), (i) on December 5, 1988, gppointed Brenda Key's as successor
Recaver usng the same form of Order, except to change the amount of the monthly compensation and
the amount of bond (L.F. 229), and (iii) on January 22, 1999, gppointed Julie Smith as successor
recaiver to serve “ under the same terms and condlitions contained in the Order Appointing Recever
previoudy entered by the court inthiscasg’ (L.F. 342). No other changes have been medein the
August 31, 1981, Order Appointing Recaiver. No mations have been filed to change any of the
provisons of the Orders of August 31, 1981, August 25, 1983, December 5, 1988, or January 22,
1999, nor has any apped been taken or atempted with respect to any of those Orders. L.F. 1-46.

Order Denying Expensesto Utilities and Deter mining That the UtilitiesHad No

Interest in the Fundsin this Case
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Union Electric and Missouri Utlities filed motions to recover from the funds peaid into the
regidry of the Court expensesin the amounts of $103,308.57 and $3,938, repectively, which those
dectric utilitiesincurred in making the fud adjustment surcharge refunds. L.F. 735 and 728. Union
Blectric filed supporting Suggestions. L.F. 741. The atorney for the Recaiver filed opposing
Suggedtions. L.F. 105. On Augus 3, 1983, Judge Kinder entered his Memorandum and Order
denying the mations which effectively determined thet the dectric utilities hed no interegt in the funds
held by the Recalver. L.F. 129. No apped was taken or attempted to be taken from the August 2,
1983, Memorandum and Order.

Uniform Disposition of Unclaimed Property Act Enacted in 1984

In 1984 the Generd Assembly enacted the Uniform Digpogition of Undaimed Property Act (the
“Undamed Proparty Act”) which was codified as Sections 447.500 to 447.595, RSVio, and which
became effective August 13, 1984. From Augudt 13, 1984 until July 1, 1993, the Director of the
Department of Economic Development had the statutory authority under the Undaimed Property Act to
commence actions to recover uncdlaimed property subject to the Undamed Property Act. See
Section 447.575, RSM 0 1986.

Collection and Administrative Duties | mposed on State Treasurer in 1993

Snce duly 1, 1993, Section447.575, RSVio 1994 (and 2000), has provided that the Sate
Treasurer hasthe duty to collect undamed property subject to the Undaimed Property Act and to then
generdly adminiger the Act. See generdly, Section B of House Bill 566 enacted in 1993.

No Owner ship Rights Deter mined or Claimed

The Circuit Court files do not reflect the name of any person or entity who has an ownership

interet in or ownership right to any of the funds which are now held by Recaiver Smith under the
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supervison of Judge Kinder in Case Nos. 28594 and 28604.

Proceedings Re the Unclaimed Property Act

The Circuit Court files and the record reflect thet the PSC, the Public Counsd, the Missouri
Attorney Generd, the Missouri Director of Economic Development, the Missouri State Treesurer, the
Missouri Stete Auditor or the Missouri Attorney Generd did not meke any daim or assartion from
August 13, 1984, until January 4, 2000, thet the fundsin Case Nos. 28594 and 28604 should be paid
over to the Director of Economic Development or the State Treasurer as undamed property pursuant
to the Undaimed Property Act. Earlier audits of the Cole County Circuit Court had been conducted by
the State Treasurer. On January 4, 2000, State Auditor Claire McCaskill issued Audit Report No.
2000-01 with respect to the Nineteenth Judicid Circuit inwhich she”. . . recommended the dircuit
judges review these receivership cases and determine whether the recaivership assets should be

digtributed to the sate Undamed Property Section or should be digposad of in another manner”

(Emphedis added, Appdlant’ s Brief, App. 2).

On April 30, 2001, the Attorney Generd filed a Ptition for Writs of Prohibition and of
Mandamus in the Western Didrict of the Missouri Court of Appedls Syled “ Sate ex rd. Jeremiah W.
(Jay) Nixon, Attorney Generd, Rdaor v. Cole County Circuit Judges Byron L. Kinder and Thomas J.
Brown, 111, Respondents’, and docketed as Case No. WD 59910, requesting the issuance of writs
directing that the funds and interest thereon in these cases and the three companion cases be tranderred
to the State Treasurer pursuant to the Undaimed Property Act. L.F. 773, 386. Pior to thefiling of the
Petition in the Court of Appedls, the Attorney Generd did not saek rdief by motion or petition filed in
these cases or in the three companion cases. State Treasurer Farmer advised Judges Kinder and

Brown thet the action in the Court of Appedswasfiled by the Attorney Generd without consuiting with
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or natifying the State Treasurer. The State Treasurer further advised Judges Kinder and Brown thet she
hed no daim to any interes onthefunds. L.F. 773-774. On May 3, 2001, Judges Kinder and Brown
gppointed Alex Bartlett as counsd for the Recaivers and Trugtee in these cases and the three
companion cases, directed that he file opposing suggestionsin the Attorney Generd’ sactioninthe
Court of Appeds, directed that he attempt to negatiate a settlement and authorized him to take
additiona necessary or gpproprigte actions. L.F. 775-776. The Attorney Generd’ s Petition for Writs
of Prohibition and Mandamus in the Western Didrict of the Missouri Court of Appealswas denied on
May 30, 2001. L.F. 386.

On June 28, 2001, the Attorney Generd filed aquo warranto action againg Judges Kinder and
Brown in the Osage County Circuit Court which was docketed as Case No. 01CV 330548 with notice
being given by tdephone that morning to atorney Alex Bartlett in Jefferson City. At noon onthe same
day the Attorney Generd presented the Petition in Case No. 01CV 330548 to Circuit Judge JEf W.
Schaperkoetter in Union in Franklin County. The Attorney Generd secured the issuance of a
Prdiminary Order in Quo Warranto which deviated from Supreme Court Form12 and provided thet
Judges Kinder and Brown “are restrained and enjoined from gppropriation or expending” any of the
fundsin this case and the three companion cases. L.F. 386-387. The Attorney Generd’ s goped from
the dismissd of that case by Circuit Judge Gadl Wood now pendsiin this Court as SC84301.

By letter dated July 16, 2001, the Attorney Generd, on behdf of the State Treeaurer,
demanded thet Respondent Smith ddliver the funds she holds as Recalver in this case to the State
Treasurer by 5:00 p.m. on July 20, 2001, or face apersond pendty of up to $10,000 per day.

L.F. 387, 388, 397, 398. At that time, Respondent Smith, under the Orders Appointing Receiver, was

prohibited from meaking such a disbursement without an order from Judge Kinder, and Judge Kinder
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was prohibited by the Priminary Order in Quo Warranto from gopropriaing or expending the funds.
L.F. 387-388.

On July 20, 2001, Respondent Smith filed her “Mation and Petition for Joinder of Additiona
Patiesand for Rdief in an Andllary Adversary Procesding in the Nature of Interpleader and for Other
Relief” (“Mation and Petition”). L.F. 382. In her Mation and Petition the Respondent Receiver noted
the contentions of the Attorney Generd, the July 16 demand to turn over the fundswhich she hdd, the
extant orders of the Court which prevented her from doing S0 and the extant order in the Quo Warranto
action againg Judges Kinder and Brown which prevented them from entering any order trandfering the
funds L.F. 386-388. The Respondent Receiver further reported that efforts to sdttle the digputes with
the State Treasurer had been thwarted by the Attorney Generd. L.F. 388. The Respondent Recelver
assarted thet the Court is not required to turn over the funds to the State Treasurer pursuant to the
Undamed Property Act, but insteed has authority to meke adifferent disposition of the funds
L.F. 392.

The Respondent Receaiver requested thet the Court direct that there be separate ancillary
adversary proocesdings to determine the following questions:

“a  Whether theinterest income upon the fundsin this case for aslong asthey are

held by the Receiver or under the control of the Court can be used (i) to pay the
expensssincurred in presarving the funds, and (ji) to pay court-rdated expenses
as provided in Section 483.310, RSVIo; and (jii) whether the remainder of the
interest income monies are payable to Cole County.

“b.  Whether thefundsin this case must be digtributed now or whether they can

continue to be held in the regidry of the Court.
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“c.  Ifitisdetemined that the funds can no longer continue to be hed in the registry

of the Court, whether the funds must be dishursed to the State Treasurer to be

adminigtered under the Missouri Uniform Digposition of Undamed Property

Act or whether the Court can make a different digpostion of the funds”

L.F. 39%4.
The Mation and Petition requested thet the proceedings be denominated as“ Andillary Adversary
Proceadings’, thet no other questions should be considered in the Andillary Adversary Procesdings,
and that if it was determined thet the fundsin this case were not required to be disbursed to the State
Treasurer pursuant to the Undaimed Property Act, the continued holding or the digposition of the funds
should be determined in further procesdings. L.F. 394.

The Mation and Petition asked thet the Sate Treasurer, the Circuit Clerk and Cole County be
joined as partiesin the Andillary Adversary Procesdings to assart any daimsthey might haveto the
funds. L.F. 395. TheMoation and Pdtition noted thet in Crist v. ISC Financial Corp., 752 SW.2d
489 (Mo. App. W.D. 1988), it had been held that the Circuit Clerk and Cole County (L.F. 393) were
indispensable parties when the matter of interest on funds, held under the Circuit Court’ s authority, were
in question.

On July 20, 2001, Judge Kinder entered an Order which sustained the Motion and Petition of
the Recaiver. L.F. 399. That Order provided:

“2. A separdetrid and proceedings are hereby ordered with respect to the Andillary

Adversary Proceadings Questions as defined in the Recaiver’ sMotion and Petition,
which shdl be known asthe Andillary Adversary Procesdings and shdl be captioned as

[In Re Andillary Adversary Proceedings Questiong). . . .
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“3. Theonly issuesfor determination in the Andllary Adversary Procesdings shdl be
the Andllary Adversary Procesdings Questions. . . and thejoinder . . . shdl not make
such person or entity a party for any other purposein this case.

“4. The Honorable Nancy Farmer as State Treasurer of Missouri, is hereby ordered

added as a party to the Andllary Adversary Proceedings and it isordered (i) thet a

copy of this Order and the Receiver’ s Mation and Petition be served uponthe

Honorable Nancy Farmer, (ii) thet the . . . State Treasurer within 30 days of such

savicefile. . . apleading, assarting any damswhich she. . . hasunder the. . .

Undamed Property Act to thefundsinthiscase. . . .

“B. Cole County and Ms Debbie Cheshireasthe. . . Circuit Clerk are hereby added

aspatiesto the Ancllary Adversary Proceedings. . . .

“6. The Recaver . . . through her atorney . . . ishereby authorized and directed to

paticipate in the Andillary Adversary Proceedingsto insure that thereisafull

presentation and expodition of the factsand legd issues. . . .

“7. ...[O]ther parsons. . . may bedlowed to intervene.. . . asan interested person or

to gppear amicuscuriee. .. .” (Emphass added) L.F. 400-401.

Inhis duly 20, 2001, Order, Judge Kinder noted the pendancy of the quo warranto action in the
Osage County Circuit Court. He then recused himsdf from a determination of the Andllary Adversary
Proceedings Questions for which a separate trid and proceedings had been ordered, requested that the
Supreme Court assgn a Specid Judge to hear and determine the Andllary Adversary Procesdings
Quegtions and “retain] ed] jurisdiction with repect to dl other issues and matersin this case, induding .

.. the determination of the holding or digposition of any funds which are determined in the Andlllary
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Adversary Proceedings to not be required to be disbursed to the State Treasurer by reason of the.. . .
Undamed Property Act.” L.F. 401-402. See Appendix C and D of Respondent Blackwell’ s Brief
for acopy of the Mation and Petition filed and the Order entered by Judge Brown in that companion
cae. The Mation and Petitions and the Orders entered on July 20, 2001, in SC84210, SC84211,
SC84212 and SCB84213 are subgtantidly smilar.

On duly 25, 2001, the Supreme Court assigned the Honorable Ward B. Stuckey as Specid
Judgein“In Re Andllary Adversary Proceedings Quedtions, Case No. 28594 and 28604”. L.F. 404.

On duly 25, 2001, the Attorney Generd filed a Petition in the Circuit Court for Petitioner Nancy
Farmer againgt Judge Kinder, Judge Brown, this Respondent Smith, Elaine Hedley (Respondent in
SC84211), Jeckie Blackwdl (Respondent in SC84212) and Sharon Morgan (Respondent in
CB4213). Insofar asthe fundsin this case are concerned, in that Petition the Attorney Generd sought
amandatory injunction directing Judge Kinder and Respondent Recaiver to turn over the monies hdd
by the Recaiver and interest previoudy earned and an order directing Judge Kinder and Respondent
Smith to pay pendties persondly. L.F. 8in SC84328.

The State Treasurer on Augudt 20, 2001, filed aMation to Vecate and Disqudify in the
Andillary Adversary Proceedings which requested thet the July 20, 2001, Order be vacated and that
Judges Kinder and Brown be disqudified. L.F. 405. On September 10, 2001, Cole County filed its
Peading in Response to Court Order in the Andillary Adversary Proceedings and on September 20,
2001, the Clams and Pogition of the Cole County Circuit Clerk werefiled in the Andllary Adversary
Procesdings. L.F. 443, 448,

On October 12, 2001, Respondent Smith and the other Recaivers and Trugtee filed their

Mation for Judgment on the Pleedingsin the Andllary Adversary Procesdingsin thiscaseand in the
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cases that are now on gpped to this Court as SC84211, SC84212, SC84213 and SC84328, aswdll
asin Case No. 01CV 325409 which remains pending before Judge Stuckey in the Cole County Circuit
Court. L.F. 468. That Mation incorporated by reference the pleadings and mationsin the other cases
into this case, induding Respondent Smith's Frst Amended Mationsin Case No. 01CV 324800

(L.F. 50in SC84328).

The Sate Tressurer’ s Mation to Vacate, the Mation for Judgment on the Pleadings of the
Recavers and Trugtee, aMation for Judgment on the Rleadings by Judges Kinder and Brown in Case
No. 01CV 324800 (L.F. 36 in SC84328) and Judge Brown's Mation for Consolidation (L.F. 220in
SC84328) were dl naticed for hearing on October 18, 2001, before Judge Stuckey.

On October 18, 2001, prior to the commencement of the hearing before Judge Stuckey,
Respondent Smith filed her Mation for Order Directing Hearing After the Condusion of the Andillary
Adversary Procesdings to Congder Digposition of Funds. That Mation requedts if it be determined in
the Andillary Adversary Procesdings thet the Court has authority to distribute the funds other than to the
State Tressurer pursuant to the Uncdlaimed Property Adt, thetrid court to enter an order directing public
notice of ahearing a which time interested persons could be heard re the digposition of the fundsin this
case. L.F. 777. On October 18, 2001, the State Treasurer filed her Objectionsto Various Mations
(L.F. 478-485) and her Suggestionsin Oppaostion to Various Mations (L.F. 486-584).

On October 18, 2001, a hearing was held before Judge Stuckey with respect to the Mations
that had been noticed for hearing, and the Mations (except for the Mation to Consolidate, which was
withdrawn) were teken under advisement. L.F. 585.

Legd Aid of Western Missouri, Legd Sarvices of Eagern Missouri and Mid-Missouri Legd

Services later appeared as Amid Curiae and submitted Suggestions (L.F. 787, 945) and an Appendix
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of Sdected Cases (L.F. 801)
On November 27, 2001, Judge Stuckey entered his Order and Judgment. L.F. 585; st forth

in Appendix A a A-1.
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POINTSRELIED ON

l.

Thetrial court did not err asasserted in Appellant’s Points| through X
inasmuch asthe State Treasurer had and has no authority or standingto
collect unclaimed property or administer the Uniform Disposition of
Unclaimed Property Act because those are duties imposed by statute
which cannot constitutionally be imposed upon the State Treasurer
because of the provisionsof ArticlelV, Section 15, Missouri Constitution,
prohibiting the imposition of any duty by law which isnot related to the
“receipt, investment, custody and disbursement of state funds and funds
received from the United States government” and, alter natively, because
the statutesimposing collection and administrative dutiesunder said Act
were enacted in violation of the “single subject” and “clear title”
provisionsof Articlelll, Section 23, Missouri Constitution.

Cases

Board of Public Buildings v. Crowe, 363 SW.2d 598 (Mo. banc 1962)

Director of Revenue v. Sate Auditor, 511 SW.2d 779 (Mo. 1974)

Carmack v. Director, Department of Agriculture, 945 SW.2d 596 (Mo. banc 1997)

Other Authorities

Artide |V, Section 15, 1945 Missouri Condtitution
Debates, Missouri Condtitutiond Convention —June 1944

ArtidelV, Sections 13, 14 and 22, 1945 Missouri Condtitution
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Artide |V, Saction 15, Missouri Condtitution, as amended in 1986

Artide 1, Section 23, Missouri Conditution

Conference Committee Subdtitute for Senate Committee Subgtitute for House Committee Subdtitute for
House Bill No. 566, 87" Generd Assembly, First Regular Session

Sections 447.575, 447.532.1, 447.503(7), 447.539, 447.543 and 447.517, RSMo 2000

Opinion No. 110 of Attorney Generd Danforth, January 12, 1970

.

Thetrial court did not err asasserted in Appellant’s Points| through X
because the Cole County Circuit Court hasthe authority to make a
disposition of the funds (including interest thereon) in this case even if
arguendothe State Treasurer hastheauthority to assert claimsand
collect unclaimed property pursuant to the Uniform Disposition of
Unclaimed Property Act.

Cases

Sate Tax Commission v. Administrative Hearing Commission, 641 SW.2d 69 (Mo. banc 1982)

Van Gemert v. Boeing Company, 739 F.2d 730 (2 Cir. 1984)

Satev. Levi Strauss & Co., 715 P.2d 564 (Cd. Bank 1986)

Friar v. Vanguard Holding Corporation, 509 N.Y.S.2d 374 (N.Y. App. Div. 1986)

Other Authorities

ArtideV, Sections 1, Missouri Condtitution

ArtideV, Section 14, Misouri Condtitution
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ArtideV, Sacdtions 3, 4 and 8, Missouri Condtitution

Artidell, Section 1, Missouri Conditution

Section 447.532, RSVio 2000

Kevin M. Forde, What Can A Court Do With Leftover Class Action Funds? Almost
Anything!” , 35 Judges Journd 19 (Summer 1996, American Bar Assodiation)

[1.

Thetrial court did not err asasserted in Appellant’s Points| through X
because the Appellant State Treasurer isnot in a position to make any
claim to the funds in this case pursuant to the Uniform Disposition of
Unclaimed Property Act.

Cases

Sate ex rel. Eagleton v. Champ, 393 SW.2d 516 (Mo. banc 1965)

Citronelle-Mobile Gathering, Inc. v. Boswell, 341 So.2d 933 (Ala. 1977)

Douglas Aircraft Co. v. Cranston, 374 P.2d 819 (Cd. 1962)

Other Authorities

Section 447.532.1, RSMo 2000

Section 447.503(7), RSMo 2000
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V.
Thetrial court did not err asasserted in Appellant’sPoint |11 inasmuch
as interest upon the funds in this case may be used and disbursed as
provided in the Orders Appointing Receiver and in Section 483.310.2,
RSMo.

Other Authorities

Section 483.310, RSMo 2000
V.
Thetrial court did not err asasserted in Appellant’sPoint IV inasmuch
astheMotion for Judgment on the Pleadingsincor porated other
pleadings and motions, that M otion could be consider ed asa motion to
dismissand thetrial court could properly concludethat the State
Treasurer could not assert aclaim to thefundsor had not properly
asserted a claim to thefunds.
Cases
Angelo v. City of Hazelwood, 810 SW.2d 706 (Mo. App. E.D. 1991)
VI.
Thetrial court did not err asasserted in Appellant’sPointsV, VI, VII,
VIII, X and X inasmuch asthe Cole County Circuit Court had and
continuesto havejurisdiction over thefundsin thiscase, any claim to
thefundsheld in thiscase must be asserted in this case, the Cir cuit

Court hasthe authority to require persons claiming funds held in this
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caseto appear and show their entitlement to the funds, the Appellant
was properly served with the July 20, 2001, Order and the Motion and
Petition, and the Appellant isnot entitled to any order of
disqualification.

Cases

State exrel. Sullivan v. Reynolds, 107 SW. 487 (Mo. banc 1907)

Brady v. Ansehl, 787 SW.2d 823 (Mo. App. E.D. 1990)

Robin Farms, Inc. v. Bartholomew, 989 SW.2d 238

State exrel. Gleason v. Rickoff, 541 SW.2d 47 (Mo. App. E.D. 1977)

Other Authorities

Supreme Court Rule 66.02
Supreme Court Rule 52.07
Supreme Court Rule 54.01

Supreme Court Rule 44.01(d)
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ARGUMENT

l.
Thetrial court did not err asasserted in Appellant’s Points| through X
inasmuch asthe State Treasurer had and has no authority or standingto
collect unclaimed property or administer the Uniform Disposition of
Unclaimed Property Act because those are duties imposed by statute
which cannot constitutionally be imposed upon the State Treasurer
because of the provisionsof ArticlelV, Section 15, Missouri Constitution,
prohibiting the imposition of any duty by law which isnot related to the
“receipt, investment, custody and disbursement of state funds and funds
received from the United States government” and, alter natively, because
the statutesimposing collection and administrative dutiesunder said Act
were enacted in violation of the “single subject” and “clear title”
provisions of Articlelll, Section 23, Missouri Constitution.
Introduction
Weassat in our Point | thet the dutiesimpased by the Undaimed Property Act upon the State
Treesurer to perform collection and adminidrative functions with repect to undaimed property are
dutieswhich Artide 1V, § 15, Missouri Conditution, prohibits from being imposed by law upon the
Sae Tressurer. Alternatively, we assart that the legidation which purported to impose those duties
upon the State Treasurer waas adopted in violation of Artide 11, 8 23, and wastherefore ineffective in
imposing such duties. Therefore, the State Treasurer cannot as ametter of law assart any damto the

fundsin this case pursuant to the Undaimed Property Act.
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For if the Sate Treasurer cannot collect or assart dams for undamed property under the
Undamed Property Act, then the State Treasurer has no authority to assart any daimswith repect to
the funds (induding interest thereon) in this case, and dl of theissuesraisad in the Appdlant’ s remaning
Points are either moot or & most harmless error and need not be considered further.

While we do not bdlieve that the Sate Treasurer can condtitutiondly adminigter the Undamed
Property Act, we do nat believe that the Court in this case needsto go thet far. The Court, we bdlieve,
only needsto reach the issue of whether the State Treasurer can exercise the collection-related
functions, i.e, requiring those who hold undaimed property to report and turn over undamed property
to the State Treasurer, assarting daims for undaimed property and bringing actions to recover
undamed property.

Missouri’ sfirg Undaimed Property Act became effective on August 13, 1984. See, House Bill
No. 1088, 82" Generd Assembly, Second Regular Session. Under House Bill No. 1088, the
collection functions and the other adminidration duties under the Undaimed Property Act were vested
in the Director of the Department of Economic Deve opment.

On duly 1, 1993, the callection functions and the other adminigrative functions under the
Undamed Property Act were transferred to the State Treasurer by a Type | trandfer under the
provisons of Conference Committee Subtitute for Senate Committee Subdtitute for House Committee
Substitute for House Bill No. 566 enacted in 1993 during the 87" Generd Assembly, First Regular
Sesson. This Court has heretofore found C.C.SS.C.SH.C.SH.B. No. 566 to befadly flaved.
Carmack v. Director, Department of Agriculture, 945 SW.2d 956 (Mo. banc 1997). See
further discusson, infra.

Theonly interest Appdlant Farmer has with respect to the fundsin this case is because of the
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datutory collectionrdaed duties and other adminigtrative duties vested in her under the Undaimed
Property Act.

There are severd different versions of the “Uniform Disposition of Undaimed Property Act.”*
Missouri gppears to have adopted portions of the revised 1966 verson of the Uniform Act. See
Va. 23A, Vernon' s Annotated Missouri Statutes, page 270. Other versons of the Uniform Act
on the subject indude the Uniform Digpogition of Undamed Property Act of 1954 and the Uniform
Undamed Property Acts of 1981 and 1995. For reference purposesin this Brief, we refer to
Missouri’s verson of the Uniform Act as the “ Undaimed Property Act,” which indudes Sections
447.500 to 447.595, RSMo.

Under Points| and |1 of her Brief, the Appdlant State Treasurer relies upon and references
Sections 447.575, 447.532.1, 447.503(7), 447.539, 447.543, and 447.517, RSMo.

Section 447.575 on its face imposes a collection duty upon the State Treasurer with

respect to “property” — “the treesurer shdl bring an actionin a court to enforce.. . .

ddivery” (Emphads added).

Section 447.532.1 contains provisons with respect to “intangible persond property

held for the owner by any court” (Emphass added).

Section 447.503(7), as noted a page 34 of Appdlant’ s Brief, defines“Owng™ to

indude*”any person having alegd or eguitable interest in property subject to “the Act”

1 We nate thet the Appdlant’ s Brief eroneoudy refersto the “Uniform Didribution (S¢) of Undaimed
Property Act.” See, eg., pages 26, 32 and 38. The correct title for the Act uses the word

“Digpogtion” rather than theword “Didribution.” See, Section 447.500, RSVio 2000.

35



(Empheds added).

Sections 447.539 and 447.543 rd ae to callection functions of the State Tressurer, with

provisons being st forth for the filing of reports with the State Treesurer.

Section 447.517 rdaesto “ fundshdd or owing by autility.” (Emphessadded). This

section has no rdevance here. The fundsin question are not “hed’ by a utility; rather
they are“hdd’ by the Respondent Recalver under the supervison of the Court. They
aedso not “owed’ by autility inesmuch as once the dectricd utilities pad the funds
into the regigtry of the Court pursuant to paragraph 7 of Judge Kinder’s Order of
October 19, 1979 (L.F. 67), those funds ceased to be “owed” by the dectric utilities.
Therefore, the providons of Section447.517 are not pertinent to any issuesin thiscase

A sine qua non of the Undamed Property Act involves the concept of aperson baing an
“owner” who hasa*“legd or equitableinterest” in property. When monies, intangible persond
property or even tangible persond property are ddivered to the State Treasurer, the underlying concept
and scheme of the Undamed Property Act isthat the State Treasurer will hold the property of an
owne “having alegd or equitable interes” o thet that owner can fileadam to effect arecovery.

The property which the Satutes purport to authorize the State Treasurer to recover isnot the
date’ s property. Rather, it isundamed property of an“owne” who hasa“legd or equitable interest”
in thet property. The State Treasurer in Suggestions filed before Judge Stuckey characterized the
property asfollows

“The Undamed Property Divisdon [of the State Treassurer’ s Officg] currently holds

more than $155,000,000 in more than one million owner accounts. Satigticaly one of

evey ten Missourians has undamed property being held by the gat€ s Undamed
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Property Divison.” (L.F. 488).

Consequently, when the State Treasurer pursuant to the Undamed Property Act seeksto
recover funds or other property, it is not stete funds or ate propertiesthat sheis seeking to recover.
Indteed, it isfunds or propertiesin which particular owners have alegd or equitable interest. While
under the gatutory scheme of the Undamed Property Act portions of the monies collected are sivept
into generd revenue after aperiod of time and the Sate uses the “float”, such does not modify the
owner's“legd or equitable interest” in the monies, and the owner can recover moniesin an amount
equivadent in vaue to hismonies or other property saized by the State Treasurer — subject to (i) the
owner being able to establish his entitlement and (i) appropriation.®

ArticlelV, § 15, Re No Additional Duties Upon the State Treasurer

Weturn now to a consideration and discussion of those provisons of Artide 1V, 8 15, Missouri
Condtitution, limiting the duties which may be imposed upon the State Treesurer by datute

“No duty shdl beimpaosed on the Sate treasurer by law which isnot rlated to the

recaipt, invesmant, custody and disbursement of sate funds and funds recaived from

the United States government.”® (Emphasis added).

2 Callection of an owner’s undaimed monies by the State Treasurer rather than by the Director of
Revenue or other agency or officda under the Governor presents another problem. Oncethe owner’s
undamed monies reaches the State Treasurer, the money can only be withdrawvn from the Sate treesury
by appropriation. Artide 11, 8 36, Missouri Condiitution. Such implicates yet further congtitutiona

problems

3 Thefull text of Artide 1V, 8§ 15, Missouri Constitution is st forth in Appendix B to this Brief & A-5
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Any datutory duties which the State Treasurer has under the Undaimed Property Act to assert
any damsto the fundsin this case or to require any reports with repect to those funds cannot be
condtitutionelly exercised because of the above-quoted congtitutiond provisonin Artide IV, § 15
inesmuch as—

1. Undamed propaties are not “ state funds’ or “ funds recaived from the United States

government”. The adminigration of the Undamed Property Act does not rdate to
“gate funds’ or “funds received from the United States’.

2. Evenif, arguendo, undaimed propetiesrdaeto “ sate funds’ or “funds recaived
from the United States’, the State Treasurer can anly exercise duties with respect to
undamed propeatiesinvolving the “ recaipt, invesment, custody and disbursement” of

such undamed properties. The State Treasurer cannot exercise the collection duties of

assating daimsto undaimed properties, bringing actions to recover undamed
properties or requiring reports with respect to undamed propertiesto be filed with her.
We have s&t out in Appendix C (A-7 —A-12) to this Brief the condtitutiond provisons rdaing
to the condtitutiond duties and limitations which predate the current verson of Artide 1V, § 15, aswel
asthe*“limitation” of duty provisonsfor the State Auditor and the Secretary of State which arein pari
materia to those goplying to the State Treasurer. There were no provisonsin the 1820 or 1865
Conditution which st forth duties or limitations on duties of the State Tressurer.
The 1875 Condiitution did not st forth any duties or limitations on duties of the Sate Tressurer

within Artide V of thet Condtitution rdating to the “ Executive Department.”  The 1875 Conditution,

and A-6.
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however, did have provisonsin Section 15 of Artide X rdating to “Revenue and Taxation” which st
forth provisons providing for the deposit of fundsin depositories sdected by the Sate Tressurer with
the goprovd of the Governor and the Attorney Generd. See Artide X, 8 15, 1875 Missouri
Condtitution, st forth in Appendix C to this Brief & A-7. The 1875 Conditution did not have any
provison limiting the duties which could be placed upon the Sate Treesurer.

The present provisons of Artide 1V, 8 15, which limit the duties that may be impasad upon the
State Treesurer derive from the 1945 Condtitution as formulated by the 1944 Condtitutional Convention
during its debatesin June of 1944. Artide 1V, 8 15, asformulated by the 1944 Condtitutional
Convention and adopted by the peoplein 1945 is st forth in Appendix C to thisBrief a A-7 —A-8.
Theprovidonsof Artide IV, § 15, 1945 Condtitution, which limited the duties of the State Treasurer
were asfollows

“No duty shdl beimpasad on the Sate treasurer by law which is not rdated to the

receipt, custody and disbursement of gate funds”

At the same time as the 1944 Condtitutiondl Conventtion was adopting alimitation of duties thet
could be placed by gatute upon the State Treesurer, the Condtitutiona Convention dso formulated
limitations of duties that could be placed upon the State Auditor and the Secretary of Sate. See
Artide 1V, 8§ 13, 1945 Condtitution, with respect to the Sate Auditor:

“No duty shdl beimposed on him by law which is nat rdated to the supervising and

auditing of the recaipt and expenditure of public funds” (A-8).

SeeArtide 1V, 8 14, 1945 Condtitution, with repect to the Secretary of Stater
“. .. [N]Jo duty shdl beimposed on him by law which is not related to hisduties as

prescribed in this Conditution.” (A-8—A-9).
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Constitutional Convention Debates— June 1944

It isdear from the Debetes in the 1944 Condtitutiona Convention thet the limitation of duties
provisonsof Artide IV, 8 15, were intended to fored ose the impostion by Satute of precisdy the type
of duties which the Undamed Property Act purports to impose upon the Sate Treesurer.

Appendix D to this Brief a pages A-13 through A-55 contains copies of pertinent pages from
the transcript of the Debates of the Condtitutional Convention on June 12, 13, 14, 15 and 22, 1944.
Appendix D isapart of an Exhibit presented to Judge Stuckey e the hearing on October 18, 2001, and
the highlighting in the Appendix isas st forth in thet Exhibit. At A-14 isaliding of the namesand
postions of certain convention delegates participeting in the Debates. At A-15—A-17 isan Index to
the Debate excerpts which has been prepared as a convenience to this Court.

The Debates were thoughtful and encompass higorica andyses, palitica science theory,
governmentd experience, pragmetic condderations and palitical compromise. Themgor “players’ as
ddegates in the Debates of these issuesin June of 1944 were former Governor Guy B. Park (Governor
1933 t0 1937); former Sate Treasurer Richard R. Nacy (Treasurer from 1933 to 1937, Second Vice
Presdent of the Convention, Presdent of Centrd Missouri Trust Company, and longtime Missouri
paliticd figure); Allen McReynalds (Senator from Carthege from 1935 to 1944); Dr. Lewis E. Meador
(Professor of Economics and Politica Science a Drury Callege); Dr. Franc L. McCluer (Chairman of
the Convention Committee rdlating to Finance, served as President of Westmingter Callege); and
Marshdl E. Ford (Chairman of the Convention Committee on the Executive Department, served as
Sae Senaor). Also participating in the Debates was Clem F. Storckman, who later became amember
of this Court.

The Condtitutiond Convention Committee chaired by Mr. Ford reported a proposed
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Condtitutiona Artidle rdating to the Executive Department. Section 14 of that proposed Artide st
forth the offices of Governor, Lieutenant Governor, State Auditor, Secretary of State, and Attorney
Genegd and provided for severd executive departments, but did not provide for an office of State
Treasurer. Ingtead, a“ Department of Finance” was proposed. Seetext of proposed Section 14 at
DTr. 3995 (A-18),* and explanation of Mr. Ford a DTr. 3995-6 (A-18 — A-19). Consideration of
Section 14 was deferred until the Convention decided whether “we want a cabinet form” of Executive
Depatment. DTr. 4010 (A-21).

Section 18 of the Committee proposed the Executive Department Artidle provided thet anly the
Governor, Lieutenant Governor and State Auditor would be dected. Other Sate officiads would be
gopointed. DTr. 4017 (A-22). Mr. Ford in presenting Section 18 discussed the desirability of a*short
ballot’ and a“cabinet sysem’”. DTr. 4018 (A-23). Dr. Meador then spoke a length on the cabinet
form of government, induding going into English higory, the cabinet sysem developed during
Washington' s presidency which has perssted, and the problems of aweek executive in Sate
govenment. DTr. 4051-4054 (A-24 — A-28). Professor Meedor summiarized:

“We have established in the Sate government in recent years alarge number of boards

and bureausthat, for dl practicd purposes, are beyond the control of the executive,

Theonly red control over many of the exiding boards and bureaus of thisdaeis

through the legidature. If we desire to mantain the principle of sgparation of powersin

date government, the control over these boards should be vested in the governor. The

4 The“DTr.” referenceisto the page of the Debaestranscript. The“A” referenceisto the pagein

the Appendix to this Brief.
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establishment of a cabinet to advise the governor, together with the reorganization of dl

these boards and bureaus under the executive department would accomplish this

purpose” DTr. 4053-54 (A-27 — A-28).

Governor Guy B. Park, Democratic Governor from 1933 to 1937, spoke &t length in support
of the cabinet system, related his experiences as Governor, and indicated thet in advocating the cabinet
sysem, he was dso authorized to advise the Convention that Governor Henry S, Caulifidd, the
Republican Governor from 1929 to 1933 concurred in his views aso supported the cabinet system.
DTr. 4061-4065 (A-29 — A-33). Park rdated thet being “inexperienced in governmenta matters but
thinking | wasright”, he proposed in hisinaugurd address that “auto licenses be issued by county
officars’ so that that would save the Sate money. Park then indicated thet “within two days after thet
recommendation was made an offidid [the Secretary of State] and one of his deputieswho wasin
charge of the auto department berated me for meking such aproposd. I’m not using their language but
itiswhat it meant.” DTr. 4062 (A30). Park related that in order to pay sate obligations during the
depression hefdt it necessary to propose asdestax and that ingead of “buying” auto license plates a
a“high price’” he propased having them made by “idle men in the penitentiary”, but that such was
opposed by statewide dected dofficids of his same party. DTr. 4062 (A30).

Park then recounted the redlities of palitical patronage and having “five governors’ in Jefferson
City:

“Hereisancther thing thet | olboserved resuiting from the five Governors by the people

of thisgate & the sametime | was. Offidds did not hestate in violation of, & lesst the

soirit of the Condtitution, to appoint members of the L egidature, their children, their

fathers and their intimate friends to positionsin ther offices The result wasthet in the
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cause of such amultiplicity of dutiesbaing viven (S©) to the different departments of this

date, by thet influence exercised by them for possible honest but certainly politicd

purposes they have been able to accumulate such alarge patronage and such alarge

payral. | refer to thase few thingsto illudrate that no matter if you beong to the same
party, it is naturd with human beings to be somewhat sdfishif they have palitica
ambitions, to forward those ambitions and it has been done and is il being donein this
date and evary ather gate in the union thet has the same system of government. And
what does it mean to the taxpayers of this sate? What would the adoption of thisplan
mean to the taxpayers of thisstate and | am here nat criticd of my fdlow officers not
impugning thair matives but | am here represanting the taxpayers of thissate and | say

to you that by centrdizing this government, by adopting this system thet isbeing

proposed, it will rdieve the taxpayersin many ways of many, many unnecessary tax
burdens. . ..

“No business, however amdl, no wholesdle house, no railroad can be operated
economicdly, intdligently and successfully if those in charge of the busness are divided

and don't seeeyeto eye,

“. .. but I am smply rdaing a condition that existed during my adminidration thet
exiged, according to Governor Caulfied, during his adminidration and exiged, | am
sure, during the adminigration of dl of the Governors thet we have hed in the lagt twenty

or twenty-fiveyears” (Emphessadded) DTr. 4063-4064 (A-31—A-32).
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In conduding, Governor Park Sated:

“ ...l have and could have no paliticd amhitions. . . . | owethem [the people of

Missouri] the grestest debat. . . . They aremy people; they are your people and | think

that ashorter better business sysem inddled in this sate will be more beneficd to the

people of this gate, not only from a governmenta sandpoint but from the andpoint of

the taxpayer and, by theway, it is high time that the taxpayer was being remembered.

DTr. 4064-65 (A-32 — A-33).

In one of the few such notesin the Transoript of the Debates, the reporter noted at the end of
Governor Park’ s presentation —

“(Loud gpplause)”
Dick Nacy then promptly moved for arecess, which was effected. Governor Park’s “five governors’
goeech was to have a profound effect upon the Convention in limiting the duties thet could be given by

satute to the Sate Treasurer, the State Auditor and the Secretary of State”

5 While the Convention ended up providing Spedified conditutiond duties for the State Treesurer, the
State Auditor and the Secretary of State (Artide |V, 88 15, 13 and 14), Artide IV of the 1945
Conditution did not provide any condtitutiond duties for the Attorney Generd —and in fact removed his
“goprovd” of depositories of gate funds function which was specified in Artide X, 8 15, of the 1875
Conditution. The depoditories“gpprova” function of the Attorney Generd in the 1945 Condtitution

was trandfarred to the Sate Auditor. Artide 1V, § 15.

Consequently, the Attorney Generd can only exercise Missouri Satutory powers and common

law powers asthey exised in England prior to 1607. By 1607 the powers of the English Attorney
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Judge Storckmean expressad his views with respect to the cabinet system:

“At leadt, snce the Condtitution of 1865 it has been provided that the Supreme
Executive Power of the State shd| be vested in the Governor. Supreme needs no
definition. Itisthehighest. ... Onthe other hand, we have found thet, in practice, the
Governor has been hamdtrung to a point where he cannot exercise the supreme
executive power thet the people have many times said that he should have — the power

thet is given to him under the present Condtitution and which we proposeto give him

Genard had nat advanced to a cabinet postion in the English government. It was not until after thet
date that the Attorney Generd became the atorney for the government asawhole. Cooley,
“Predecessors of the Federd Attorney Genard: The Attorney Generd in England and the American
Colonies’, The American Journal of Legal History, Val. 2, page 304, 307 (1958). Aslateas
1768 Lord Chief Judice Wilmat, in dlowing asuit to procesd which hed been filed by the King's

Sdlictor Generd rather than by the Attorney Generd, reasoned:

“The arguing thet the Attorney Generd only, and no other officer was entrusted by the
Condtitution to sue for the King, ether avilly or crimindly, isafundamenta mistake”

Wilkesv. The King, (1768) Wilm. at pp. 327.

Seeds, Kelly v. Hanson, 931 SW.2d 816 (Mo. App. W.D. 1996) (State Auditor could
sue by her own atorneys); and State v. Planned Parenthood, 66 SW.3d 16 (Mo. banc
2002) (Attorney Generd subject to rulesthe same as other atorneys). Consequently, the

Attorney Genegrd’ s authority isaso limited.
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under Section 1 of our present draft which we have gpproved.” DTr. 4109 (A-34).

An amendment was theregfter propased by Mr. Rex Moore to make the State Treasurer an
eected officer. DTr. 4124 (A-35). Mr. Moore pointed out thet if the State Treasurer was gppointed
by the Governor, then —

“...[Y]ouareplacng in the hands of the Governor and the Governor adone the power

to select the depositories of all satemoney.” DTr. 4125 (A-36).

Mr. Moore quoted Governor Park as saying it would nat be * good public palicy to give one man full
and complete power to select the depositories of gate money”. DTr. 4125 (A-36). Mr. Moorethen
yidded to Mr. Nacy to explain the work of the Treesurer’ s office. DTr. 4127 (A-37).

Former State Treasurer Nacy then presented the following views

“The Treasurer’ s office has no patronage to gpeek of. It isnat alarge office,

but it isan important office. 1t's an office thet the founders of the present Condtitution

thought so important that they prohibited the State Treasurer from sucoceeding himsdlf

and there was areason for that because if there was any mdfeasancein office or any

shennanigans going on with the money of this Sate, theat it could be found out in four

years, 0 that the State Tressurer’ s office isimportant.

“Now, there are some tax collection agendiesin the Staie Treasurer’ s office

which | doubt ought to bethere” (Emphesisadded). DTr. 4128 (A-38).

Mr. Nacy then discussed the tax collection functions which he “doubt]ed] ought to be there’.
Mr. Nacy next advocated the ection of the State Treasurer. Nacy then spoke in favor of
limiting the “callection” functions of the Treesurer’ s offices

“Now, | agree with Mr. Moore that there are cartain functions that ought not to bein
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the office of the State Treasurer. | doubt Sncerdy whether the State Treasurer ought to

be atax collector. | think this; that he ought to be the complete tax collector or ought

not to be any tax collector. | think there ought to be established a Department of
Revenuein this state and when Governor Park was ected Governor he made thet
recommendation in hisinaugurd address, but as| recdl, did not follow it out. | rodeto
S. Louisthe next day with Governor Park and told him thet insofar asthe State
Treasurer’ s office was concerned we had no objectionsto any such program as that
because it meant nothing insofar as the patronage was concerned. It was more
responsihility and redly responsibility thet ought not to bein the office of the State
Treasurer. So | am not one of thase who contends that you ought to load up some of
these departments with functions thet are redlly nat asthisartide says, germaneto the
functions of the office proper.” (Emphasisadded). DTr. 4129 (A-39).
Dr. McCluer then mede the fallowing inquiry of Mr. Nacy —

“MR. MC CLUER: Mr. Nacy, you havejust spoken infavor of the

Department of Revenue and separating it from the Tressurer, Separating the functions of

tax collection Do | take it thet you advocate the dection of a Treasurer who would be

the custodian of the funds and such rlated adtivities rd ated to the custody of fundslike

the selection of adepogtory, but that you do not propose to have the dected Treasurer

the heed of the Department of Revenue which has been recommended by the
Committee on Sate Finance?
“MR.NACY: Yourfirg opinion | agreewith. What | meento say isyes, |

think he ought to be the custodian of therevenues. . .. Period.” (Emphasis added).
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DT. 4130 (A-40).
Dr. McCluer then inquired asto whether, if the Convention voted to amend the Committeg s proposd
to make the State Treasurer an dective office, Mr. Nacy would be in favor of making “the State
Treasurer the heed of the Department of Revenue’ or whether “the heed of this Department of
Revenue should be an gppointee of the Governor”. Nacy responded thet —

“I do not think the Treasurer should be head of that Department.” DTr. 4130 (A-40).
Nacy dso indicated theat the “ head of that Department” should be an gppointee of the Governor rather
than an dected officer” —

“I think we should not create any more dected officers” DTr. 4130 (A-40).

Mr. Ford, Chairman of Executive Department Committee, shortly thereefter requested a 15
minute recess so thet —

“. .. 1 think we might work out something thet it will save agood ded of time and

perhaps meet with more harmonious results then otherwise” DTr. 4134 (A-43).
During the recess Senator McReynolds and Mr. Nacy drafted a proposed new section rdeing to State
Treasurer. See DTr. 4171 (A-49). After the recess, Senator McReynolds read the proposed new
section for the information of the delegates, but did nat atempt to formally offer it for consderation a
that juncture. The McReynolds/Nacy proposed new section provided —

“The State Treasury (Si¢) shdl have cugtody of dl date funds and shdl immediately

upon the receipt thereof deposit the same to the credit of the Sate for the benfit of the

funds to which they respectively belong in such banks trust funds to companies or other
banking inditutions as he may from time to time, with the gpprova of the Governor and

the State Auditor select, and ghdl, from time to time, make such disbursement of the
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same as Shdl be provided by law. Provided, however, thet no law shdl be passed by

the Generd Assembly authorizing or permitting the State Treesurer to assume duties of

any other kind than the custody and dishursement of date funds as above set out;

Provided, further, that the State Treasurer shdl not be digible for re-dection.”

(Emphesis added) DTr. 4135 (A-44).
An atempt to refer to committee Section 18 with the pending Amendment No. 11 to make the State
Tressurer an dected officer falled. DTr. 4135 (A-44). There was some further limited debate.
Governor Park closed the debate by making it dear that there was an understianding among a number of
the key ddegates thet passage of the amendment mking the State Treasurer an dected office was
dependent upon passage of the McReynaldsNacy section limiting the duties of the State Tressurer:

“MR. PARK: * * * | undergand from the direct Satement of Judge Moore

and Mr. Nacy, and | will soon have their satement astheir bond, and | know their

word isgood, and | know thet other ddegates share the same opinion, the effective

part, the part for which | argued mogt strenuoudy, was not thet the people shouldn't

et these officers, but the principle back of it that these officers should not be

permitted to usurp the power thet neturdly belongsto the Chief Executive of the State,

and | am sure that when the vote is taken that Jones Parker will do as he says thet

every ddegate in this house will do asthe dictates of his conscience prompt, and thet

the red objection to the Mgority committee Proposd will be overcome and thet this

delegation, when the Treasurer and Secretary of State are dected, this Convention will

setoit that the condition that now exiss will no longer be present. Therefore, | am

going to vote for the amendment of Mr. Moore. (Emphed's added).
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“PRESIDENT: The Secretary will cdl therall.”
Theroll call reflected 48 Ayesand 26 Nos. DTr. 4140 (A-46).
Shortly theresfter Section 14 was amended to specificaly provide for a* Department of
Revenue'. DTr. 4159-60 (A-47 — A-48).
Then the proposed new McReynolds/Nacy section (Section 16a) was formally presented by
Mr. Ford as an amendment to the Committee “HlI€’ rddive to the Executive Department:
“Section 16a The State Treasurer shdl have custody of dl sate funds and shdl
immediately upon the receipt thereof deposit the same to the credit of the date for the
benefit of the funds to which they respectively belong in such banks trust companies or
other banking indtitutions as he may from time to time, with the gpprova of the
Governor and the State Auditor, sdlect; and shdl, from time to time, make such
dishursement of the same as shdl be provided by law. Provided, however, that no law

shdl be passad by the Generd Assembly authorizing or permitting the Sate Tressurer

to assume duties not rd aed to the recaipt, custody and disbursement of sate funds.”

(Emphasis aoded) DTr. 4171 (A-49).

Therewas abrief discusson why the Sate auditor was subgtituted for the attorney generd asthe one

whaose approva was required to approve abank or trust company asa“depository”. Professor
McCluer responded thet it was because the State Auditor “dedswith fiscd maiters’. DTr. 4172 (A-
50). By avoicevote, Section 16a was adopted by the Convention. DTr. 4172 (A-50). The only
subsequent changes in the language which became Artide 1V, § 15, of the 1945 Missouri Condtitution,
were Syligtic by the Committee on Phraseology in putting the languege in find form for find Convention

action and submission to the voters. There were no subsequent changesin substance.
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There was later condderable debate when the section [now Artide 1V, § 14] prescribing the
duties of Secretary of State came before the Convention. Mr. Mayer moved the adoption of a
subgtitute amendment which proposad the following additiond language:

“Provided, however, that the Generd Assembly shdl not authorize or permit the

Secretary of State to perform any duties not rdated to his duties prescribed in this

Condtitution” (Emphesisadded) DTr. 4211 (A-51).
Thiswas seconded by Professor Wood.? Mr. Mayer then spokein favor of the foregoing substitute
amendment limiting the duties of the Secretary of State. He next discussed generdly the need to
gpedificdly limit the powers and duties of the State Treesurer, the Secretary of State and the State
Auditor:
“Now, we garted in yesterday to gtrip these offices of too many gppointees. Some
people say, ‘W, you ought to take the taxes out of his office and that would be
enough’. | have nothing againg the Secretary of State but dl the criticiam of decting
these officars has been thet the Legidature has given them some duties and some
gopointess that they actudly become stronger than the government or & least as strong.
Thetak around here was we have got five or Sx Governors up a Jefferson City. Now

evaybody agread yeserday in the discusson that while they ought to be dected, |

6 “Mr. Wood of Johnson” was Professor Rolla F. Wood who was a Professor of History and Political
Sdence & what is now Centrd Missouri State Univeraty in Warrendourg. Mr. Wood was active in the
Committee of the Convention which formulated “Fle 16 rdating to the Executive Department. DT.

3995 (A-18).
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mean those who supported that Sde, while they ought to be dected and dl of the

powers ought to be taken from them  Thistakes nothing from them thet a Secretary of

Sate ought to have. The Legidaure, for ingance, the auditor now has charge of dl the

eschedt funds of the tate. Well, thet isdright. | have no doubt he has handled them

perfectly and yet nobody ese would give the auditor not only the right to collect taxes

but to handle escheat funds and nobody ought to be but himsdf.

“... And 201 say whilewe have dl agread these officers should be dected, | think it

was agreed by both the proponents and the opponents that they ought to be stripped of

al these various powers and it ssemsto me this amendment strips him of no power thet

he ought to have and, therefore, | hope it will be adopted and then | shel beglad to

vote for the Cope amendment.” (Emphasisadded). DTr. 4212 (A-52).
In the context of this cageit is Sgnificant that even though the Sate Auditor [Forrest Smith, who would
become Governor in 1949] hed handled the escheet funds “ perfectly”, and that even though the

“Legidaure’ had given the State Auditor the duty to administer the eschest funds, “ nobody dse [but

the L egidature] would give the auditor not only the right to collect taxes” but to handle eschest funds . .

" (Emphasis added). Consequently, there was the concept expressed thet the State Auditor under the

7 Prior to the 1945 Condiitution the State Auditor wasin charge of the collection, inter alia, of sales
taxes. There remained a digoute between State Auditor Smith and Attorney Generd McKittrick asto

whether Smith'slawyers (eg., John Hendren and Elmo Hunter) would do the in-court collection work,
or whether attorneys under McKittrick would do that work. Hendren, et d., continued to do work for

Snith.
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limitation of duty provisons formulated by the Convention should not adminigter the eschedt law. The
adminigtration of the escheat lavs would be trandferred by satute to the Department of Revenue.

Senator McReynalds spoke in favor of the Mayer amendment limiting the duties that could be
imposed upon the Secretary of State:

“The effect of the proviso isto teke away from the office dutieswhich are unrdaed to

the Secretary’ s office and which ought not to be lodged there. | think practicaly

evarybody here, mogt of them, are aware of the Stuation which has exised in the Sate

afdrs The dateon finances and | don't say this ariticdly, | merdy dateit asafedt,

have been ddegates (3¢) agreat many duties which were arbitrary to the origing

concept of ther office and findly the thing got off into a competitive bass where eech

one of them was engaged in enlarging, if he could, the operaions of his particular branch

of government. Well, perhgpsthet isalaudible ambition. Laudible or nat, it was

engaged inand | don't think it has been ahedthy Stution. All thet this redtriction

undartakesto do isto redrict asit does in the case of the tressurer which was accepted

promptly by Mr. Nacy, asit doesin the case of the auditor where it limits operalions to

the fidd of auditing and accounting, to redrict the office of the Secretary of Sateto a

fidd which is suitable to thet office and prevents the development of aStuation thet

exigs a the present time. | hope the Mayer amendment will be adopted.” (Emphesis

added). DTr. 4214 (A-53).

Mr. Mayer in dogng his gpeech upon his amendment limiting the duties of the Secretary of Sate
condluded:

“We have limited the Auditor, we have limited the Treasurer and dthough this [the
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Secretary of Sate s Officg isthe most aggressive one now, asit dwaysis thereisno

reason why it shouldn’t be limited just as the others have been and | say that without

any feding except earmnestness, without any feding but asncere bdief that the people of

Missouri expect usto limit these departments to where we will have one Governor and

not five” DTr. 4221 (A-54).

Mr. Mayer'samendment was adopted. DTr. 4222 (A-55).

Itisdear from dl of the foregoing thet there were extensive, thoughtful and careful debetes
redive to the limitation of the duties of the State Treeaurer, the Secretary of State and the State
Auditor? The debates reflect a unique combination of governmenta and palitica history, theory,
experience, practicdity and the law coming together. Onthe Sde of palitical experience and practicdlity
were former Governor Guy Park, former Sate Tressurer and Satewide palitica figure Richard Necy,
Sendtor Allen McReyndlds and Marshdl E. Ford (Chairman of the Conventtion Committee on the
Executive Department who had served as a State Senator). On the Sde of history and theory were Dr.
Lewis E. Meador (Professor of Economics and Politicd Science & Drury College), Dr. Franc L.
McCluer (Chairman of the Conventtion Committee on Finance and President of Westminger College),

Dr. William Bradshaw (Dean of the School of Business and Public Adminigration at the University of

8 Not dl the debates raive to limiting the duties of these offices have been discussed in the Brief, nor
does the Appendix contain the transcript of dl of the Debates on the subject. For example, Dr. William
Bradshaw, Professor and later Dean of the School of Business and Public Adminigtration & the
Universty of Missouri, Columbia, spoke with respect to the duties of the State Auditor. DTr. 4222 (A-
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Missouri, Columbia) and Professor R. F. Wood (Professor of Higtory and Political Sciencea what is
now Centrd Missouri State University). Those on thelaw Sdeinduded Clem F. Sorckman who
would later become a Judge of this Court. The limitation of duties provisons with respect to the offices
of State Treesurer, Secretary of State and State Auditor were not accidentd, but came asaresult of a
broad consensus that the previous practice of duties being added to these offices by legidative action
should be drictly limited for the reasons reflected in the debetes.

The reasons for limiting the duties of the State Treasurer, the State Auditor and the Secretary of
Sate are asvdid now asthey werein 1944 — perhgps even more So now because they do not have the
“bully pulpit” of the Governor. Thereisthe percaived need by many other dected officddsto publicize
the “performance’ of ther “duties’ through mediagaff and internet webstes to get afavorable “ sound
bite’, editorid or news story to promote ther politicd future,

The origind concept of the“Fle 16" propased Article which was reported to the Convention
floor by the Convention Committee on the Executive Department did not provide for a State Treasurer
— rather it provided for a Department of Finance. It dso provided for an gppointed Secretary of State.

Thiswas because of the desire to enhance the powers of the Governor under acabinet sygem within
the Executive Department. 1t was the dear sentiment of the Convention, both in the debatesand in the
actionstaken, that the Legidature had been too prone to place duties with dected Sate officids other
then the Governor, with the result thet gubernatorid authority had been greatly weekened. Inthe
process, the lesser satewide dected officia's had more patronage, extended patronege favorsto the
members of the legidatures, and used their expanded “duties’ to get their names before the public so
they could run for higher office. Asareault, government operations hed become more codlly for the

taxpayers.
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There was resgance, however, to the ideathat there should no longer be an dected State
Treasurer or an dected Secretary of State. A compromise was then struck by providing thet the State
Treesurer, the Secretary of State and the State Auditor would continue to be eected. Asapart of thet
overd|l compromise, the duties that could be assgned to the State Treasurer, Secretary of State and the
Sate Auditor were Spdled out in the condtitutiond provisions formuleated by the Convention and
prohibitions were written into what have become Sections 13, 14 and 15 of Artide IV drictly
prohibiting the impaosition of any additiond duties upon the State Treesurer, the Secrdary of Sate and
the State Auditor. Asaresult, some duties which those officids hed been exercising could no longer be
legally exercised after the adoption of the 1945 Condtitution.

Duties of the State Treasurer After Adoption of 1945 Constitution

With respect to the office of State Treesurer, after the adoption of the 1945 Condtitution:
The duties were limited to the handling of “ state funds’.
“State funds’ were funds of the date which were required to be placed into the State
Treasury and which could only be withdrawn pursuant to an gopropriation.
Tax collection functions were transferred to the Department of Revenue®
Artide 1V, § 15, limited the duties thet could be impasad upon the Tressurer and

therefore that could be exercised by the Treesurer to those which are rdaed to the

9 Artide 1V, 8 22, anew section in the 1945 Condtitution, provided that the  divison of collection” of

the Depatment of Revenue “shdll collect dl taxes, licenses and fees payable to the Sate, except that

county and township collectors shdl collect the Sate tax on tangible property until otherwise provided

by law.” (Emphasis added).
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“ recaipt, custody and dishursement of sate funds’.

Theword “and”, particulaly inlight of the Convention debates, mugt be given effect.
Therefore, before aduty can conditutiondly be imposed upon the State Treeaure, it
must rlaeto dl three activities with repect to “sate funds’ — (i) “recaipt”, (ii)
“custody” ad (jii) “disbursement”.
Thewords“gaefunds’ must dso be given effect. Therefore, before aduty can be
condtitutiondly imposad upon the State Treasurer, it mudt rdaeto the “funds’ of the
“date’, not to the funds of “owners’ who haven't daimed the funds for aperiod of
time nor to properties other than “funds’ *°
The 1945 Condtitution prohibited the impodition of any “collection” functions (requiring
reports and taking collection actions) upon the Sate Treasurer, evenif the “ collection”
functionswere rdated to “ sate funds’. Consequently, the State Treasurer was
gripped of the tax collection functions that hed previoudy been exercised.
Afortiori, ancethe“callection” functions (requiring reports and collecting actions)
with repect to “ ate funds’ could nat be imposed upon the State Treasurer by the
1945 Conditution, then the * collection” functions could not be impaosed with respect to
“funds’ of someone other than the “sate’, i.e, funds of “owner” who has not daimed
the fundsfor aperiod of time.

In Appendix C (A-7 — A-12) we have st forth the changes which have been made Snce 1945

inArtide 1V, § 15. In 1956, § 15 was amended to authorize interest to be paid on fundsin

10 TheUndamed Property Act goplies by itstermsto bath tangible and intangible persond property.
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depositories of the state which were “not needed for the payment of current operating expenses’ and to
invegt in obligations of the United States government becoming payable “ not more than one year from
the date of purchasg” subject to “such regtrictions and requirements as may be impased by law”.
Amendments were dso passed in 1986 and in 1998 which authorized additiond invesments thet could
be made by the State Treasurer.

Since 1945, there has only been one amendment to Artide 1V, 8 15 concerning the prohibition
of additiond duties In 1986 a provison was added which st forth two new categories of fundsin
addition to “gate funds’ — (i) “funds recaived from the United States government” and (i) “ nondtate
funds’. See Appendix C (A-10).

The permissble duties for the State Treasurer were expanded to indude “funds recaived from
the United States government”, with the “limitation” of duties language being amended as fallows

“No duty shdl beimpasad on the Sate treasurer by law which is not rdated to the

recaipt, invesment, custody and disbursement of sate funds and funds received from

the United States governmant” .

The foregoing language which is underscored was new in 1986.
A rdaed changein § 15 effected by the 1986 amendment was asfollows

“All revenue collected and monies recaived by the Sate which are date funds

or funds recaived from the United Sates [from any source whatsoever] shdl go

promptly into the date treesury. . . .

* % %

“Immediatdly upon recaipt of Sate or United States funds [thereof] the Sate treesurer

shdl depodt dl moneysinthe daetresaury. ..
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The foregoing language which is undersoored was hew in 1986, and the bracketed language was
deleted by the 1986 amendment.

The changesin 1986 removed the provison providing more encompassing language rdating to

revenues collected and monies recelived by the state “from any source whatsoever” going into the date
treesury over which the State Tressurer could exercise authority. This changein 1986 requires an even
more resrictive reeding of the limitation of duty provisonsin Artide IV, § 15.

The 1986 amendment dso introduced the concept of “ nongtate funds’ in Artide 1V, 8§ 15.
“ Nongtate funds’ as defined in § 15 indudes only three categories of funds— (i) taxes levied by locd
governments and collected by the Department of Revenue, eg., locd salestaxes (i) taxeslevied by the
date, collected by the Department of Revenue and distributed to locdl paliticl subdivisons, eg., the
locd portion of the Sate impasad motor vehide fud taxes, and (iii) other “monies which are heregfter
designated as‘ nondate funds” and which are “to be adminigtered by the Department of Revenue.”
The 1986 amendment was proposed by the Generd Assembly and quite dearly was designed to
remove cartain “revenues’ from being conddered asa part of “totd Sate revenues’ so asto be subject
to the limitations of the Hancock Amendment. Buechner v. Bond, 650 SW.2d 611 (Mo. banc
1983), had only recently established the premise that any revenues received into the Sate treasury
would be congdered as “totd date revenues’ for purposes of the Hancock Amendment. The 1986
amendment adding the concept of “ nongtate funds’” madeit dear thet taxes collected by the
Depatment of Revenue and digtributed to locd palitical subdivisons and later monies* desgnated as
‘nongtate funds™” (presumably by a congtitutional amendment, though that is not deer) and collected by
the Department of Revenue would not be induded within “totd Sate revenues’ for purposes of

Hancock.
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Inesmuch as Artide X, 8 17(1), defining “totd sate revenues’ for purposes of the Hancock
Amendment specificaly exdudes “federd funds’ from being conddered as being apart of “totd deate
revenues’, it was not necessary to remove “funds recaived from the United States government” from
the custody of the State Treasurer in order to effect an exdusion of those funds from congderation in
computing Sate revenue limitations under the Hancock Amendment. The “funds recaived from the
United States government” provisonsin the 1986 revison of Artide 1V, § 15, therefore mesh with the
provisons of the Hancock Amendmert.

The concegpts of (i) “sate funds’ which go into the Sate treesury to bein the custody of the
Sate Treeaurer, (i) “funds recaived from the United States government” which go into the date
treasury to bein the custody of the State Treasurer, and (iii) “ nongtate funds’ which are collected by
the Department of Revenue and continue in the custody of the Department of Revenue without going
into the custody of the State Treasurer are not dl encompassing of governmentd moniesthet are
recaived by anam of the State let done of monies and other property in which an “owne™ third party
hasa“legd or equitable’ interest such as those properties which are recaived and adminigtered by the
Undamed Property Act. For example, seg, eg., State ex rel. Thompson v. Board of Regents
for Northeast Missouri State Teachers' College, 264 SW. 698 (Mo. banc 1924), halding thet
nongppropriated funds recaived by Sate colleges and universities are not required to be paid to the
State Tressurer.

In addition, unemployment taxes collected by the Divison of Employment Security of the
Department of Labor and Indudtrid Rdations (the “ Divison”) are placed into a*“ dearing account”
mantained by the Divison in aMisouri bank and are transmitted to the U.S. Secretary of Treesury.

The Dividon then requisitions funds from Missouri’ s account in the federd unemployment trust fund,

60



those funds are then placed into the benefits account of the Divison in aMissouri bank, and the Divison
cuts benefit checks on that account to pay unemployment bendfits to individua s who are out of work.
The unemployment taxes and the funds from which unemployment benefits are paid never go through
the State Treasury or the Department of Revenue. See Sections 288.290 through 288.330, RSMlo,
and Howell v. Division of Employment Security, 215 SW.2d 467 (Mo. 1948), halding
unemployment compensation fundsto not be “revenues’ of the Sate.

Other examples where funds do not comeinto the custody of the State Treasurer or flow
through the Department of Revenue are monies and investments which are maintained by the Missouri
Sate Employees Retirement System (Section 104.440, RSMo, providing for the benefits fund to be
held and adminigtered by the Board of the System); the Trangportation Department Employees and
Highway Parol Retirement Sysem (Section 104.150, RSMo, providing for the benefits fund to be held
and adminigered by the Board of the Sysem); the funds of The Missouri Bar which is congtituted by
Rule 7 of the Supreme Court (Supreme Court Rule 7.02, providing that the Clerk of the Supreme Court
isthe Treasurer, and Supreme Court Rule 6.04 providing for feesto be paid to the Supreme Court
Clerk); and the funds of the Missouri Finance Development Board (Section 100.260, RSVIo, providing
for the adminidration of funds by the Board).

If the Sate Treasurer could condiitutiondly exercise the collection duties and the adminidrative
duties under the Undaimed Property Adt, it would then follow, by the mere passage of legidation, the
Sate Tressurer could exercise collection, adminidrative and management duties over the funds of the
date universties and colleges, the unemployment taxes and unemployment benefit monies, the funds
held for the benefit of retired Sate employees, and/or the monies of the Missouri Finance Development

Board. Judt asthe Sate Treasurer cannot condtitutionaly exercise collection and adminigration duties
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with respect to Sate colleges and universties, unemployment taxes and benefits, dete retirement
sysems and economic deve opment programs, the State Treasurer cannot condtitutiondly exercisethe
collection and adminidrative duties with repect to the Undaimed Property Act.

Thelimitationin Artide IV, § 15, on theimpaosition of additiona duties upon the State Treasurer
was one of theissues consdered in Board of Public Buildings v. Crowe, 363 SW.2d 598 (Mo.
banc 1962), which involved the issuance of revenue bonds to fund the Site acquistion and condruction
of gate buildings, with repayment to be from gopropriations paying for the sate use of the building. The
Board of Public Buildings, not the satute, provided that the revenuesin the State Treasury which were
gopropriated to agendes for building renta purpases would continue to be held in the custody of the
Sate Tressurer and then paid upon the bonds. The Supreme Court rgjected contentions thet this
halding of such funds violated the limitation of duty provisonsof Artide 1V, § 15. The Court noted that

“The gatutes in question do not provide that the State Treasurer shdl be the custodian.

... Thelaw has not imposed this duty on the Sate Treasurer; and the prohibition runs

agand thelegidaure. There has cartainly been no expressvioldion of 8 15, Art. 4. . .

" (Emphasis by the Court). 363 SW.2d at 608.

The Court then continued:

“. . .[T]he background of the 1945 provison liesin the prior higory of abuilding up of

the power and patronage of dected officids by giving to them new functions and duties.

One purpose of the new condiitution was to limit and define the scope of duties of dl

executive offidas (see 8 12, Art. 4), agencies, and departments, inclucing dected

offidds. A amilar prohibition was imposed asto the Sate Auditor (8§ 13) and the
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Secretary of State (8 14). We hold, upon the interpretation stated above, thet by the

present proposd the essentid and subgtantive duties of the Treasurer are not dtered or

extended. (Emphadsadded). Id.

The limitation of duty provisonsin Artide 1V, 8 15, was next conddered in Blydenburg v.

David, 413 SW.2d 284 (Mo. banc 1967), a proceeding to require the Director of Revenueto
reindate arevoked driver' slicense. Respondent asserted that the Director lacked authority to suspend
or revoke adriver's license because the powers purported to be conferred by 564.447-564.444,
RSMo were additiond duties imposed upon the Director and were not permitted under Artide 1V,

§ 22. Inrgecting the chdlenge, Judge Storckman noted that —

“The manner of expressing aconditutiond intention of limiting the power of the generd

asmbly to confer on Sate officers unrdated duties is demondtrated by the concluding

provisons of 88 13, 14, and 15 of Art. 4, dediing with the duties of the auditor,

secretary of date and date treasurer, repectively.” 413 SW.2d at 291.

In 1970, the State Treasurer requested an Opinion from Attorney Generd John C. Danforth
relative to a atute which authorized the Director of Revenueto collect acity sdlestax, depogt the
collected dity sdestax funds “with the Sate tressurer in agpedid trust fund”, and the State Treesurer
wasto then pay over the funds (less a 2% callection fee) to the city treesurer monthly. In hisOpinion
No. 110 to the State Treasurer, issued January 12, 1970, Attorney Generd Danforth, conddered the
limitation of duties provisons contained in Artide IV, 8§ 15 and congdered the Opinion of this Court in
Petition of the Board of Public Buildings, supra. Attorney Generd Danforth conduded:

“It isour opinion thet to the extent thet the legidation impases duties upon the State

Treasurer to retain custody of and to dishurse non-gate funds, the act is
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unconditutiond.” (Emphasis added). Op., p. 3.

InDirector of Revenue v. Sate Auditor, 511 SW.2d 779 (Mo. 1974), this Court
congdered the permissible scope of the State Auditor to pogt-audit the Department of Revenue and
determined that the State Auditor did not have the authority which he assarted. This Court, thereby,
avoided acondderdtion of thelimitation of dutiesin provisons of Artide 1V, 8 13, rdating to the Sate
Auditor. The Court noted that consequently, “[a]ll such provisons are thus free of conflict and are
consistent with the schemeintended by the Condtitutional Convention with respect to the Office of State
Auditor” (citing the 1944 Condiitutional Convention debates with respect to limitation of duties). 511
SW.2d at 784.

The Unclaimed Property Act — An Act “ Relating to Economic Development” ?

The State Treasurer isin a“ catch 22” Stuation because of the 1993 atutory enactment which
imposed upon the State Treesurer the collection duties and adminidrative duties under the Undlaimed
Property Act. This gatutory enactment was C.C.S.S.C.SH.C.SH.B. No. 566 which was enacted by
the First Regular Session of the 87" Generd Assambly. That legidation was a“ Chrigmastree” hill of
towering proportions. See, Carmack v. Director, Department of Agriculture, 945 SW.2d 956
(Mo. banc 1997), which held that the enactment of C.C.SS.C.SH.C.SH.B. No. 556 (sometimes
hereinafter “House Bill No. 556”) violated the “one subject” provisonsof Artide 111, § 23, of the
Missouri Conditution. House Bill No. 556 started out as an act repeding 12 sections and enacting 17
new sections“reaing to economic deve opment” and ended up with 88 sections being repeded, 102
new sections being enacted, with 179 full pages of text, and with the title continuing to describe the hill
as one “reaing to economic development”. Asorigindly introduced, House Bill No. 566 did nat have

any provisons reaing to the Undamed Property Act. See Carmack, 945 SW.2d a 958-59 for the
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ubjects contained in the origind bill and those contained in the truly agreed and findlly passed hill.

In congtruing the * economic development” language in the bill’ stitle, this Court looked to the
condiitutiond chargein Artide 1V, 8 36(a), which requires the Department of Economic Deve opment
to“administer all programs provided by law rdaing to the promotion of the economy of the
date, the economic development of the Sate, trade and business, and other activities and programs
impecting on the economy of the date”’. This Court then conduded:

“To the extent that H.B. 566 amends or adopts laws affecting programs administered

by other executive departments, the bill contains more than one subject.” 945 SW.2d

at 961.

Fndly, this Court found thet a provison of agaute in the truly agreed and findly passed verson to be
adminigtered by the Department of Agriculture was uncongtitutiond based upon the * one subject”
ground under Artide 111, § 23.

Under Carmack for agatute enacted by House Bill No. 566 to be condtitutiond, it hed to be
one that provided by itsterms for the Department of Economic Development to adminigter the duties
and adtivitiesinvolved in the program. The provisons of House Bill No. 566 trandferring the collection
and adminigtrative duties with respect to the Undamed Property Act to the State Treasurer do not do
0. Hence, thet trandfer of duties was uncondtitutiona and ineffectud under the holding in Carmack.

In addition to failing the “sSngle subject” test in Carmack, the provisons of House Bill No. 566
tranderring the collection and adminidrative duties with repect to the Undaimed Property Act to the
State Tressurer are dso uncondtitutiond because they vidate the “ deer title” requirement in Artide 111,
§ 23, of the Missouri Condtitution. See, Home Builders Association of . Louisv. State, Case

No. SC83863, 2002 WL 1051989, SW.3d (Mo. banc May 28, 2002). If “relaing to
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economic devdopment” isto be interpreted to indude the provisons of the Undamed Property Act,
then the“dear title’ requirement of Artide I11, 8 23, asenunciated in Home Builders Association is
ds violaed.

Thetrander of the callection and adminigrative duties to the State Tressurer was hung on the
“Chrigmastreg’ as* Section B” with 23 new numbered sectionsto effect the trandfer of those dutiesto
the State Treasurer. “Section C” of thefind bill was an emergency dause which dedared “the
immediate need to have the Sate treesurer’ s office administer the undamed property law of thisgate’.

The*"catch 22" stuation in which the State Tressurer finds hersdf isthet for the provisons of
C.C.SSC.SH.C.SH.B. 566 to be effective with respect to the collection and adminigtrative duties
under the Undamed Property Act, such must under Carmack (i) be duties thet relate to “economic

deveopment” and (i) be duties that are to be adminigtered by the Department of Economic

Deveopment. Under Carmack and Home Builder s Association, the satutes were not vaidly
adopted and were therefore ineffective to impase duties upon the State Treesurer. Therefore, because
the enactment of Sections B and C of C.C.S.S.C.SH.C.SH.B. No. 566 violaesthe provisons of
Artide 11, § 23, the Sate Treasurer cannat, for this additiond reason, condtitutiondly exercise
collection and adminidrative duties under the Undaimed Property Act.

The“catch 22’ dilemma does nat, however, sop with the foregoing condusion. The Generd
Assembly decdlared iniitstitle to C.C.SS.C.SH.C.SH.B. 566 that the Satutes enacted, including
Sections B and C rdaing to the Undamed Property Act, were sections “rdating to economic
development”. Consaquently, because of this characterization by the Generd Assembly, the duties
imposad upon the State Tressurer by Section B of C.C.S.S.C.SH.C.SH.B. No. 566 cannct be

conddered as duties “ rdated to the receipt, custody and disbursement of Sate funds’.
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It istherefore dear, beyond cavil, that the Order and Judgment of Judge Stuckey should be
afirmed because the Sate Treasurer cannot condtitutionaly administer the collectiontype duties nor

any other adminidrative duties under the Undaimed Property Act.
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.
Thetrial court did not err asasserted in Appellant’s Points| through X
because the Cole County Circuit Court hasthe authority to make a
disposition of the funds (including interest thereon) in this case even if
arguendothe State Treasurer hastheauthority to assert claimsand
collect unclaimed property pursuant to the Uniform Disposition of
Unclaimed Property Act.
Artide V, 8 1, Missouri Condtitution, provides:
“Thejudicid power of the date shdl be vested in a supreme court, a court of
gopeds. . . and drcuit courts”
Artide V, 8 14(a), Missouri Condtitution, as adopted in 1976, provides
“The dreuit courts shdl have arigind juridiction over dl cases and matters, avil
and cimind. Such court may issue and determine arigind remedid writsand shdl gt a
times and places within the drcuit as determined by the drcuit court.”
Theforegoing § 14(a), which became effective on January 2, 1979, expanded the Circuit Court's
origind jurisdiction to “dl casesand matters’. Prior to thet date, the jurisdiction was limited to cartain
“cases’ and did not comprehend the concept of “ matters’.
Conssquently, the Cole County Circuit Court hasjurisdiction to exerdisejudicia power and

authority over “ dl cases and matters’ and to issue and determine “origingl remedid writs’ within Cole

County, subject to (i) the right of apped to the Western Didrict of the Missouri Court of Appedsor the
Misouri Supreme Court (Artide V, 8 3); (ii) the “generd superintending authority” of the Western

Didrict of the Missouri Court of Appeds and the Missouri Supreme Court (Artide V, 8 4.2); (iii) the
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“supervisory authority” of the Missouri Supreme Court (Artide V, 8 4.1); and (iv) the “adminidrative’
authority of the Chief Judtice (Artide V, § 8).

Thefull judicd power of adrcuit court isnot detailed in ther the Condtitution, the Satutes of
Missouri or the Supreme Court Rules. Even before the more expangve authority granted to the dircuit
courts by the 1976 amendmentsto Artide V of the Conditution, it was recognized thet the drcuit courts
hed additiond inherent authority, the full extent of which has never been judicdly plumbed. See, State
exrel. Weinstein v. . Louis County, 451 SW.2d 99 (Mo. banc 1970), recognizing thet “ . . .
within the inherent power of the courtsis the authority to do dl things thet are reasonably necessary for
the adminigration of justice’” and halding thet the Juvenile Divison of the S. Louis County Circuit Court
hed the authority to sdect and gppoint personnd to carry out juvenile court duties. 1d. at 101, 102. In
conduding thet rdief should be granted, the Supreme Court dso rdied upon Artide 11, 8 1, providing
for the separation of powers between the three departments of government. 1d.

The power and authority to hold or make a digpogtion of the fundswhich arein quedion in this
caresdesin the regular Judge of the Cole County Circuit Court having jurisdiction over this case or
metter —not with the State Treasurer or with the Attorney Generd. Just asthis Court in State
Auditor v. Joint Committee on Legislative Research, 956 SW.2d 228 (Mo. banc 1997), and
Missouri Coalition for the Environment v. Joint Committee on Administrative Rules, 943
S\W.2d 125 (Mo. banc 1997), held thet the Legidative Department could not invade or impinge upon
the authority or powers of the Executive Department, so here the State Treesurer asapart of the
Executive Department may not invade or impinge upon the judicid power and authority of the Cole
County Circuit Court asapart of the Judicid Depatment. In State Auditor, this Court Sated:

“The condtitutiond demand thet the powers of the departments of government remain
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separate rests on higtory’ s bitter assurance that persons or groups of persons are not to

be trusted with unbridled power. For this reason, the separtion of the powers of

government into three distinct departmentsis, as oft Sated, ‘vitd to our form of

govenmet.” Sate on Information of Danforth v. Banks, 454 SW.2d 498, 500

(Mo. banc), cert. denied, 400 U.S. 991, 91 S.Ct. 452, 27 L.Ed.2d 439 (1971),

because it prevents the abuses of power that would surdly flow if power accumulated in

one depatment. See State Tax Commission v. Administrative Hearing

Commission, 641 SW.2d 69, 73-74 (Mo. banc 1982) (ssparation of powers

‘prevent[9 the abuses that can flow from centrdization of power’).” 956 SW.2d a

231.

In State Tax Commission v. Administrative Hearing Commission, 641 SW.2d 69
(Mo. banc 1982), this Court held it was an unconditutiond invasion by the Executive Department into
the Judicid Department for the Adminidrative Hearing Commission to adjudicate the vdidity of agency
rules. In reaching that condusion the Court noted:

“In Gershman Investment Corp. v. Danforth, 517 SW.2d 33, 35 (Mo. banc

1974), we noted thet the attorney generd, as amember of the executive branch, ‘hes

no judicid power and may not dedarethelaw. . .. [T]hejudicid power of the dateis

vested in the courts designated in Mo. Congt. Art. V, § 1. The courts declarethe law.’

See also Lightfoot v. City of Springfield, 361 Mo. 659, 669, 236 SW.2d 348,

352 (1951) (Public Service Commission ‘has no power to dedare. . . any principle of

law or equity’). .. " 641 SW.2d at 75.

Here, the Judicid Department has nat mede an adjudication of who is entitled to the fundsin this
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case or mater. Onewill search therecord in vain in trying to find a determination thet any particular
person or entity haslegd or equitable ownership in any discrete portion of the funds held inthiscase or
metter. Had the Court made ajudicid determination thet John Smith had avested right in and was
entitled to $100, then if John Smith did not daim the $100 after aperiod of time, perhaps the $100
should be pad over to alavful adminigrator of the Undaimed Proparty Act. However, that Studion is
not here present here.

It isand remainsthe judicid function of the Cale County Circuit Court to determine rightsin and
to the funds and to make digpogtion of thefunds Because of Artide 11, 8 1, the State Treasurer cannot
condiitutionaly exerdse the judidd function of determining entitlement and digpogition of the fundsin this
case or mater.

Inthis case, the Missouri Supreme Court ordered that arefund of fud adjusment surcharges
should be effected because the PSC had no satutory authority to authorize the dectric utilitiesto
impose afud adjusment surcharge. The Supreme Court in its Opinion ordered that “regtitution” be
effected and authorized thetrid court to meke a*“ determination of such other matters and the making of
such other orders as are necessary to and conggtent with this Opinion.” 585 SW.2d at 60.

On October 19, 1979, Judge Kinder, &fter recaiving suggestions from the PSC, Public Counsd,
the dectric utilities and the Intervenors, entered an Order directing the dectric utilities to make refunds,

tofile“plans’ to effect the refunds, and after a 12-month period in which refunds would be made by the

dedtric utilities, those utilities, were directed, asfollows
“7. Any amount of unrefunded surcharges remaining & the end of the tweve month

period shall be paid into the regidry of thisCourt.” (Emphasis added). L.F. 67.

While an gpped was taken with regpect to issues rdaing to interest to be paid in connection with the
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refunds and the interest provisons were modified as aresult of the Opinion of the Western Didtrict of
the Missouri Court of Appeds and by subsequent Stipulations and Orders, no gpped was taken or
atempted to be taken with repect to the provisons reguiring the dectric utilities to pay unditributed
refunds into the regidry of the Cole County Circuit Court. Under the provisons of paragrgph 9 of the
October 19, 1979, Order, Judge Kinder specificadly “retain] ed] continuing jurisdiction” of issueswith
repect to the funds referred to in the above-quoted paragraph 7. L.F. 67. This provison was never
modified.

The fundswere pad into the Court regigtry in lump amounts by the repective utilities as more
fully detaled in the Statement of Facts. There were no reports to the Court by the dectric utilities of
any liging of those persons who did not receive arefund, and nether the PSC nor the Public Counsd
sought to require any such reports.

In subsequent proceedings, the Circuit Court, in aMemorandum and Order entered on August
2, 1983, hdd that the dectric utilities could not recover their cogts incurred in mking refunds
L.F. 129. No goped wastaken or atempted to be taken from that Memorandum and Order. By
paying the monies into the Court registry, the dectric utilities pursuant to the Court’ s Order, cannot now
asat any right or interest in the funds

Therecord isdevoid of any indication of any person having or daiming any ownership interest in
the funds which are now being held by the Respondent Recaiver. Those funds are subject to the control
and dispogtion by the Cole County Circuit Court in the exerdise of its equitable powers. The*“ case or
matter” of such contral and disposition of those fundsiswithin the jurisdiction of Judge Kinder asthe
regular Judge having jurisdiction, and the Judgment of Judge Stuckey halding thet the funds held by the

Respondent Recealver are not required to be paid over to Appdlant Farmer pursuant to the Undamed
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Property Act should be afirmed.

In this case the Missouri Supreme Court in utilizing its inherent powers directed thet the Circuit
Court fashion an equitable remedy and authorized the Circuit Court to broadly exerciseits powers. In
effecting rate refunds, a court has broad authority. Asindicated by the United States Supreme Court in
United States v. Morgan, 307 U.S. 183, 193-194 (1937), where monies were held by the lower
court in rate proceedings

"In taking the payments into custodly it acted as a court of equity, charged bath with the

responghility of protecting the fund and of digposing of it according to law, and freein

the discharge of that duty to use broad discretion in the exercise of its powersin such

manner asto avoid an unjust or unlawful resut. It entered into no contract or

underganding with the litigants; it entered into no undertaking as to the manner of

digpoang of the fund; its duty with respect to it is thet prescribed by the applicable

principles of law and equity for the protection of the litigants and the public, whose

interests theinjunction and thefind disposition of the fund afect.” (Emphasis added).
See, Market Street Railway Co. v. Railroad Commission, 171 P.2d 875 (Cd. Bank 1946),
quating Mor gan with goprova and holding that where excessve cable car fares had been collected by
aformer owner of acable car sysem in Sen Francisco and those excessive fares could not precticaly
be refunded to those who had ridden the cable cars, the trid court in the rate review proceedings hed
the authority to meke adifferent digpogtion than escheeting the funds to the State of Cdlifornia

The Cole County Circuit Court, as do other drcuit courts, has dl the powers of an English
Court in Chancary. State ex rel. South Missouri Pine Lumber Co. v. Dearing, 79 SW. 454,

457 (Mo. banc 1904). Furthermore, aMissouri arcuit court has long been hdd to have the
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discretionary authority to gppoint arecaver.t' See, State ex rel. Hampe v. Ittner, 263 SW. 158
(Mo. 1924).

Inany judidd rate refund proceeding or judicid dass action proceeding, there will dways be,
as here, funds remaining that cannot be digtributed after reasonable efforts have been exhaugted. The
record here reflects that reasonable efforts were made by the dectricad utilities, and those efforts were
monitored by the Court. Such residuary funds are regularly digtributed as determined by federd and
date courtsin the exercise of the particular court’ s equitable powers and without referenceto federd or
date escheat or uncdlamed property datutes.

In the leading case of Van Gemert v. Boeing Company, 739 F.2d 730 (2" Cir. 1984), the
Second Circuit decided that the trid court hed the authority to determine the disposition of funds which
were under the contral of the Court notwithstanding the provisons of aFederd Undamed Property
Act which reguired that the funds be paid to the United States Treasury dfter fiveyears These were
funds that hed been paid by Boeing into adass action fund and which remained undistributed. The

United States Attorney and Attorney Generd of New Y ork assarted that the undigtributed funds had to

11 Here, Respondent Julie Smith was gppointed as a Successor recaiver of funds by the Circuit Court
pursuant to the gpedific authorization contained in Supreme Court Rule 63.02. See Order Appointing
Recaver, L.F. 75, 229, 342, 344. A copy of thefirg Order Appointing Recaver is s forth as
Bxhibit E to thisBrief. The same provisons, except for compensation, continue to govern and to
authorize Respondent Smith to act as Recaiver. No gpped has been taken or atempted from any
Order gppainting a Recalver in this case, nor has there been any origind writ proceeding chdlenging the

Recaver’ s authority.

74



be paid over to the United States Treasury because of the pedific provisons of 28 U.S.C.88 2041 ad
2042. Section 2041 provided:

“All moneys paid into any court of the United States, or received by the officars
thereof, in any case pending or adjudicated in such court, shdl be forthwith deposited
with the Treasurer of the United States or a designated depositary, in the name and to
the credit of such court.

“Thissaction shdl not prevent the ddivery of any such money to the rightful
owners upon security, according to agreement of parties, under the discretion of the
court.”

Section 2042 provided:

“No money deposited under section 2041 of thistitle shal be withdrawn except
by order of court.

“In every casein which the right to withdraw money depodited in court under

section 2041 has been adjudicated or is nat in digpute and such money has remained S0

deposited for a lesdt five years undamed by the person entitled thereto, such court

shdl cause such money to be deposited in the Tressury in the name and to the credit of

the United States Any dameant entitied to any such money may, on pelition to the

court and upon natice to the United States attorney and full proof of the right thereto,

obtain an order directing payment to him.” (Emphed's added).
The undidributed fundsin Van Gemert hed been hdd under the Court's contral for more then five
years The Didtrict Court and the Second Circuit rejected the contentions thet the “undaimed portion

of the fund” was required to go into the United States Treasury:

75



“We hold that 8 2041 does not limit the discretion of the didtrict court to

contral the undaimed portion of adass action judgment fund. Whether the money hes
been pad into court or whether an dternaive method of administering payment is used,

the money had iswithin the court's jurisdiction and subject to the court's order.

Egtablishing a bank account to collect funds does not strip acourt of authority to
dispose of the undaimed portion of the fund in amanner it deems wise and prudent.
Sections 2041 and 2042 will control when a court so orders or when the court failsto

meake any dispogtion of thistype of fund. The Satutes referred to do not control when

acourt fashions aplan for digributing undaimed funds. In short, we refuse to put the

legal shackles of 88 2041 and 2042 on the hands of a court which strivesto do

equity.” (Emphesisadded). 739 F.2d at 735-736.

Section 447.532, RSVIo, of Missouri's versgon of the Undamed Property Act, which rdaesto
funds hdd by acourt is not as stringent asthe provisons of 28 U.S.C. §8 2041 and 2042 in requiring
fundsto be turned over to the State Treasurer. Under Section 447.532, RSMio, funds* held for the
owner by any court” which have “remained undamed by the owner for more than seven years or five
years as provided in section 447.536" are presumed abandoned. Consequently, for Section 447.532,
RSMo, to have any gpplication, the threshold question iswhether or not the funds are “ held for the
owner”. The undigtributed fundsin this case were Smply ordered to be paid into the regidry of the
Court. No gpped was taken from that part of the Court's Order of October 16, 1979. That Order did
not creete any vested right for anyone to be considered to be an “owner”. Furthermore, evenif,
arguendo, it isassumed that thereis an “owner”, the Missouri Satute only raisesa* presumption” by

the passage of time that the “ owner” has * abandoned” the property.
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Federd courts have repestedly ordered that undigtributed funds from dass ections or rate
litigetion can be usad for purposes other than being paid into the United States Treesury, even though
28 U.S.C. §8 2041 and 2042 have been on the books for many years. See, eg., Powell v.
Georgia-Pacific Corp., 119 F.3d 703 (8" Cir. 1997) (dass action employment discrimination case,
undigtributed funds used for college schalarships for high schoal sudents); Democratic Central
Committee of the District of Columbia v. Washington Metropolitan Area Transit
Commission, 84 F.3d 451 (D.C. Cir. 1996) (reditution ordered in trandt rate case, various options
consdered, generd escheet of the funds rgjected, funds ordered trandferred to public authority for
spedified purposes); Houck v. Folding Carton Administration Committee, 881 F.2d 494 (7"
Cir. 1989) (antitrust dass action, Court of Appeds suggests as an example that the undistributed funds
be paid over to the Federd Judicid Center Foundation), on remand sub. nom., In Re Folding
Carton Antitrust Litigation, No. MDL 250, 1991 WL 32857 (N.D. Ill. March 6, 1991)
(undidtributed funds ordered to be used to fund Nationd Public Interest Law Fellowship Program);
Jonesv. National Distillers, 56 F. Supp. 2d 355 (S.D. N.Y. 1999) (undaimed securities fraud
dass action sttlement funds ordered distributed to the Legdl Aid Sodiety Civil Divison, Court
specificaly rgects payment of the funds to the United States Treasury pursuant to 28 U.S.C. 88 2041
and 2042); Northern Natural Gas Co. v. Federal Power Commission, 225 F.2d 886 (8" Cir.
1954) (undigtributed fundsin rete litigetion ordered distributed to certain municipdities); and In Re
Wells Fargo Securities Litigation, 991 F. Supp. 1193 (N.D. Cdl. 1998) (residue of dassaction
funds digtributed to law schod dearinghouse that digtributed informetion on pending securities dass
actionsviathe Internet).

Other jurisdictions have a0 recognized that undigtributed funds arising from dass actions or
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rate cases do not have to go to the state pursuant to unclamed property or escheet laws. See, eg.,
Satev. Levi Srauss & Co., 715 P.2d 564, 572-73 (Cd. Bank 1986) (Court discusses various
optionsatrid court hasin digributing undamed dass funds, holdsthat a“generd eschedt” to the date
should only be used “as aladt resort for where amore precise remedy cannot befound’; and In Re
Miamisburg Train Derailment Litigation, 635 N.E.2d 46 (Ohio App. 1993) (effirms order
digributing resdue of settlement funds, Van Gemert Opinion of the Second Circuit quoted with
approva and followed).

Seeds, Friar v. Vanguard Holding Corporation, 509 N.Y.S.2d 374 (N.Y. App. Div.
1986), which consdered the disposition of undidtributed dass action funds. The defendant mortgage
lender (who hed collected mortgage recording taxes from the borrowersin violaion of alaw providing
that the taxes would be paid by the lender) sought to recover the undistributed funds. The Court cited
the Van Gemert case and dated that:

“. . . the gpplication of abandoned property satutesto undamed dass action fundsis

not required. . ..” 509 N.Y.S.2d a 376.
The Court then proceeded to affirm adecison of the trid court thet had decided thet the funds should
not revert to the defendant and therefore held that under the circumstances “we cannot say thet it was
an abuse of discretion to digpose of the undamed funds in accordance with the scheme creeted by the
Abandoned Property Law”.

And s2e, Kevin M. Forde, “What Can a Court Do With Leftover Class Action Funds?
Almost Anything!” , 35 Judges Journd 19 (Summer 1996, American Bar Assodiation), which
discusses the broad authority of trid courts over undistributed funds and condudes thet undaimed

property and escheet laws do not preciude a court in the exercise of its equitable powers from providing
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for adifferent digpogtion. A copy of the Forde artide is atached as Appendix B to Respondent
Hedey’ s Brief in SC84211, and isincorporated here by reference.

It isnoted that if the Judgment of Judge Stuckey is affirmed, Judge Kinder can enter an order
granting Recaiver’ smation for ahearing to congder and determine adigposition of the funds and
directing broad public notice to be given of the hearing S0 that suggestions can be recaived or presented
rediveto adigoogtion of thefunds. L.F. 777.

For the reasons st forth under this Point 11, the Judgment entered by Judge Stuckey should be
afirmed.

1.

Thetrial court did not err asasserted in Appellant’s Points| through X

because the Appellant State Treasurer isnot in a position to make any

claim to the funds in this case pursuant to the Uniform Disposition of

Unclaimed Property Act.

Additiond grounds exigt from those discussed under the foregoing Points | and 11 for the State
Tressurer not being in aposition to assert dams with respect to the fundsin this case under the
Undamed Property Act.

Asauming, arguendo, that the State Treasurer has authority to exerdse the collection functions
under the Undamed Property Act, ajurisdictiond prerequisite for property to be subject to thet act is

there must be“ property held for the owner by any court.” (Emphasisadded). Section447.532.1,

RSMo. A second juridictiond prerequiditeis thet the person for whom the property isbeing hddisin
fact an “owner” within the meaning of the Act. Section 447.503(7), RSVIo, defines an “owner” as

being “any person having alegd or equitable interest in property subject” to the Act. (Emphesis
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added). As hereinabove discussed, once the funds were paid into the regigry of the Court by the
dectric utilities, no person or entity had any vested rights as an “owner” of a“legd or equitable
interest” in any of thefunds. While adam might be made againg the funds by a person or entity who
could demondgrate that he, she or it hed paid the fud adjustment surcharge in a specific amount and hed
not recaived arefund for thet amourt, dl daimeants who have made such adam have, however, been
paid. Consequently, because the record here does not reflect thet there are any specific “owners” who
havea“legd or an equitable’ interest in the funds, the jurisdictiond prerequisites for the Undaimed
Property Act to be gpplicable do not exig.

Y e ancther reason exigs as to why the Undamed Property Act isnat here gpplicable. The
Undamed Property Act did not become effectivein Missouri until in 1984. Therefore, the fundsin this
cain any event do not become subject to the provisions of the Undamed Property Act. See,
Citronelle-Mabile Gathering, Inc. v. Boswell, 341 So.2d 933 (Ala 1977), hdlding the Uniform
Digposition of Undamed Property Act to be progpective and not retroactive; Douglas Aircraft Co.
v. Cranston, 374 P.2d 819 (Ca. 1962) (per Traynor, J)), halding thet the Uniform Digposition of
Undamed Property Act did not apply with respect to funds for which no daim could have been made
when the Act was adopted; and Country Mutual Insurance Co. v. Knight, 240 N.E.2d 612 (lI.
1968), which reaches the same condusion as Dougl as Air cr aft with respect to the Uniform
Digpostion of Undaimed Property Act baing prospective.

Furthermore, inesmuch as the funds are held by the Cole County Circuit Court in the exercise of
its equitable powers, the doctrine of laches and the principle of estoppd are gpplicable. Therehas
come to be ardiance upon the interest from those funds by Cole County. In State ex rel. Eagleton

v. Champ, 393 SW.2d 516 (Mo. banc 1965), the Attorney Generd took no action againg the Village
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of Champ and its Trugtees from the date of itsincorporation on January 14, 1959, until the quo
warranto action wasfiled on September 4, 1962 — an dgpsed time of gpproximatdly three years and
eght months In Champ, this Court found thet the Attorney Generd’ s action was barred by laches as
much time, effort and money expended by dity officas would have been wasted.

Here, the State Treasurer and her predecessor adminigtrators of the Unclamed Property Act
took no action with respect to the fundsin this case from August 13, 1984, when the Undaimed
Property Act became effective in Missouri until in the summer of 2001 —amog 17 years The Sate
Treasurer istherefore by laches and estoppd barred from asserting any dams with respect to the funds
in this case under the Undamed Property Act.

For the further reasons set forth under this Point 111, the Order and Judgment of Judge Stuckey
should be afirmed.

V.

Thetrial court did not err asasserted in Appellant’sPoint 11 inasmuch

as interest upon the funds in this case may be used and disbursed as

provided in the Orders Appointing Receiver and in Section 483.310.2,

RSMo.

The smple response to the Appdlant’ s assartions with repect to the metter of interest onthe
fundsin this caseisthat the Orders Appointing Recaiver make specific provision with repect to the
interest income upon the fundsin this case and how such interest isto be digtributed. See, initid Order
Appointing Recaver a L.F. 78 and in Appendix E to this Brief:

“6. Thet dl invesments shal continue to be mede in the name of the Court, but that

interest recaived from such investments shdl be paid over directly to the recaiver who
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shdl keep arecord with respect thereto. From such interest which isreceived the

recaiver shdl firg pay therefrom the lawful expenses of the adminidration of the fundsas

may from time to time be aLtthorized to be paid or be dlowed by the Court, there shall

next be paid therefrom such amounts as may be lawvfully requistioned by the Circuit

Clerk of Cale County for the purposes specified and dlowed for such Clerk in

subsection 2 of Section 483.310, RSVio, and the remaining balance shdll be paid into

the generd revenue fund of Cole County as provided in subsection 2 of Section

483.310, RSMo.”

See ds0 the same provison in the second Order Appointing Recaiver (L.F. 232-233) and the
subsequent order of gopointment incorporating these provisons by reference (L.F. 342).

There has been no gpped taken or atempted to be taken from those Orders. There has been
no mation filed by any person to modify the above-quoted provisons of paragraph 6. The Appdlant
State Tressurer, who has dedined to assart her daimsin this case, cannot upon this gpped collaterdly
atack the provisons of the Orders Appointing Recaiver. Any action to modify the provisons of the
Orders Appointing Recaiver must be done by aproper party in the proceedings below who has
ganding to seek amodification of those Orders.

Respondent Smith incorporates by reference the authorities and arguments set forth under Point
1l of Brief of Respondent Cole County and under Point 111 of the Brief of Respondent Cole County
Circuit Clerk Deborah Cheshirefiled herein.

For the additiond reasons hereinabove st forth or incorporated under this Point by reference,

the Judgment of Judge Suckey should be affimed.
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V.

Thetrial court did not err asasserted in Appellant’sPoint IV inasmuch

asthe Motion for Judgment on the Pleadingsincor porated other

pleadings and motions, that M otion could be consider ed asa motion to

dismissand thetrial court could properly concludethat the State

Treasurer could not assert aclaim to thefundsor had not properly

asserted a claim to thefunds.

The Appdlant Sate Treasurer in her extensive pleading denominated “ Sate Treasurer Nancy
Farmer’ s Mation to Vacate and Suggestionsin Support Thereof” (L.F. 405 through 442) raised
various purported juridictiond issues, sought to avoid becoming a party herein, sought to avoid
aszrting damsin this case in which the funds are held, and sought to disguaify Judge Kinder (while
atempting to become a party).

Therecord in the underlying caseisvaluminous. Appdlant hasfiled alegd Fle congding of
601 pages. Respondent Smith hasfiled a Supplementd Legd Fle condsting of 363 more pages. Nat
dl of the Court file has been reproduced inthe Legd Fles.

Since Appdlant ressts being a party to the Andillary Adversary Proceedingsin this case,
Appdlant cannot be heard to complaint about any procedurd issuesin this case.

Furthermore, the Recaiver's Mation for Judgment on the Pleadingsin this case (L.F. 468,
induding the Amended Mations by this Respondent and other Recaivers and Trustee Respondents filed
inthetrid court in SC82438 [a L.F. 50-64 in SC82438] which were incorporated by reference into
this case) must be consgdered in connection with the State Treasurer Nancy Farmer’ s Objectionsto

Vaious Mations (L.F. 478), the State Treasurer Nancy Farmer’ s Suggestionsin Oppodtion to Various
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Motions (L.F. 486 through L.F. 534, induding extensve records in the underlying case which the Sate
Treasurer references), the uly 20, 2001, Motion of the Recaiver requesting assparatetrid
denominated as andillary adversary proceedings (L.F. 382), the Court’s July 20, 2001, Order directing
asgpardetrid onthe andllary adversary proceading questions (L.F. 399), the docket sheets [and
hence the Fleadings and Orders reflected thereon] in this and in the underlying casesin SC82411,
SC82412 and SC82413. See, Angelo v. City of Hazelwood, 810 SW.2d 706 (Mo. App. E.D.
1991), afirming ajudgment entered upon amation for judgment on the pleedings

“*The padition of aparty moving for judgment on the pleadingsis smilar to thet of a

movant on amation to dismiss, i.e, assuming the facts pleaded by the oppogte party to

betrue, these facts are nevarthdess insufficient asamatter of law.” ... A moation for

judgment on the pleadings should not be sustained where amaerid issue of fact exids

Madison Block, 620 SW.2d a 345. A mation for judgment on the pleadings should

be sugtained if, from the face of the pleadings, the moving party is entitled to judgment

asamatter of law.” 810 SW.2d at 707.

Here, assuming astrue the materid facts put in issue by the Appdlant Stete Tressurer and
assuming the condiitutiona authority and the purported Satutory authority of the State Treeaurer, the
Appdlant Sate Tressurer does not have any interest in the fundsin this case nor is she entitled to any
rdief.

Thisisnat acase where thereis asngle pleading which is baing chalenged by amoation for
judgment on the pleadings aswasthe casein Bramon v. U-Haul, Inc., 945 SW.2d 676 (Mo. App.
E.D. 1997), cited by the Appdlant. It should be noted thet in Bramon the Court held it was proper

for thetrid court to neverthdess condder the mation for judgment on the pleadings asamation to
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dismiss 0 asto traverse the pleadings where there was no materid fact a issue

Appdlant’s Point \V need not be reached, but if it is reached, it should be denied.

VI.

Thetrial court did not err asasserted in Appellant’sPointsV, VI, VII,

VIII, X and X inasmuch asthe Cole County Circuit Court had and

continuesto havejurisdiction over thefundsin thiscase, any claim to

thefundsheld in this case must be asserted in this case, the Cir cuit

Court hasthe authority to require persons claiming funds held in this

caseto appear and show their entitlement to the funds, the Appellant

was properly served with the July 20, 2001, Order and the Motion and

Petition, and the Appellant isnot entitled to any order of

disqualification.

Aswe have nated in Point 11, the Cole County Circuit Court hed and continues to have
juridiction over thefundsheld in this case or matter. Theresishdd in this case by the Circuit Court.

Because the funds in this case are hdd by the Recaiver under the contral of the Cole County
Circuit Court, we gart with the premise that the Judge assgned to this case has the exdusve jurisdiction
to determine dl legdl issues rddive to the digposition of such funds, subject only to (i) the gopellate
juridiction of the Western Didtrict of the Missouri Court of Appeds and/or the Missouri Supreme
Court, (i) the superintending jurisdiction of the Western Didtrict of the Missouri Court of Appeds and
the Missouri Supreme Court, and (iii) the supervisory or adminidrative jurisdiction of the Missouri
Supreme Court and the Chief Justice. No court of coordinate jurisdiction, i.e., another Missouri Circuit

Court, nor the Sate Treesurer, the Attorney Generd of Missouri or any other officid of the Executive
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Department or the Legidative Department of the State of Missouri, has the authority to determine such
legd isues

As dated by the Missouri Supreme Court in State ex rel. Sullivan v. Reynolds, 107 SW.
487 (Mo. banc 1907), when the Court prohibited the . Louis City Circuit Court from interfering with
assatswhich were in the custody of arecaiver gopointed by the . Louis County Circuit Court:

“The authorities heretofore dited, both state and federd, establish beyond question thet

courts of co-ordinate authority have no power or jurisdiction to encroach upon or

intermedd e with the power and authority of each other ater one has taken jurisdiction

of the case. Whenever acourt of competent authority takes jurisdiction of acase, that

fact mugt of necessity, and in the very nature of things, exdude the juridiction of dl

other courts over the same case, aswdl asdl the incidents thereto, excepting only such

courts as are given appdlate and superviang control over them The resson for thisrule

seems to be that, when such acourt tekes juridiction of a particular case, with dl the
incidents thereto, there remains nathing of it to which the juridiction of another court
can atach —no case, no parties, no subject-metter is left exposed to the authority of the
|atter court.” Id. a 493. (Emphads added).

The proper procedure and forum for determinations with repect to the fundsin this caseis by
firg filing a proper pleading in this case by a person or entity having standing to do so with thet person’s
entitlement baing determined in this case or in andillary adversary proceedings connected to this case—
rather then (i) fird filing an origind action in the Western Didrict of the Missouri Court of Appedls (i)
firg initiating an action in a.court “ of co-ordinate authority . . . [having] no power of juridiction to

encroach upon or intermeddle with the power and authority” of the Cole County Circuit Court in this
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cae[Sate exrel. Sullivan v. Reynolds, 107 SW. a 493; Emphass added], or (jii) by
subseguently filing a separate action in the Cole County Circuit Court. Neither the Stete Tressurer nor
the Attorney Generd followed proper procedures by filing mationsin this case to intervene to assert a
dam.

The stuaion which has arisen here with attempts to assert pressures and make thregts againg the
Respondent Recaiver and Judge Kinder to subject them to persond lighility and pendties without firgt
filing gopropriate mationsin this case seeking rief are Imilar to those refarred toin Neun v.
Blackstone Building & Loan Association, 50 SW.436 (Mo. 1899), where the Court held thet
threais to try to get contral of assetsin the hands of a court-gppointed recaiver through action in another
court were improper:

“In other words, the plaintiffs told the court thet they were about to inditute auit to

recover the assets thet were in the custody of the court for the purpose of administering

them themsdlves, indead of having the court adminigter them. The blunt terms

employed in the gpplication were dangeroudy neer the border line of contempt of court,

and the plaintiffs are fortunate thet the only result was adenid of ther gpplication.” 50

SW. at 438.

The demands to the Respondent Receiver to turn over the fundsto the State Treesurer are even
more flagrant when one consders thet the Recaiver wiould be violaing the Circuit Court’s Orders
Appointing Recaiver if shedid so.

By letter of July 16, 2001 (L.F. 397), the Attorney Generd, acting as counsd for the State
Treasurer, demanded that the Recaiver turn over dl of the fundsto the State Treasurer by 5:00 pm. on

July 20, 2001 (notwithstanding the prohibition againg doing o in the Orders Appointing Recaver and
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the then outstanding Osage County Circuit Court Order enjoining Judge Kinder from directing any
trandfer), or face afine of up to $10,000 per day.

The Recaver proceeded in a prudent manner by promptly filing her Motion and Petition
(L.F. 382) requesting the initiation of Andllary Adversary Procesdings. On July 20, 2001, Judge
Kinder considered the Mation and Petition and issued his Order which ordered a separate trid with
repect to the Andllary Adversary Proceadings Questions, and which directed sarvice of the Order and
the Recaiver’ s Mation upon Nancy Farmer as State Treasurer, upon Cole County and upon Debbie
Cheshire as Cole County Circuit Clerk. L.F. 399-402. The Order directed the State Treesurer, Cole
County, and the Cole County Circuit Clerk to assart any damsthey might have to the fundsin this case
or theinterest thereon. L.F. 400-401. Judge Kinder then recused himsdf from the Andllary Adversary
Proceadings but retained jurisdiction of dl other matters with respect to the case. L.F. 401. Persond
savice of the Order and the Mation and Petition were effected upon the Appelant State Treasurer
upon July 23, 2001. See Sheiff’'sReturn of Sarvice a L.F. 403, The Supreme Court then assgned
Judge Stuckey to hear and determine the Andllary Adversary Procesdings Questions. L.F. 404.

Under Supreme Court Rule 66.02, the Cole County Circuit Court hed the authority to order a
Sseparate trid with respect to the Andillary Adversary Proceedings Questions. 1t properly did so by its
Order of July 20, 2001.

Under Supreme Court Rule 52.07 and the Court’ s equitable and inherent powers, the Court
hed the authority to require the State Treasurer to assart any damsthat she might have to the fundsin
question and the interest thereon in the Andllary Adversary Proceadings.

Under thehaldingin Crist v. ISC Financial Corp., 752 SW.2d 489, 492 (Mo. App. W.D.

1988), “[t]here can be no resolution of the underlying competing daimsin this case without the joinder
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as paties of Cole County, the Circuit Court of Cole County and the trustee [here Recaiver].”
Consequently, the continued participation of the Recaiver as aparty, aswel asthejoinder of Cole
County and the Cole County Circuit Clerk, was required in the Andillary Adversary Procesdingsin
order that a determination could be made as to whether the funds held in this case were required to be
turned over to the State Treasurer by reason of the provisons of the Undamed Property Act.

The Recaver in her Mation and Petition demondrated to Judge Kinder the two requisitesfor
the entry of an order of interpleader. Frg, there were competing daims — the demand of the State
Tressurer for the funds and the Cole County Circuit Court’s Order precluding addivery of those funds
(aswdl asthe Osage County Circuit Court's Order enjoining Judge Kinder from authorizing or
effecting any trander of thefunds). Second, the Receiver could be subjected to adouble lidhility —
lidhility to the State Treasurer and liability for digperang the funds contrary to court order. See, Brady
v. Ansehl, 787 SW.2d 823 (Mo. App. E.D. 1990), sting forth these two requirements and affirming
an order of interpleader. Whether an interpleading party takes a podition with repect to interestsin the
fundsisnot afactor. Roosevelt Federal Savings & Loan Association. v. First National
Bank of Clayton, 614 SW.2d 289, 291 (Mo. App. E.D. 1981).

Here, the Order gave the State Treasurer natice of the Andillary Adversary Proceedings, and
directed the State Treasurer to assert any daim she had with respect to the funds within thirty days. The

Order condtituted “summons or other process’ (emphasis added) within the meaning of Supreme Court

Rule 54.01. If it istreated as* other process’, the provisons of Supreme Court Rule 54.02 rdaiveto
asummons are not gpplicable. If a“summons’ is required to be served upon the State Treasurer
pursuant to Supreme Court Rule 54.02, the Order condtituted a*summons” within thet rule inesmuch

asthe Order advised any daims mugt be assarted within thirty days after srvice: The Order and the
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Mation and Petition were persondly served upon the State Tressurer. See, L.F. 403. These actions
were sUfficent to satify any due process concarns and the requirements of any Supreme Court Rule for
the State Treasurer to be joined for purposes of assarting any dam she might have to the fundsin this
case under the Undaimed Property Act.

There are many types of proceedings which may be andllary to the origind proceedingsina
ca Garnishment procesdings are andllary to the main proceedings. Any time a court has funds under
its supervison, be they held by arecaver or court derk, there may well be andllary proceedings
invalving parties in addition to the arigind plantiff(s) and defendant(s). Smilarly, arecaver may initite
proceedings within arecaivership case which are andillary to the recaivership to collect funds or to
determine interessin funds

In American Refractories Co. v. Combustion Controls, 70 SW.3d 660 (Mo. App.
S.D. 2002), for example, the Court characterized an atachment proceeding asan “andllary
proceeding” and indicated thet it must be brought only as a proceeding andillary to the main case and
not as an independent action. Seedso State ex rel. Fischer v. Public Service Commission, 670
SW.2d 24 (Mo. App. W.D. 1984), which gpplied the concept of an “andillary proceeding” to an
interim rate increase proceeding in relaion to the permanent rate increase proceeding. In State on Inf.
of Attorney General v. Arkansas Lumber Co., 190 SW.894 (Mo. banc 1916), agamnishment or
discovery of assets procesding was commenced out of an origind action in the Supreme Court, and it
was contended that such adiscovery of assets proceeding could only be held in acircuit court and
beforeajury. The Court rgected those contentions and conduded thet specific authorizetion for the
discovery of assets proceading was not needed:

“Boath of thase propositions might well be conceded, but it would naot, from that fat,
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necessily follow that this court has no jurisdiction to heer this andillary procesding; but,

upon the contrary, the law seemsto be well settled thet whenever acourt has

juridiction of the main subject-matter of a cause, thet fact givesit jurisdiction over dl of

theincidentsthereof.” 190 SW. at 895.
Seeds0, Ainsworth v. Old Security Life Insurance Co., 685 SW.2d 583, 586 (Mo. App. W.D.
1985), halding thet a recaivership involves many busnesstype procesdings which are nat redly
litigation metters, that some proceedings are “ adversary avil proceedings’, and who is properly a party
inapaticular “adversary” proceedings is dependent upon the issuesinvolved. See, eg., cases
invalving various andllary and adversary matters pursued in underlying cases—In re Transit
Casualty Co. in Receivership, Pulitzer Publishing Co. v. Transit Casualty Co. in
Receiver ship, 43 SW.3d 293 (Mo. banc 2001) (adversary proceedings in the case placing company
in recaivership between Pulitzer and the recaivership re rdease of information; adversary proceedings
heard by a specidly assigned Judge); Clay v. Eagle Reciprocal Exchange, 368 SW.2d 344 (Mo.
1963) (adversary proceeding by recaiver in an insurance company recavership case daming assts
from an insurance agent; recaiver’ s maotion for show cause order in case placing insurance company in
receivership sugtained and show cause order issued, agent filed response to show cause order; issues
between recaiver and agent joined and tried; judgment for recaiver affirmed exoept for contempt
provisons); and In Re Transit Casualty Co. in Receivership v. William Blair Realty
Partners, Il, v. Transit Casualty Co. in Receivership, 900 SW.2d 671 (Mo. App. W.D. 1995)
(dam againg Recaivership determined in andllary proceedingsin cage placing insurance comparly into
recaivership).

Judge Kinder’ s July 20, 2001, Order wasin dl other respects proper. As hereingbove
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demondrated, Snce the funds are held by the Recaiver in this case or métter, it isincumbent upon the
Sae Tressurer to pursle any dams with respect to the fundsin this case or mater. Determining who
isentitled to the fundsin this case or mater isajudicia determination which has not yet been made.
The Sate Tressurer, assuming, ar guendo, she can condtitutiondly exercise the collection functions
under the Undaimed Property Act, cannot make such ajudicid determingtion. It istherefore the State
Treasurer who improperly atemptsto exercisejudicid powersin violdion of Artide 11, 8§ 1, nat the
Cale County Circuit Court asthe State Treasurer assartsin her Point V1.

The Appdlant and her predecessor Treasurer and Directors of the Department of Economic
Development had from August of 1984 until July of 2001 to have filed amoation to intervene coupled
with amotion assarting aright to the fundsiin this case and did not do so.

In her Paint 1V, the State Treasurer chdlenges Judge Kinder’s July 20, 2001, Order “because
Judge Kinder was disqudified by Supreme Court Rule 51.07 fromissuing the July 20 order inthat he
hed a subgtantid interest in the outcome and a dose rdationship with the movant.” Thisassartion is
specious at best.

While Judge Kinder was not required under Supreme Court Rule 2, Canon 3, to recuse himsdlf
from consdering the Andillary Adversary Proceedings Questions, he did so and the merits of those
issues were determined by Judge Stuckey.

Judge Kinder had no finendd interegt in the outcome of thislitigation. His sdlary and benefits
are pad by the Sate, not by Cole County. He hasjudidd immunity from any monetary damsthe State
Treasurer or the Attorney Generd may assat. The Recalver and the Cole County Circuit Clerk are not
related to Judge Kinder.

The record here reflects thet Judge Kinder had no animaosity againg State Treasurer Farmer.
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Seg, the Order of May 3, 2001, which affirmatively reflects the contrary and which recites the direction
of settlement discussons fallowing an overture mede by Ms Farmer. L.F. 773.

On duly 20, 2001, when the Andillary Adversary Proceedings were commenced, the only
related litigation pending involving Judge Kinder was the quo waranto action brought by the Attorney
Gengd, not by the Appdlant State Treesurer, in the Osage County Circuit Court. Thet suit did not
include the Recaivers and Trustee in SC84210, SC84211, SC84212 or SC84213, Cole County or the
Cale County Circuit Clerk, dl of whom were necessary or indigpensable partiesin any litigation
involving adetermination of the entitlement of the State Treasurer to the fundsiin this case or metter by
reason of the Undamed Property Act. The Osage County quo warranto action was fatdly flawed for
the ressons st forth by Circuit Judge Gad Wood in his judgment of dismissd in thet action. See Legd
Hlein SC84301. It was and remainsfatdly flawed because nether the Osage County Circuit Court
nor the Eagtern Didrict of the Missouri Court of Apped's has “ superintending jurisdiction” under
Artide V, 8 4, over the Judges of the Cole County Circuit Court.

The State Treasurer’ s action againgt Judges Kinder and Brown, the Recaivers and the Trustee
was not commenced until July 25, 2001, five days after the Recaiver's Mation and Petition wasfiled
and Judge Kinder’' s Order to commence the Andillary Adversary Proceedingsin this case or matter and

in the three companion cases was entered.*?

12 Becausethe Andllary Adversary Proceadings in the four cases were commenced before the State
Treasurer’ s action on July 25, 2001, the proper jurisdiction of the issues with respect to the Sate
Treasurer’ sright to any of the funds hdd by the Recaivers and Trugtee should be determined in the four

Andllay Adversary Proceedings See, State ex rel. Buchanan v. Jensen, 379 SW.2d 529, 531
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We do not read Appellant’ s Brief, however, as assarting that because the Attorney Generd hed
filed the quo warranto action in Osage County and hed filed the unsuccessful prohibition and mandamus
action in the Western Didrict of the Missouri Court of Appedls and because the State Tressurer
ubssquently filed the action in Cole County, such disqudified Judge Kinder. But if thet be the case, the
only thing any litigant, eg., a prison inmate represented by ajalhouse lawyer, would haveto do to
secure ajudge s disgudification would be to file alawauit againg the judge. Such acondusion would
catanly be“fodder” for aClovis Cal Green or aMdvin Leroy Tyler. Here, it was not necessary for
Judge Kinder to disqudify himsdlf in the separate Ancillary Adversary Procesdings, let done disoudlify
himsdf from entering the Order of July 20, 2001. Thefact thet he did so cannot beheld againgt him.
That Order was procedurd and made no determination with respect to the merits of any daim by the
Appdlant State Treesurer.

A “judge should never disqudify himsdlf or hersdf unnecessarily”. Robin Farms, Inc. v.
Bartholomew, 989 SW.2d 238, 250 (Mo. App. W.D. 1999). “The merefact thet rulings are mede
agang aparty does nat show bias or prgudice on the part of thejudge. Bruflat v. Mister Guy,

Inc., 933 SW.2d 829, 836 (Mo. App. 1996). Thisis S0 because any dleged bias or prejudice on the

part of the judge, to be disqudifying must sem from an extrgudidad source” 989 SW.2d at 247

(Emphedsadded). Furthermore, even in the case of datements madein an “extrgudicid” context,
which are nat here dleged, there must be some rdationship between the satement made and the
Judge s conduct in the proceeding in which the disgudificaion issueisrased. State v. Kinder, 942

S\W.2d 313, 321-324 (Mo. banc 1996). Here, thereisno such rdationship. Appdlant'sPoint IX is

(Mo. banc 1964).
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therefore devoid of merit.

FHndly, Appdlant damsthat she did not receive adequiete natice with repect to the hearing on
the Mation for Judgment on the Pleadings on October 18, 2001. Counsd for Appelant had previoudy
contacted Judge Stuckey and had secured that date for a hearing upon Appdlant’sMotion to Vecate.
On October 12, the Respondent Recaiver filed her Mation for Judgment on the Pleadings which
traverses the pleadings herein and noticed it for heering on the previoudy established date. The record
does not reflect that arequest was made prior to October 18 to set over dl maotionsfor hearing & a
|ater date 0 that counsd for Appellant could prepare. Ingtead, on October 18, the date of the hearing,
the State Treasurer filed her Objections (L.F. 478-485) and extensve Suggestionsin Oppostion to
Vaious Mations (L.F. 486-584).

By proceeding to hear and condder the Motion for Judgment on the Pleadings on October 18,
2001, Judge Stuckey in effect shortened the five-day natice provison in Supreme Court Rule 44.01(d).

Supreme Court Rule 44.01(d) spedificaly provides that such time may be shortened by the Court.
Judge Stuckey a0 dlowed counsd to submit any further written materias they desired to submit efter
the October 18 hearing date, and the record reflects thet additiona written submissions were presented
to Judge Stuckey. See, L.F. 782-963. Sincetheissuesto be determined were and areissues of law,
counsd for the State Treasurer could have submitted further memorandato Judge Stuckey to amplify
his arguments with respect to those issues.

Thisisnot aStuaion where counsd for the State Treasurer was unaware of the legd issues
involved in adam under the Undaimed Property Act by the State Tresaurer to the fundsin this case
The Appendix to Appdlant’ s Brief contains excerpts from a Report of the State Auditor issued on

Jenuary 4, 2000, in which it was * recommended [that] the drcuit judges review these recaivership

95



cases and determine whether the recaivership assets should be digtributed to the state Undaimed

Property Section[in the State Treasurer’ s Officg] or should be digposed of in another manner™.

(Emphesisadded). App. 2 of Appdlant’sBrief. That Audit Report cameto the atention of the
Attorney Gengrd. The Assgant Attorney Generd who miade the filings for the State Treasurer in the
trid court, who appeared before Judge Stuckey on October 18, 2001, and who appearsin this Court
with respect to this gpped, dso was the counsd for the Attorney Generd in the atempted Prohibition
and Mandamus proceedingsin the Western Didrict of the Missouri Court of Appedsin April and May
of 2001 (see attorney appearances re Case No. WD59910 on Case.net), was the counsd for the State
Treasurer in the separate Cole County case saeking the funds in this case under the Undamed Property
Act which hed been filed on July 25, 2001 (SC84328), and was the counsd for the Attorney Generd in
the Osage County quo warranto action invalving Undamed Property Act issues which hed been filed
on June 28, 2001 (SC84301).

In State ex rel. Gleason v. Rickhoff, 541 SW.2d 47, 49-50 (Mo. App. E.D. 1977), the
receiver hed filed amotion to sall certain assets and only gave rdators a one-day notice of the hearing
onthemoation. Thetrid court procseded with the hearing on the mation, notwithstanding objections
with respect to the natice being only one day before the hearing rather than the five days provided in
Rule 44.01(d). The Court of Appedsfound thet it was proper for thetrid court to proceed to hear and
consider the mation:

“Civil Rule 44.01(d) authorizes acourt to order aperiod of time different from the five

days required for natice of ahearing. Here, the respondent judge overruled rdators

objection to each of proper notice and permitted the hearing of August 12 to proceed

ascheduled. That was aspecific order to shorten the time of notice by order of the
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court.’

“The record shows rdators were familiar with the recaiver’ s chdlenge to ther custody

of company property and that they had been put on inquiry of the recaiver’ sintention to

take custody of the property in question.”

Seeds0, Jenkins v. Jenkins, 784 SW.2d 640, 643-644 (Mo. App. W.D. 1990). Orion
Security, Inc. v. Board of Police Commissioners of Kansas City, 43 SW.3d 467 (Mo. App.
W.D. 2001), isnot on point. In Orion, no notice was given with regpect to a hearing on the mation.
Id. at 470.

Here, counsd for the State Treasurer was fully conversant with the issues presented by
Respondent’ smoation. Counsd for the State Treasurer had noticed for hearing the Tressurer’ smoation
which involved some of the sameissues. There was no evidence to be presented at the hearing.

Rether, there were ord arguments to be presented on questions of law. The State Treasurer was given
the opportunity to submit additiond written materids  The Respondent’ s Maotion was served upon the
Attorney Generd’ s Office on October 12 and the hearing was not until October 18. The Appdlant has
not shown any prgudice. Appdlant’s Point X mugt therefore be denied.

For the additiond ressons hereinabove discussed under this Point V1, Appdllant’ s Points V, VI,
VII, VIII, IX and X should be denied.

CONCLUSON

For the reasons hereinabove st forth, the Order and Judgment entered by Judge Stuckey on

November 27, 2001, should be affirmed.
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