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INTRODUCTION

Venue propery liesin the City of S. Louis The rulings of Respondent The Honorable Margaret
M. Neill, Circuit Judge, are neither erroneous nor contrary to Missouri law. Rather, respondent correctly
ruled that rdatorsfailed to timdy carry ther dud burdens of proof and persuasion that dl bases of venue
were not proper in the City of . Louis.

Redators had the dud burdens of proof and persuason. Proof was necessary because the
impropriety of venue was nat regdiily asoartainbdle from the petitionsdone. Because plantiff did not pleed
abassof venue, it was rdators burdens of proof and persuasion to rebut al bases of venue. Cubazs
United Ready Mix, Inc. v. Bock Concrete Foundations, Inc., 785 SW.2d 649, 650 (Mo.App.
SD. 1990). Rdatorsdid not provide any evidence opposing the possble bases of venuein the City of S
Louis The trid court properly denied rdlaors three venue motions.  Further, the trid court was not

obligated to dlow rdaors supplementation and recond deration of the record in a subssquent venue hearing.

For these reasons and the reasons sated bdow, rdators Petition for Writ of Prohibition

should be denied.



JURISDICTIONAL STATEMENT

This case does nat involve the vdidity of atresty or atute of the United Sates, the vdidity of a
datute or provison of the condtitution of this Sate, the condruction of the revenue lavs of thisae, thetitle
to any date office, or the impastion of the deeth pendty. Pursuant to Artide V, Section 4.1, of the
Missouri Condiitution, the Missouri Supreme Court hasjurisdiction of thisgpped. The Circuit Court of the

City of S. Louisiswithin the territoria jurisdiction of this honorable court.



STATEMENT OF FACTS

Respondent adopts and incorporates the Statement of Fects of rators, except as to underlined
portion of the fallowing paragrgph from rdaors Statement of Fects
On Jure 1, 2001, Defendants Chida and UBH filed a timdy moation to dismiss
andlor transfer venue. (A8-10; Ex. 3)*. (Defendant Bierman was not served with a

summons until September 7, 2001. (A88; Ex. 12, p.2.)) Defendants assarted thet venue

liesonly in &. Louis Courty: (8) under RSMo. Sec 508.010(3) because, as Plaintiff=sfirg

amended petition dleges, the resdent defendants (Chida and UBH) resde in S. Louis

County; or (b) under RSMo Sec 508.010(6) because Rlaintiff:s cause of action accrued

in &. Louis County in that dl of the medicd care a issue was provided there. (A8-10; Ex
3)

(Brief of Rdators, Statement of Fects, p. 11). (Underlying supplied). This misstatement isdso madein

raors Introduction. (Brief of Reators, Introduction, pp. 6-7).
In fact, nowherein rdaors mationsto transfer (A8-10, and 31 - 51; Exs 3, and 10) or inrdaors
motion to recongder (A52 - 86; Ex. 11) did rdaors dlege that under RSVIo Sec. 508.010(6) venue was

not proper Abecause Plantiff=s cause of action accrued in S. Louis County in thet al of the medicd care

LAll exhibits referenced by respondent herein are attached to rdlators Petition for Wit of

Prohibition and are dso induded in the gppendix to rdators brief.



a issue was provided there§ (Brief of Rdaors, pp. 6-7, and 11).

Rdators misstate this materid fact and continue to rdy upon this misstatement of materid fact
throughout their brief. The mations referenced by relators (A8-10, 31 - 51, 52 - 86; Exs. 3, 10 and 11)
do nat contain alegations thet venue was not proper Abecause Rantiff-s cause of action accrued in . Louis
County inthet dl of themedicd care & issue was provided therel (Brief of Rdators, p. 11). No where
in thase maotions do rdators dlege by dlegation or by afidavit any evidence as to the place the cause of
action accrued.

On January 3, 2002, rdaorsfirg mekethisdlegaion to the trid court B that dl the care a issue
for Gary Diven was paformed & UBH:sfadlitiesin &. Louis County. Thefird timetha rdaors mekethis
dlegation isin their sscond (2"%) motion to reconsider respondent:=s orders denying their venue motions
(A97 - 99; Ex. 13). At thetimethisdlegation ismade, it ismedein the context of amotion to recondder,
not amoation for rehearing. (A97 - 99; Ex. 13). Itisaso thefourth (4™) mation conceming venue brought
by therdators Thisfourth (4™) motion, dong with the previous three motions, was denied.

Thiswrit, rators third (3), now follows



POINTSRELIED ON

POINT |
Respondent did not error in her orders denying relatorss motions to
transfer venue and motionsto reconsider becauserelatorsfailed to carry
their burdensof proof and persuasion to rebut all of the basesfor venuein

the City of St. L ouis.

Cuba:s United Ready Mix, Inc. v. Bock Concrete Foundations, Inc., 785 SW.2d 649
(Mo.App. S.D. 1990).

Sateexrel. Etter, Inc. v. Neill, 70 SW.3d 28,31 (Mo. App. E.D. 2002).

Sateexrel. Linthicumyv. Calvin, 57 SW.3d 855 (Mo.banc 2001).



ARGUMENT

POINT |
Respondent did not error in her orders denying relatorss motions to
transfer venue and motionsto reconsider becauserelatorsfailed to carry
their burdensof proof and persuasion to rebut all of the basesfor venuein

the City of St. L ouis.

The issue before this court is not an academic exerdse to now determine where venuelies: The
issue before this court is not to review dl the newly discovered facts and goply the recently handed down
venue decisons in order to decide in retrogpect where venue properly lies. Rather, the issue before this
court isto decide whether thetrid court ered. Thetrid court did not error by denying the rdaors: mations
to trandfer and mationsto reconsider venue: Thetrid ocourt did not e because the rdaorsfalled to presant
any evidenceto thetrid court concarning the place of accrud of the cause of action and plaintiff hed mede
no such dlegationsin thisregard in their petitions Snce rdaorsfailed to demondrate to the trid court thet
al bases of venue were improper and rdaors had the burdens of proof and persuasion, the trid courts
denid to trandfer venue should be affirmed.

A. Relators bear the burdens of proof and persuasion that venue was

improper.

Alt is true that the party chdlenging venue bears the burden of persuason and proof, if proof is
necessay, thet venueisimproper.i Sateexrel. Etter, Inc. v. Neill, 70 SW.3d 28, 31 (Mo.App. E.D.

2002). AThe party atacking improper venue has the burden of persuason and proof that venue is

~



improper. Coalev. Grady Bros. Sding and Remodeling, Inc., 865 SW.2d 887, 839 (Mo.App.
S.D. 1993). AThe party atacking venue hasthe burden of persuasion and prodf, if proof is necessary, thet
venueisimproperi Cuba's United Ready Mix, Inc. v. Bock Concrete Foundations, Inc., 785
S\W.2d 649, 650 (Mo.App. S.D. 1990). Further, the rule dates that rdaors have the burden of
persuasion and proof, Aif proof is necessary, @ that venueisimproper. Cuba's United, 785 SW.2d a
650. In the present case, Aproof,i or some evidence or dlegation, is necessary, because venue is not
ascertainably improper from the four corners of plaintiff-s petitions.

Clearly, in the present case, based upon case law, rdators had the dud burdens of proof and
persuason.  Further, rdators had the burden to come forward with Aproof,i or some evidence,
demondrating to the trid court that venue was improper, because the impropriety of venue cannot be
asoataned from the four cormers of the plantiffs petitions. Y &t in the present case, rdaors came forward
with no proaf concerning the impropriety of venue for dl possible bases of venue.

B. Plaintiff=s petitions did not allege a basisfor venue; therefore, relators
were required to offer evidence to the trial court satisfying their dual
burdens of proof and persuasion that all basesfor venuein the City of St.
L ouiswereimproper.

Neither the origind petition nor the firgt amended petition contains any dlegetions pleeding abess
forvenue (Al-7; Exs 1and 2). Clearly, no bagsfor venueisdleged in ether petition. Since no basis
for venue was pleaded, rdaors were required to carry their dud burdens of proof and persuesion, and
come forward with some evidence because proof was necessary, to digorove al basesfor venue

A caeindructive on the need for a party chalenging venue to disorove dl bases for venue when

8



none has been pleeded is Cuba’'s United Ready Mix, Inc. v. Bock Concrete Foundations, Inc., 785
SW.2d 649, 650 (Mo.App. SD. 1990). There, the Southern Didtrict Sated that in order to prevail on
amation chalenging venue, defendant must offer teimony disoroving dl possible bases of venue, or thet
venue mation fails
In Cuba:s United, no beds for venue was pleaded. At the trid court levd, the defendant
chdlenged venue by providing tesimony from the defendant=s presdent. The defendant:=s president tedtified
concarning the counties in which defendant maintained an office, aprindpd place of busness and agenerd
place of business But the defendant:s presdent never offered any testimory concerning the county where
the cause of action accrued, regardless of the resdence of the paties The Cuba:s United Court
conduded thet without such tesimony, defendant=s mation to trandfer necessaxily falled because the record
could not disprove dl basss of venue
Thetesimony of Ben Bock was offered by defendant in support
of itsmotion. Bock tetified thet he resided in Gasconede County and was
president of defendant Bock Concrete Foundations, Inc. Its office and
principal place of busness was dso in Gasoonede County. He was sarved
in Cravford County and defendant corporation did not >maintain agenerd
place of busnessin Crawford County, Missouri .-
This does nat establish thet venue was improper in Crawford
County where the satements may have been meade and where plaintiff
goparently was located. Venue could be proper under * 508.010(1) or

" 508.010(6), RSVI0 1986. Astherecord does not show that venue was

9



improper, we necessaxily condude that the court dismissad the petition for

falure to gate adam on which rdief can be granted.
Cuba's United, 785 SW.2d & 650. The Cuba-s United Court could not condude thet the trid court
dismissed for improper venue because the defendant did not come forward with evidence asto where the
cause of action accrued. The court was congrained to condude that the cause was dismissed on other
grounds

In the present case, rdaors chdlengesto venue amilarly fal. Rdators never offered evidence -

any evidence - in thar mations chdlenging venue (A8-10, and 31 - 51; Exs 3 and 10) or their mation
to recondder (A52 - 86; Ex. 11) asto where the cause of action accrued. In fact, on December 13, 2001,
thetrid court issued an Order spedificdly finding thet the rdatorsfailed to offer such evidence asto where
the cause of action accrued:

While Dr. Bierman hed indicated that Rlantiff was>obvioudy awvare that

the cause of action accrued in . Louis County and thet >[€]ven the mogt

cursory view of the medicd records or the dightest discussion would have

reveded this: there is no dlegation to that efect in the petition and

defendants have presented no such evidence in thar venue maotions

chdlenging venue as to the amended petition, to subdantiate this

condugon.
(A89-90). Asin Cuba:sUnited, AVenue could be proper under * 508.010(1) or * 508.010(6), RSMo
1986. As the record does not show that venue was improper, we necessarily conclude that the [trid]

court...0 did not dismissitrander the cause for improper venue. Cuba’'s United, 785 SW.2d at 650.

10



Fantiff-s petitions did not dlege abassfor venue. Since no bassfor venue was pleaded and Snce
the propriety of venue could nat be determined from the four corners of the petitions, rdators were required
to offer Aproof, @ or some evidence, to stiy their dud burden of proof and persuasion to digorove dl of
the possble bases of venue, or their venue chdlengesfal. Cuba's United, 785 SW.2d a 650. At the
trid court levd, thetrid court spedificaly found thet rdaorsfalled to offer any such evidence to subdtartiate
the condusion that the cause of action did nat accruein the City of S. Louis (A89- 90). Assuch, for the
reesons st forth in Cubass United, rdators chdlengesto venuefal.

In support of their position, rdators rdy abundantly upon State ex rel. Etter, Inc. v. Neill, 70
SW.3d 28 (Mo.App. E.D. 2002). Inther TABLE OF AUTHORITIES this caseis dited asApassm.{
The Etter case, however, isnot Agppodite) and it does not Aindicate that prohibition is warranted in the
present casei (Brief of Rdators, p. 24). Itisamisreading or misunderstanding of Etter to say: AUnder
Etter, Respondent was reguired to alow Defendants supplementation of the record showing that dl of the
caea issuewas provided in . Louis County and that Plaintiff-s cause of action did nat accruein the City
of S. Louis on the unpleeded beds of Sec. 508.010(6).0 (Brief of Rdators p. 8). Infact, the Etter case
isfactudly diginguisheble and legdly unsupporting of rdaors postions

In Etter, unlike the presant case, the plaintiff there pleeded abadsfor venue. The Etter Court
soedificaly found: AClearly such rules anticipete thet abasis for venue will be pleeded, asindead it [abes's
for venue] was[pleaded] herel§ Etter, 70 SW.3d a 31. In Etter, the gopdlate court Sated thet the
pleaded basisfor venue was the resdence of adefendant ad litem. Etter, 70 SW.3d at 30.

The Etter Court further hdd that when abads for venue has been pleaded, the party chdlenging

venue does not ned to digorove dl ather possible basesfor venue rather, when abasisfor venue has been

11



pleaded, the party chdlenging venue need only digorove the pleeded bess  AWhen a bads for venue is
pleaded, we can hardly fault rdator for adducing evidence in oppodtion to the pleaded bess. ... While
relator bore the burden of persuason and proof, it does not need to digorove bases for venue thet were
never pleaded to meet those burdens( Etter, 70 SW.3d at 31.

The presant cae differsfactudly from Etter. In the presant case, neither the origind petition nor
thefirst amended petition contains any dlegations pleeding abasgsfor venue. (A1-7; Exs 1and 2). No

basisfor venuewas pleaded. For thisreason done, Etter does not goply to the facts of the present case.

Further, in the present case, plantiff-s petitions dlow for two possible bases for venue (nether of
which were pleeded) inthe City of S. Louis And unlike Etter, rdators here have chosen in thar mations
to transfer venue and their motion to reconsider venue (A8-10, 31 - 51, 52 - 86; Exs 3, 10 and 11) to
disprove only one of the two bases of venue resdences of the parties. Under these facts, the more
gopropriate law is st forth in Cubazs United, not Etter.

C. Respondent wasnot required to allow relatorsto supplement therecord to
show that all of the careat issuewas provided in St. Louis County and that plaintiff=s
cause of action did not accruein the City.

A T]he party chdlenging venue bears the burden of persuasion and prodf, if proof is necessary, thet
venueisimproperi Etter, 70 SW.3d a 31. Thesedud burdens have red meaning and import. These
dud burdens placed upon alitigant chalenging venue an obligation. Even on playgrounds, schodl children
do not readily accept Ado-overd after an unsatidfying effort. Even less countenance should be givento a

second, third and fourth request for aAdo-over() for alitigant in acourt of law who faled on hisfirg three

12



atemptsto properly presant the facts necessary to contest venue. If the burdens of proof and persuiasion
areto have meaning, aparty must not be granted countless bites a the venue trander gople.

Agan, rdaorsrey upon Etter in support of their daim thet thetrid court ered. The Etter Court
spadficaly found supplementation of the record was dlowable when the trid court sought to uphold venue
on abassthat was never pleeded: ANor do we find any reeson to disdlow rdator-s supplementation of the
record where respondent seeks to uphold venue on a bass that was never pleeded.d Etter, SW.3d at
32. Thisisthe only legd precedent for supplementation of the record; and it is factudly ingpplicable inthe
present case.

Etter gandsfor the proposgition thet if abasisfor venue has been pleeded, the defendant nesd only
adduce evidence in gpposition to the pleeded besis Etter, 70 SW.3d a 31. But here, no bassfor venue
was pleaded. Etter dso gands for the proposition thet supplementation of the record is to be dlowed
when thetrid court seeksto uphold venue on abasis that was never pleeded: ANor do we find any reason
to disdlow rdator:s supplementation of the record where respondent seeksto uphold venue on abasisthat
wasnever pleeded§ Etter, SW.3d a 32. But again, no basisfor venue has been pleeded in this case, and
therefore supplementation under Etter isnot dlowed.

Rdaors Petition for a Writ of Prohibition seeks not to correct trid court error, but to
correct the erors and omissions of rdators counsd. Rdators here cannat rdy upon Etter or prohibition
to absolve them of their own fallure to meet the legdly imposed burdens of proof and persueson to
disorove the possble bases of venue. Prohibition lies to correct jurisdictiond errors by trid courts, not
evidentiary falings of by trid counsds

D. Respondent was not required to allow relatorsto re-hear relators motions

13



challenging venueto show that all of the careat issuewas provided in St. L ouis County
and that plaintiff=s cause of action did not accruein the City.

On January 3, 2002, rdaorsfiled with the trid court a second mation to recongder thetrid courts
previous orders denying rdators venue mations. (A91 - 99; Ex. 13). Tha moation (A91 - 99) wasthe
fourth (4™") mation concerning venuefiled by relators. Attached to thet maotionwas B for the first time
submitted beforethetrid court B afidavits tating that dl of the care a issue for Gary Diven, deceased,
occurred in . Louis County. (A97 - 99; Exs D and E to Ex. 13). Rdaors never induded these
dfidavits or any other evidence concerning where the cause of action accrued, for the trid court for
congderation with the three previous mations on venue.

Relators fourth (4™) motion was for reconsderation. (A91 - 99; Ex. 13). Thetrid court only
ared if the fourth (4™) mation isviewed as anew hearing on the merits. It, however, isnat anew hearing,
but amation to reconsder. The previous three mations were correctly ruled upon by thetrid court because
the rdaors falled to offer any evidence as to where the cause of action accrued. What rdators actudly
wanted was another bite a the venue gople. What rdators asked for was recongderaion of the previous
denids Thetrid court ruled thet the previous mations were correctly denied, for the reasons Sated above.

Clearly, Etter does not gand for the propodtion that every party chdlenging venue can do 0
piecemed until he gasit right. Thiswould invite multiple hearings and thwart judidid economy. Etter dso
does gtand for the propodition thet the trid court must re-hear a venue mation when a defendant failed to
presant dl the avaladle evidence. Agan, this would invite piecemed venue mations and thwart judicid
economy.

Intheir brief, rdators recognize thet their venue chdlengesfailed because their mations (Exs 3, 10,
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and 11) never contained an dlegation or any evidence concarning where the cause of action accrued.
Redaorsrecognize thet  thetrid court levd, rdaors never defested dl bases of venue, and therefore their
moations to trandfer should have faled. In ther brief, rdators tdlingly pray: ADefendants should not be
pendized for nat submitting thar effidavitsearlieri (Brief of Rdaors p. 31). Rdaors should be pendized
for not submitting their affidavits earlier. Reators bore the burdens of proof and persueson.  Courts
pendize liigants dl the time for nat being timely.

In ther brief, rdaors do tdlingly dam that A... Defendants hed the right to assume that Sec
508.010(6) was no longer in issue and that proof asto where Plaintiff-s cause of action accrued was not
necessaty.( (Brief of Rdators p. 31). Rdators have no such right to Aessumef in avenue mation thet a
bassfor venue was nat a issue. There can be no assumption of venue factsin avenue motion before a
court of lav. Agan, rdaors bore the burdens of proof and persuason.

Rdators further plea Alf Plaintiff had asserted that venue was proper under Sec. 508.010(6),
Defendants could have (and would have) immediadly filed affidavits to demonsirate the oppositeld (Brief
of Respondert, p. 31). Wdl, plantiff did not pleed a badis for venue. Rdators are trying to shift the
burdens of proof and persuasion to the respondent or to the plantiff. Thisisnot trid court error. Thisis
the error of a party-defendarnt.

Prohibition is an independent proceeding to prevent judicid procesdingsthat lack juridiction. AA
basic purpose of prohibition is to confine an inferior court to its proper juridiction.) State ex rel.
McCulloch v. Schiff, 852 SW.2d 392, 394 (Mo.App. E.D. 1993).

Here, asin Cuba:s United, evidence of resdences done with evidence of the place the cause of

action accrued A...does not etablish that venue was improper in Crawford County...9 or the City of S.
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Louis AVenue could be proper under * 508.010(1) or * 508.010(6), RSMo0 1986. Astherecord does
not show tha venue was improper, we necessarily condude thet the [trid] court..i could not
dismisstrande the cause for improper venue. Cuba's United, 785 SW.2d a 650. Sotooin the present
ca, asthe record does not esteblish that venue was improper, this court should necessaily condude thet
thetrid court:s denid to transfer venue was proper.

Redators had the dud burdens of proof and persuason. Proof was necessary because the
impropriety of venue was not reedily ascertaineble from the petitionsdone. Because plaintiff did not pleed
abagsof venue, it was rdators burdens of proof and persuasion to rebut dl bases of venue. Cuba's
United, 785 SW.2d a 650. Rdaorsdid not provide any evidence opposing al possible bases of venue
inthe City of . Louis Thetrid court properly denied rdaorsthree venue mations. Further, thetrid court

was not obligated to dlow relaors supplementation of the record.

In the Alternative,

Inthedternative, Sate ex rel. Etter, Inc. v. Neill, 70 SW.3d 28 (Mo.App. E.D. 2002), and
Sate ex rel. Linthicumv. Calvin, 57 SW.3d 855 (Mo.banc 2001) should be overturned, for the
reasons e oquently stated in the separate opinions of Judges Stith and White,

CONCLUSION

Redators had the dud burdens of proof and persuason. Proof was necessary because the
impropriety of venue was not reedily ascertaineble from the petitionsdone. Because plaintiff did not pleed
abagsof venue, it was rdators burdens of proof and persuasion to rebut dl bases of venue. Cuba's

United, 785 SW.2d a 650. Rdaorsdid not provide any evidence opposing the possble bases of venue
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inthe City of S. Louis Thetrid court properly denied rdaorsthree venue mations. Further, thetrid court
was nat obligation to dlow rdators supplementation and reconsderation of the record. This court should
smilaly rue For these reasons and the reasons daed above, rdaors Petition for Writ of
Prohibition should be denied.

Respectfully submitted,

FRANK, DOLAN & MUELLERLLC

Gregory T. Mudler #39718
308 North 21% Street, Suite 401
<. Louis, MO 63103-1600
314.421.2430
314.421.4404 - facamile

Attorney for Respondent/Plantiff Patrick Diven
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