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JURISDICTIONAL STATEMENT
Theissues before this Court concan the vdidity of the Missouri Uniform Digpogtion of Undaimed
Property Adt, the condruction of a Sate conditutiona provision defining the Treesurer’s duties and the
congruction of the Sate condtitutiona provisons separaing the powers assgned to the three branches of
govenment. This Court has exdudve juridiction to hear such matters. Art. V, 8 3.
The drcuit court determined thet the Satute giving the Treasurer the power to bring an action to
oollect undaimed property, § 447.575, RSVio 2000, from the courts and other public officers, § 447.532,
RSVI0 2000, is an uncondtitutiona ddegation of authority in violation of Artide IV, § 15 of the Missouri
Condtitution. Thedrcuit court hed thet such an action under the gatute would exceed the limits placed on
the duties of the Tressurer by Artide 1V, § 15 of the Missouri Congtitution, providing: “No duty shdl be
imposed on the date treesurer by law which is not rdaed to the recaipt, investment, custody and
disbursement of gate funds and funds received from the United States Government.”  The dircuit court
further held that the action of the Treasurer in filing a petition to enforce her duty to recaive undamed
property administered by the four respondent receivers and controlled by the respondent judges was in
violaion of the Doctrine of Separation of Powers contained in Artidell, § 1 of the Missouri Condtitution.
Thus, the drauit court’s ruling places this matter squardy within this Court’s exdusive jurisdiction. Art.
V, 83
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INTRODUCTION

The Tressurer commenced this action in accordance with her gatutory duty to enforce the ddivery
of undaimed property. § 447.575.5 ThesLit sought to recover goproximatdy $2.75 million in principel held
by respondents and an additiond gpproximatdy $3 million in interest the funds have generated while held
by respondents minus the ressonable cost of adminisering the fund.

In addition to other holdings, the drcuit court found thet the Uniform Dispostion of Undamed
Property Act (88 447.500-.595) vidlates of the Condtitution of Missouri in severd respects. Initidly, the
court found that moneys condituting undamed property thet will be deposted in the Satutorily-creeted
Abandoned Fund Account do not condtitute “ state funds’ or funds received from the United States. As
such, the dreuit court reasoned, the Legidature is prohibited by Art. IV, § 15 from assgning to the
Treesurer the duties of adminigtering these funds or bringing it to enforce her datutory obligation to
recave undaimed property in thet such imposes a duty upon her unrdated to the recapt, invesment,
custody and disbursement of datefunds. Some history of asandoned property laws may prove hdpful in
andyzing these haldings

1 All gatutory references are to the Revised Statutes of Missouri 2000, unless otherwise indicated.

12



All fifty Sates have enacted legidation requiring holders to report and ddiver to the Sate various
types of abandoned property. Forty-three dates have enacted legidaion modded ater the Uniform
Digpasition of Undamed Proparty A or the Uniform Undamed Proparty Adis 1 D. Epstein, Undaimed

? In 1954, the Nationd Confference on Commissioners on Uniform State Laws and the American
Bar Assodation goproved for the fird time a Uniform Digpogtion of Undamed Property Act.  Unif.
Digpostion of Undamed Property Act, Higorical Notes 8A U.L.A. 267 (1954). The Act wasrevisd
in 1966. Unif. Digpostion of Undamed Property Act, Historica Notes, 8A U.L.A. 207-208 (1966)
(superceded by Uniform Undamed Property Act (1981), which was superceded by Uniform Undamed
Property Act (1995)). All versonsaf the Uniform Laws, from 1954 to the latest in 1995, have contained
provisons goplying the law to property held by courts. See Unif. Digposition of Undamed Propaty Adt,
8A U.L.A. §8 (1954 and 1966); Unif. Undaimed Property Act, 8C U.L.A. § 13 (1981); Unif. Undaimed

Property Act, 8C U.L.A. § 2 (1995).
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Property Laws and Reporting Forms 1-12 (2001). These datutes are purdy custodid datutes. 1d. 1-13.

“Holders of abandoned property report the existence of that property to the date. If initid efforts by
holders to reunite an owner with his property are not successful, the property is turned over to the Sate
which haldsit in perpetud cugtody for the missng owner.” 1d.

The purposes of these Uniform Undamed Property Laws are “(1) to protect the interests of
owners of such property; (2) to rdieve the holders from annoyance, expense, and liahility; (3) to predude
multiple lidbility; and (4) to give the adopting Sate the use of some condderable sums of money thet
otherwise would, in effect, become awindfal to the holders thereof.”  Unif. Digpostion of Undamed
Property Act, Prefetory Note, 8A U.L.A. 209 (1966).

Missouri’ s Uniform Digpodition of Undaimed Praparty Act is based on the Revisad 1966 Uniform
Digpogtion of Undaimed Property Act. 1t wasfirg enacted in 1984. See H.B. 1088, Laws of Missouri
1984. Intheinitid vergon, reports of undaimed property were made to and enforcement actions were
brought by the Director of the Department of Consumer Affars Regulation and Licensng (currently known
asthe Director of the Department of Economic Devdopment). The primary attivity undertaken by the
Tressurer under this early verson of the satute was to hold moneys condituting undaimed property. 8
4475431, RSMo Supp. 1984. Thus, it is goparent that the Legidature thought that moneys to be
delivered to the state pursuant to the new datute were Sate funds and were required to be hed by the
Treesurer. 1N 1993, the functions previoudy performed by the department director were trandarred to the
Treasurer. See § 447.500-.595, RSMo Supp. 1993. 1n 1994, the Legidature amended and reenacted
the provisons of thelaw a issueinthiscase. SB. 757 (“Ownership and Conveyance of Property: Lost
and Undamed Property”), Laws of Missouri 1994. Both versons of the Act require the Treasurer to
notify certain persons gopearing to be owners of abandoned property by newspgper publication and mail.
8 447.541, 15 CSR 40-3.090. In addition, the Treasurer maintains a ligt of persons gppearing to be
owners of abandoned proparty on her webste with directions regarding how to meke dams. See

Asdiguptive asthe drcuit court' s holdings are with regard to undamed property law, these pale
in comparison to the Significance of its multiple holdings concerning the separation of powers amongdt the
various branches of Missouri government. The drcuit court held that the Tressurer’ s action —filing quit to
recover undaimed property in the hands of holderswho refused to rdinguish it —impermissibly interfered
with the orderly digpostion of funds by the drcuit court and condituted a violaion by the Executive
Depatment of the Doctrine of the Separation of Powars Art. 11, 8 1, Mo. Cond. Further, the drcuit court
found thet the Tressurer’ s determination that these funds were undaimed property (and her decison to
meke adam for the same) condtituted an uncondtitutiond attempt to exerdse Superintending contral and
Upavisory authority over the dreuit court in violation of Art. V, 8 4 of the Condtitution. Fndlly, the court
found thet the Tressurer’ s attempt to collect the subgtantid interest generated by the undamed funds over
many years, a0 violated the Separation of Powers contained in Art. 11, 8 1 of the Conditution.

In 0 holding, the drcuit court opined thet judgesin Missouri are not obligeted to follow generdly
goplicable lawsthat create subgantiverights. No holding could be more dangerous. If the drcuit court’s
ruling is dlowed to sand, no branch of government can act as a check and baance on judicid power.
According to the drcuit court, the Legidature cannot enact generdly gpplicable laws cregting subdtantive
rights thet impect and condrain judidd behavior and members of the Executive branch who seek to enforce
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such generdly gpplicable laws face the choice of vidlaing ther duty to execute Missouri law or vidlaing the
Condtitution by sasking to condrain judidd cgprice. Theframers of Missouri’s Conditution did not creete
asysem of government wherein the judicid branch of government could exercise the type of unbridied
power the drcuit court found inherent in Missouri’s Condtitution.  Indeed, the drcuit court’s ruling is
repugnant to traditiond notions of checks and balances. “Thejudidd power ought to be diginct from both
the legidative and executive, and independent upon both, that o it may be a check upon both, as both
should be checks upon that.”  John Adams, Thoughts on Gover nment, 1776.
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STATEMENT OF FACTS

Thefacts st forth below are as dleged in the Treasurer’ s petition.

For many years, and in oneingance for two decades, Cole County Circuit Judges Byron L. Kinder
and Thomas J. Brown, 1, have hdd, kept and directed expenditures from four fundsthat arein the regidry
of the Cole County Circuit Court. L.F. 8-20. On Jduly 25, 2001, the Treasurer, pursuant to § 447.575,
filed apetition for ddivery of undaimed property in the Circuit Court of Cole County.  1d. The Treasurer
sought a mandetory injunction ordering Judges Kinder and Brown and ther recaivers to ddiver to the
Treeaurer dl the moneys exiding in the funds as of the dete the funds were presumed abandoned pursuiant
to 8447532, plusinteres, dividends, or ather earnings from that date to present (minus only necessary
and proper cods and payments mede to daments). 1d. The Treasurer dso sought pendties, pursuant to
8447577, subparagraphs1 or 2, for the failure to report and falure to ddiver the undaimed property as
required by law. 1d.
Fund 1

Fund 1 was established in 1981 by Judge Kinder, in two consolidated cases. L.F. 9-10. These

casssinvolved chdlengesto the Public Service Commission's (PSC) gpprovd of afud cost surcharge on

utility cusomers L.F. 9. TheMissouri Suprame Court ultimatdy invaidated the surcharge, remanding the
cases to the Cole County Circuit Court to determine *the amounts due as aresult of the surcharge and to
whom, and the proper method of redtitution.” 1d.

After this Court’s remand, Judge Kinder entered an order dated October 19, 1979, requiring the
utility companies to make refunds to cusomers who hed previoudy paid the surcharge. Thetimefor the
utility companies to make refunds was a period of one year, beginning November 1, 1979 and ending
October 31, 1980. Any amount of unrefunded surcharge remaining a the end of the year wasto be paid
into the regidry of the Cole County Circuit Court. L.F. 9.

On Augud 5, 1981, Judge Kinder entered an order creating arecaivership to hold the unrefunded
surcharges which up to thet point hed been held in the court’ sregidry. The order noted thet the funds“are
being held and administered o that refunds may be made therefrom to utility cutomers” L.F. 91. The
order named arecaver, noted that the funds were to be invested, reserved unto Judge Kinder dl authority
regarding invesment decisions, and directed thet no expendituresin excess of $250.00 be made without
hiswritten goprovd. L.F. 10, 91-95.

Theorigind recaver and her successorsinvested Fund 1 moneys o thet the origind principal hes
earned interest and dividends Al interest and dividends from the prindipal are required to be added to the
prinapd, minus only necessary and proper cogts and paymentsto damants pursuant to 8 483.310.1. L.F.
10. Themoneysin Fund 1 remaned undamed by ther ownersfor seven years dter the fund wasiinitiated
on November 1, 1979, and as of November 1, 1986, were presumed abandoned pursuant to § 447.532,
RSMo (1986). L.F. 10.

Judge Kinder and the recaiver, who makes payments from Fund 1 pursuant to orders of Judge
Kinder, are both “holders’ of presumed abandoned property as that term is used in 88 447.500 to
447595, L.F. 11. Asholdersaf the presumed abandoned property, Judge Kinder and the recaiver were
required, beginning November 1, 1986, to report to the Treasurer regarding the abandoned property. §
447539, RSVIo 1986 (as amended). No report has ever been filed regarding this presumed abandoned
property. L.F. 10.
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All moneys contained in the fund on November 1, 1979, plus dl interest, dividends and other
earnings accrued Snce that date, minus only necessary costs and payments meade to damants, were, as of
November 1, 1986, and continue to be, presumed abendoned property which the holder isrequired by law
to ddiver to the Tressurer. § 447.543, RSMo 1986 (as amended). No portion of this presumed
abandoned property has ever been paid to the Treasurer. L.F. 10.

Fund 2

Fund 2 was established in 1991, by respondent Brown, dso from two consolidated cases. L.F.
12-13. These cases chdlenged a PSC order reducing Southwestern Bell telephone rates. L.F. 12.
Respondent Brown stayed the PSC order and ordered Southwestern Bdll to pay into the court regigtry the
disputed tdlephone charges. L.F. 12. In hisfirs order gopointing arecaver, respondent Brown noted the
funds hed been previoudy required to be placed in interest bearing accounts as required by § 483.310.1,
resrved unto himsdlf authority for find investment dedisons, and directed that there be no expendituresin
excess of $500.00 without hiswritten gpprovd. L.F. 12.

On April 8, 1991, Judge Brown issued an “Order Approving Settlement and Directing Didribution
of Stay Fund” and noted that the Stay Fund wasin the possesson of arecaiver. L.F. 13. Asof April 8,
1991, there remained in Fund 2 subgtantid sums of money because some cusomers owed a refund of
telephone charges could nat be located and othersfalled to cash their refund checks. L.F. 13, On Apil
26, 1993, Judge Brown entered an Order Cloang Recaivership and Trandferring Funds into Generd
Accounts of the Circuit Court. 1t noted thet the funds represent aprincipa baance of $647,711 and atotd
baance of $778,683.97 asof April 21, 1993. Also on April 26, 1993, Judge Brown entered an Order
Tranderring Funds from the Regidtry of the Court and Appointing a Recaiver. This order noted “these
funds are being held and administered S0 that refunds may be made therefrom to utility consumers” L.F.
97. Theorder named arecaver, ordered that the moneyswere to beinvested, resrved unto Judge Brown
authority regarding invesment decisons, and directed that no expendituresin excess of $250.00 be made
without hiswritten gpprovd. L.F. 13, 97-102.

The recaiver invested the moneysin Fund 2 so thet the origing prindipa has earned interest and
dividends All interest and dividendsfrom the principd are required to be added to the prindipd, minus only
necessary and proper costs and payments to daimants, pursuant to 8 483.310.1, RSMo 1986 (as
amended). L.F. 13. The moneysin Fund 2 remained undaimed by their ownersfor seven years dfter the
fund was initisted on April 8, 1991, and as of April 8, 1998, were presumed abandoned pursuant to §
447532, RSM0 1994. L.F. 14.

Judge Brown and the recaiver, who makes payments from Fund 2 pursuant to orders of Judge
Brown, are both “holders’ of presumed abandoned property as that term is used in 88 447.500 to
447595, L.F. 11. Asholdersaf the presumed abandoned property, Judge Brown and the recaiver were
required, beginning April 8, 1998, to repart to the Treesurer regarding the abandoned property. § 447.539,
RSMo0 1994 (as amended). No report has ever been filed regarding this presumed abbandoned property.

L.F. 14.

All' moneys contained in the fund on April 8, 1991, plusdl interes, dividends and other ernings
accrued snce that date, minus only necessary cogts and payments mede to dameants, were, asof April 8,
1998, and continue to be, presumed abandoned property which the holder is required by law to ddiver to
the Treasurer. 8§ 447.543, RSVIo Supp. 1994 (as amended). No portion of this presumed abandoned
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property has ever been paid to the Tressurer. L.F. 14.
Fund 3

The case egablishing Fund 3 dso involved achdlenge to a PSC order that reduced Southwestern
Bdl'sraes L.F. 15. Judge Brown granted Southwestern Bell atemporary restraining order, prohibiting
the implementation of rate reductions as ordered by the PSC, but directing Southwestern Bdl to pay into
the regidry of the court al moneys collected from cusomersin excess of the rates st by the PSC. L.F.
15.

On February 17, 1994, Judge Brown issued an order finding that large sums of money will be paid
over into the regidry of the court and that areceiver should be gppointed to hald and adminiger the money's
received. It directed thet the moneys shdl be placed in interest bearing accounts as required by 8
483.310.1, thet Judge Brown retain authority for fina investment decisons and that the recaiver not meke
and expenditures in excess of $500.00 without the written authority of Judge Brown. L.F. 16.

On October 7, 1994, Judge Brown entered an Order Approving Didribution of Stay Funds. It
noted thet the parties had reached an agreement and dismissed the review proceeding. L.F. 16. Theorder
then st forth procedures for the proper digtribution of the moneys callected by Southwestern Bell and pad
into the court’ sregistry pursuant to the court’ s previous orders. L.F. 16.

The recaiversinvested the moneysin Fund 3 o that the origind principd has earned interest and
dividends All interest and dividendsfrom the prindpd are required to be added to the prindpa, minus only
necessary and proper codts and payments to damants, pursuant to 8 483.310.1, RSMo 1994 (as
amended). L.F. 13. Themoneysin Fund 3 remaned undamed by their ownersfor more then five years,
and as of January 1, 2000, were presumed abandoned property pursuant to § 447.532, RSMo Supp.
1999 (Jenuary 1, 2000, was the effective date of the amendment reducing the waiting period from seven
tofiveyears). L.F. 16.

Judge Brown and the recaiver, who makes payments from Fund 3 pursuant to orders of Judge
Brown, are both “holders’ of presumed abandoned property as that term is used in 88 447.500 to
447595, L.F. 17. Asholdersaf the presumed abandoned property, Judge Brown and the recaiver were
required, beginning January 1, 2000, to report to the Treasurer regarding the abandoned property. 8
447539, RSVIo 1994 (as amended). No report has ever been filed regarding this presumed abandoned
property. L.F. 17.

All' moneys contained in the fund on Octaber 7, 1994, plusdl interegt, dividends and ather eamnings
accrued snce that date, minus only necessary codts and payments made to daimants, were, as of January
1, 2000, and continue to be, presumed abandoned property which the holder isrequired by law to ddiver
to the Treasurer. § 447.543, RSVIo Supp. 1994 (as amended). No portion of this presumed abandoned
property has ever been paid to the Treasurer. L.F. 17.

Fund 4

On October 20, 1977, Judge Kinder entered an order placing Old Security Life Insurance
Company in recaivership. It was preceded and followed by extengve litigation to resolve daims regarding
both the assets and liahilities of the company. L.F. 18. On December 31, 1986, Judge Kinder initiated
a case by entering an Order gppointing a recaiver (L.F. 114) and an Order Regarding Didribution of
Sattlement Proceeds (L.F. 173). Fund 4 was created by these orders. The Order Regarding Didribution
of Satlement Proceeds mede findings of fact regarding efforts to find and make payments to damants
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owed refunds from thefind settlement of the Old Security Life Insurance Company recavership. LF. 18.

Asof December 31, 1986, subdantid sums of money remained that had not been refunded to daiments
because they could not be located or because refund checks were uncashed. L.F. 18. On December 31,
1986, Judge Kinder entered an order cregting arecaivership to hold the unrefunded moneys, gppointed a
receiver, noted thet the funds were to be invested, reserved unto himsdlf authority regarding investment
decisons, and directed that no expenditures in excess of $250.00 shdl be meade without his written
goprovd. L.F. 18-19, 114-119. Prior to the December 31, 1986 order, the moneys had been held by
the law firm of Lathrop Koontz & Norquid. L.F. 19.

The recaiver invested the moneysin Fund 4 S0 thet the origind principa hes earned interest and
dividends All interest and dividendsfrom the prindpd are required to be added to the prindpa, minus only
necessary and proper codts and payments to damants, pursuant to 8 483.310.1, RSMo 1978 (as
amended). L.F.19. Themoneysin Fund 4 have remaned undaimed by ther ownersfrom adate no later
than December 31, 1986, and therefore were presumed abandoned no later than December 31, 1993,
pursuant to § 447.532, RSMo 1986. L.F. 19.

Judge Kinder and the recaiver, who makes payments from Fund 4 pursuant to orders of Judge
Kinder, are both “holders’” of presumed abandoned property as that term is used in 88 447.500 to
447595. L.F.20. Asholdersaf the presumed abandoned property, Judge Kinder and the recaiver were
required, no later than December 31, 1993, to report to the Treasurer regarding the abandoned property.

8447539, RSMo0 1994. No report has ever been filed regarding this presumed abandoned property.
L.F. 19.

All' moneys contained in the fund, plus al intere, dividends and other earnings accrued since a
leest December 31, 1986, minus only necessary cogts and payments meade to daimants, were, and continue
to be, presumed abandoned property which the holder is required by law to ddiver to the Treassurer. §
447543, RSMo Supp. 1986 (as amended). No portion of this presumed abandoned property has ever
been paid to the Treasurer. L.F. 19-20.

The Treasurer filed her Pdtition for Ddivery of Undamed Property on July 25, 2001, besed on the
foregoing facts and reying on Missouri’s undaimed property law, 8§ 447.500-.595. L.F. 8, Appendix
(App) AL Thislaw dictates that, upon expiration of the abandonment period, any holder’s custody of the
property now presumed abandoned must cease and the property be ddivered to the protective custody
of the Treasurer. L.F. 10, 14, 16, 17 and 19.

Judges Kinder and Brown disqudified themsdves and this Court assigned the case to the
Honorable Ward B. Stuckey. L.F. 3. Thejudgesand recaversfird filed motionsto dismiss L.F. 21-24;
25-32; 33-35; 50-64. Thejudges and receivers then filed motions for judgment on the pleadings L.F. 36-
37; 40-46. The judges and recavers naticed for hearing their motions for judgment on the pleadings for
October 18, 2001. L.F. 38-39, 47-49. The Treasurer filed objections and suggestionsin oppostion. L.F.
65-72; 73-178. Following the hearing on the mations for judgment on the pleadings, the judges filed an
ansver on October 19, 2001. L.F. 179-185.

On December 17, 2001, the drcuit court entered awritten “ Judgment on the Pleedings or inthe

dterndtive Order of Dismissal with Prgudice’ infavor of thejudges L.F. 198-201, App. A14-A17. On
February 11, 2002, the circuit court entered a written “ Judgment on the Pleadings or in the dternative
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Order of Dismissal with Prgudice’ infavor of therecavers. L.F. 202-205, App. A18-A21. Thedircuit
court determined thet the Satute giving the Treasurer the power to bring an action to collect undaimed
property (8 447.575) from the courts (8 447.532) is an unconditutiona ddegation of authority pursuant

to Artide 1V, 8 15 of the Missouri Condiitution. The drcuit court held that such an action under the Satute
would exceed the limits placed on the duties of the Treesurer by the condtitutiond provison thet dates “No
duty shall be imposad on the Sate treasurer by law which is not rdated to the recaipt, investment, custody
and dishursament of siate funds and funds received from the United States Government.” Mo. Condt. Art.

IV, 815. L.F. 199, 203. The court hed thet the fundsin question are not Sate funds and, therefore, the
Tressurer hed no standing to bring the action. L.F. 199, 203. Thedrcuit court further held that the present

action by the Treasurer could nat be sustained because the funds in question were subject to the pending
caxzdoctrine. L.F. 200, 203. Thedircuit court dso determined thet the action of the Treesurer infiling a
petition for undamed property administered by the four receivers and controlled by the judges was an
“atempt by the Treesurer to interfere with the orderly digpostion of funds by the Cole County Circuit

Court” and was therefore in violaion of the doctrine of separation of powers contained in Artidell, 81

of the Missouri Condtitution. L.F. 200, 204. Thedircuit court aso determined the Treesurer’s action was
an atempt to “exerdse supearintending control and supervisory authority over the Circuit Court of Cole

County invidaion of ArtideV, 84 of the Missouri Condtitution.” L.F. 200-201, 204. Findly, the drcuit

court determined that the assessment of pendties and interest againg the respondent judges and a
requirement thet the respondent judges and recavers exhaugt adminidrative remedies violated the

Separation of powers and that the judges and the recaivers had absolute judicaa immunity or the recaivers
hed officid immunity from the pendties and interest assessed. L.F. 201, 204-205.

Thistimely gpped followed on March 14, 2002. L.F. 206.
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POINTSRELIED ON
l.

The circuit court erred in holding that the Treasurer lacked constitutional
authority toadminister the Uniform Disposition of Unclaimed Property Act asmoneys
to be delivered thereunder were not state funds because the authority to assign the
Treasurer such dutiesiswithin the power granted to the L egislature by the Missouri
Constitution in that the moneysto be received by the Treasurer are state fundsto be
deposited into an account created by a state statute for transfer to the state’s general
revenuefund or totheir proper owner.

.

Thecircuit court erred in holding that the Treasurer lacked standing to assert
claims against the funds held by respondents because the Uniform Disposition of
Unclaimed Property Act givesthe Treasurer standing by obligating her to bring an
action to enforce delivery of unclaimed property in that the funds are intangible
personal property held for itsownersby respondentsthat have remained unclaimed by
the owner for longer than the statutory abandonment period and, hence, are properly
subject torecovery by the Treasurer.

[1.

The circuit court erred in holding that the Uniform Disposition of Unclaimed
Property Act violatesthe doctrine of separation of powersbecausethe Treasurer’sact
of petitioning thejudicial branch of government for an order to enforcethedelivery of
abandoned property (under the authority granted by 8§ 447.575) does not vest in the
executive department powersor dutiesconstitutionally assigned to thejudiciary in that
the power to dispose of abandoned property isneither an inherent judicial power nor
a power assigned to thejudiciary by the Missouri Constitution.

V.

Thecircuit court erred in holding that the Treasurer’ssuit to recover unclaimed
property constituted an unconstitutional exercise of superintending control and
supervisory authority over the Circuit Court of Cole County because the Treasurer
exercised no power within the meaning of superintending control or supervisory
authority vested in the appellate courtsin that the Treasurer’saction in thismatter was
limited to theinitiation of litigation within the Circuit Court of Cole County.

V.

Thecircuit court erred in holding that the funds ar e subject to the pending case
doctrineand that the Treasurer’saction thus could not be sustained because the pending
case doctrine does not apply in that the Treasurer’s cause of action isnot the same as
any pending case, thefour casescreatingthereceivershipsareclosed, and requiring the
Treasurer to present her case in the Ancillary Proceedings violates the doctrine of
separ ation of powers.

VI.
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Thecircuit court erred in granting respondentsa judgment on the pleadings or
alternatively a judgment of dismissal because that judgment violated the rule that
courts may only grant a motion for judgment on the pleadings after the pleadingsare
closed or a judgment of dismissal following a hearing on such a motion in that the
pleadingsin this case wer e not closed when the motionsfor judgment on the pleadings
were filed or heard and are still not closed as the respondent receivers have not
answer ed and respondents have never noticed for hearing their motionsto dismiss.

VII.

The circuit court erred in granting respondents motions for judgment on the
pleadingsor alternatively ajudgment of dismissal case because the judgmentsviolate
therulethat courtsentertaining such motions may only consider matters contained in
the pleadings in that the circuit court considered matters outside the pleadingsin
granting respondents’ motions.

VIII.

The circuit court erred in holding that the judges and receivers had absolute
judicial immunity and official immunity from a suit claiming penalties and inter est
because judicial and official immunity do not apply in that neither the judges nor the
receiver swerefunctioning in ajudicial capacity when they administer ed the fundsand
thereceivers actswereministerial in nature.

STANDARD OF REVIEW

“The padition of aparty moving for judgment on the pleedingsis Smilar to that of amovant ona
moation to dismiss, i.e, assuming the facts pleaded by the oppodte party to be true, these facts are,
nevethdess insuffident assameter of lav.” State ex rel. Nixon v. American Tobacco Company,
Inc., 34 SW.3d 122, 134 (Mo. banc 2000). Hence, the standard of review employed upon the grant of
judgment on the pleedings is de novo, snce “[n]o deference is due the trid court’s judgment where
resolution of the controversy is a quedion of law.” Legg v. Certain Underwriters at LIoyd’ s of
London, 18 SW.3d 379, 383 (Mo. App. 1999).
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ARGUMENT
l.

Thecircuit court erred in holding that the Treasurer lacked constitutional
authority toadminister the Uniform Disposition of Unclaimed Property Act asmoneys
to be delivered thereunder were not state funds because the authority to assign the
Treasurer such dutiesiswithin the power granted to the L egislature by the Missouri
Constitution in that the moneysto be received by the Treasurer are state fundsto be
deposited into an account created by a state statute for transfer to the state’s general
revenuefund or totheir proper owner.

“When the conditutiondity of agatute is attacked, condtitutiondity is presumed, and the burden
is upon the attacker to prove the Satute unconditutiond.” Consolidated School Dist. v. Jackson
County, 936 SW.2d 102, 103 (Mo. banc 1996). The datute will be uphdd “unless it dearly and
undoubtedly contravenes the condtitution and plainly and pdpably afronts fundamenta lawv embodied in
the condtitution.” Smith v. Coffey, 37 SW.3d 797, 800 (Mo. banc 2001). Further, in ariving & the
intent and purpose of acondiitutiond provison, the congruction should be broad and liberd rather than
technicd, and the condtitutiond provison should recaive a broader and more liberd congruction then
datutes. Sate Highway Comm'’ n v. Spainhower, 504 SW.2d 121, 125 (Mo. 1973). If adatute
may be 30 condrued as to avaid conflict with the Condtitution, thiswill be done. 1d. The drcuit court
ignored these principlesin the present case.

Thedreuit court held thet it is beyond the conditutiond authority of the Treesurer to adminigter the
Uniform Digpogtion of Undamed Proparty Ad. The court premised itsholding on Artide IV, 8 15 of the
Missouri Condtitution which providesthat “the Sate tressurer shl be the custodian of dl ate funds and
funds received from the United States government.”

The term “date funds’ is not goedificdly defined in the Condiitution but other conditutiona
provisons and their condructions provide Sgnificant ingght into its proper definition. Condder Artidelll,
§ 36, requiring dl revenue collected and money recaved by Missouri to be deposited in thetreasury. This
section should be reed to bein harmony with the limitationsfound in Art. 1V, 8 15 and has been the subject
of informetive congruction by this Court. In State ex rel. Thompson v. Board of Regents of
Northeast Missouri Teacher’s College, 264 SW. 698 (Mo. banc 1924), this Court defined the
terms“revenue’ and “ state money.”

By revenue. . . ismeant the current income of the State from whatsoever source derived

which is subject to gopropriation for public uses This current income may be derived from

Various Sources.. . . but, no matter from what source derived, if reguired to be paid into the

Treasury, it becomes revenue or Sate money; its dassfication as such being dependent

upon pedific legidative enactment or, as gptly put by the respondent, Sate money means

money the State, in its Sovereign cgpadity, is authorized to receive -- the source of its

authority being the Legidaure
Id. & 700, recognized and gpproved by Board of Public Buildingsv. Crowe, 363 SW.2d 598, 607
(Mo. banc 1962). This logicd definition of Sate money seems Smilarly gpplicable to the gppropricte
Oefinition of date funds

Further, while the teem “date funds’ is nat spedificaly defined, the term “nondate funds’ is defined
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and limited to “dll taxes and fees imposad by palitica subdivisons and collected by the department of
revenue, dl taxeswhich areimpased by the Sate, collected by the department of revenue and didtributed
by the department of revenue to palitical subdivisons; and dl other moneyswhich are heredfter desgneted
& ‘nongtate funds to be administered by the department of revenue” Artide IV, § 152 Undaimed
property moneys deposited to the Abandoned Fund Account (8 447.543.2) are not within the definition
of nondate funds, they are nat locd taxes collected by or on behdf of palitical subdivisons nor funds
designated as nondate funds by the Legidature

It fallows from the limited definition of “nondate funds’ thet the term “date funds’ as usad in
Artide1V, § 15ismeant to beindusive rather then exdudve But the drcuit court essantidly amended the
condtitutiond definition of nondtate funds to indude those moneysthat the Treasurer is directed to depost
to a Satutorily-created account and from which trandfers are made to generd revenue s0 long as those

% Some examples of money designated “nondtate funds’ administered by the department of
revenue aethe U.S Olympic Fedival Trugt Fund, 8 143.1010 (dollars desgneted by tax payersfrom tax
refunds); the Over-Dimenson Permit Fund, 8§ 226.135.3 (permit fees callected by the chief engineer of the
department of trangportation on behdf of other juridictions); and the Base State Regidration Fund,
§ 622.095.2, RSVio (datutory regidration, adminisiration or license fees collected by the divison of motor
carier and rallroad safety on behdf of other jurisdictions). The Abandoned Fund Account is not a

desgnated “nondate fund.”
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funds are subject to the unassarted daims of athers. Infadt, explaining its holding thet the moneysat issue
are not date funds, the drcuit court offered thet the “ Attorney Generd in fact argues that these funds are
individual assets of divers (3¢) pasons” L.F. 199, 203. Under this judicidly-enacted conditutiona
amendment, moneys collected by the Department of Revenue and trandferred to generd revenue could not
be hed by the Treasurer 0 long as they remained subject to arefund daim by the taxpayer. Suchisnot
the law and it was not the province of the drcuit court to SO amend the condiitution. “The courts cannot
transoend thelimits of their condtitutiondl powers and engegein judidd legidaion.” Board of Education
v. State, 47 SW.3d 366, 371 (Mo. banc 2001) (holding that courts cannot rewrite legidation to saveit
from an otherwise vdid condtitutiond attack).

Thereis no uggestion in the Condtitution thet Missourt must have an exdusive interest in money's
for them to condiitute Sate funds. In fact, the conditutiond definition of nondate funds suggests thet it is
only those money's condtituting taxes to be didtributed to local governmentsthat are categoricaly nondate
funds Here where alarge percentage of the funds deposited to the Abandoned Fund Account are subject
to trander to generd revenue to meet the date s generd obligations, it must be conceded thét the Sate hes
an interest in the funds superior to al but the actudl, unlocated, owner*

* Perhapsthe dirait court suggeststhet: these money's cannot be sate funds because of their origin.

Such a suggestion, however, is not supportable. While money pad in date taxes initidly bedongs to
individuds and corporaions, by thisline of reesoning, datetax revenuesthat are subject to arefund dam
would not become date funds until after the taxpayers beneficd interest in the taxes — protected by a
datutory opportunity for refund — had expired. Asthe period of timeto daim arefund istwo years, §

136.035, acondruction of “date funds’ condgtent with this suggestion would disrupt Sate finances
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Theindusve naure of “satefunds’ isreveded by the variety of funds received, invested, hdd, and
dishursed by the Treasurer, the sources of which are neither the State nor the United States government.
Many of the accounts adminigtered by the Tressurer collect fees from private persons or companiesto be
usad to adminigter aregulaory program affecting those persons, such asthe “ Naturd Resources Protection
Fund--Air Pollution Asbestos Fee Subaccount,” § 643.245, and the “Anima Hedth Laboratory Fee
Fund,” 8 267.122. Some funds adminigtered by the Treasurer comprise donated funds to be gpplied to
avery narow and oecific purpose, such asthe* Doctor Edmund A. Babler Memorid State Park Fund,”
§ 253.360, the “Missouri Educationd Employees Memorid Scholarship Fund,” 8 173.267, and the
“Children’s Trugt Fund,” 8 210.173. Other funds are created by a surcharge and the moneys are
earmaked for a very spedific program, such as the “Dedf Rday Sarvice and Equipment Didribution
Program Fund,” 8§ 209.258. There are many more such funds administered by the Treesurer. These
moneys are conddered Sate funds despite the narrow scope of permissible expenditures.

The abandoned property fund, 8 447.543.2, isindisinguishable from the funds identified abovein
thet it has aprivate funding source - not the date or federd government. However, the abandoned property
fund hesamuch broeder, in fact Sate-wide, purpose—the return of undaimed property to Missouri citizens
and, faling in that primary purpose, upplementing Missouri’s generd revenue. Upon recaipt of undaimed
property, the Treesurer places it into this account. § 447.543.2. From this account, the Treesurer is
obligated to disburse payments of daims. “At any time when the balance of the account exceeds one-
twefth of the previousyear' statd disbursement from the abandoned property fund, the treesurer may, and
a leedt evary fiscd year shdl, trandfer to the generd revenue of the State of Missouri the balance of the
abandoned fund account which exceads onetwdfth of the previous year' s totd disoursament from the
abandoned property fund.” 8§ 447.5432. The dautorily-mandated disursal of moneys from the
abandoned property fund to generd revenue to meet the dat€ s generd obligationsisindicative of the fact
that money's deposited to the account conditute Sate funds as thet termis used in the Condtitution and is
condgent with this Court’ shalding in Thompson, 264 SW. at 700.

Having found that moneys to be deposited in the abandoned property fund do not conditute Sate
funds, the drcuit court conduded thet the Treasurer could not adminigter the Act by relying on another
sntencein Artide 1V, 8 15; “No duty shall be imposed on the Sate tressurer by law which is not rlated
to the recapt, invesment, custody and disbursament of sate funds and funds received from the United
Saes government.”  Again, the dreuit court narrowed the indusive conditutiond languege. The words
“rdaed to” encompess many adtivitiesinduding the duty set forthin 8§ 447.575: “the tressurer Shdl bring
an action in a court of gppropriate juridiction to enforce ddivery” of undamed property. The act of
recaiving or collecting abandoned property, halding it, ddivering it to its rightful owners and tranderring
any surplus to the generd revenue fund, is surdy “rdated to the recapt, invesment, custody and
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disbursement of state funds”®

The datutory dutiesimposed on the Tressurer by § 447.500-.595 do not “dearly and undoubtedly
contravene the condtitution” or “plainly and pd pably afront fundamentd law embodied in the condtitution”
asthey mugt in order for this Court to &firm the arcuit court’ sruling. See Smith v. Coffey, 37 SW.3d
797, 800 (Mo. banc 2001). Thus this Court should reverse the dircuit court's ruling as to the
unconditutiondity of the Uniform Digposition of Undaimed Property Act.

> Evenif this Court conduded that the statute' s imposition of the duty on the Treasurer to collect
undamed propaty from recddtrant holders exceeded conditutiond limitetions, the prior daute,
§ 447.575, RSM0 1986, conferring this duty on the department director would be reindated. Missouri

exrel. SS9Vl Health Care S. Louisv. Neill, No. SC84092, dip op. a 2 (Mo. banc, June 25, 2002).
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.

Thecircuit court erred in holding that the Treasurer lacked standing to assert
claims against the funds held by respondents because the Uniform Disposition of
Unclaimed Property Act gives the Treasurer standing by obligating her to bring an
action to enforce delivery of unclaimed property in that the funds are intangible
personal property held for itsownersby respondentsthat have remained unclaimed by
the owner for longer than the statutory abandonment period and, hence, are properly
subject torecovery by the Treasurer.

Thedrauit court found that the Tressurer lacked Sanding to enforce her right to recaive undaimed
property despite the darity of the datutesinvolved and the respondents’ failure to conform their conduct
to these dear Satues to the detriment of the Tressurer’s ability to perform her datutory functions.
“Sanding requires thet a party sasking rdief have alegdly cognizable interest in the subject matter and thet
he has a threatened or actud injury.” Eastern Missouri Laborers Dist. Council v. S. Louis
County, 781 SW.2d 43, 46 (Mo. banc 1989). Under the express terms of the datutes, the Treasurer
has an gppropriate interest in the subject matter of this litigation and she, the State of Missouri, and the
multitude of owners of the undamed property held by respondents continue to suffer an actud injury.

The dautory scheme enacted by the Legidaure is desgned to efficently trander undaimed
property from one holder, in this case respondents, to another holder, the Treesurer, until the true owners
can be located.

Every person halding funds or ather property, tangible or intangible, presumed abandoned

pursuant to sections 447.500 to 447.595 shdll report to the treasurer with respect to the

abandoned property as provided in this section.
8 447.539.1. Inaddition to requiring sdf-reporting of abandoned property, the Act imposes aduty onthe
holder of such property to ddiver it to the Treasurer. Thisduty is sef-executing:

Every person who hasfiled areport pursuant to section 447.539 shdl pay dl moneysto

the treesurer and ddliver to the treasurer dl other abandoned property specified in the

report a the time of filing the report.

§ 4475431. But if aperson required to report and ddiver funds falls to do so, the Satute directs the
Treesurer to bring an action to recover the property: “If any person refusesto ddiver property to the date
as required under sections 447.500 to 447.595, the treasurer shdll bring an action in a.court of gppropriate
juridiction to enforce such ddivery.” 8 447.575.

The judges and recavers have faled to comply with theselaws They did nat file reports, nor did
they ddiver the undaimed fundsto the Treasurer, even though courts and dl public officers are pedificaly
subject to the Act:

All intangible persond property hdd for the owner by any court, public corporation, public

authority, or public officer of this state, or a paliticd subdivison thereof, thet has

remaned undamed by the owner for more than seven years or five years as provided in

section 447.536 is presumed abandoned.

8 447.532.1 (emphasis added). It is indigputable that the respondent judges are public officers. Mo.
Cong., Art. VII.
The moneys contained in the fundsin this case meat the definition of undaimed property as st forth
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iN§ 447.532.1. The moneys condtitute intangible persond property “held for the owner by any court ...
or public officer of thisgtate”  Judges Kinder and Brown recognized thisfact in their orders gopainting the
recaivers when they dated that “these funds are being hdd and administered so thet refunds may be mede
therefrom to” utility cusomers, tdephone cusomers and unlocated dassmembers. L.F. 91, 97, 107, 114.
Thus, the moneysin question are being hdd for the owners (utility consumers, tdgphone customers and
yet unlocated dass members entitied to refunds) by the court. See 8§ 447.503(7) (defining owner to indude
“any person having alegd or equitable interest in property”). Further, the moneys contained in the fund
have “remained undaimed by the owner for more than seven yearsor five years” § 447.532.1.°

Under these datutes, the Treesurer has alegdly cognizable interest in the subject metter of this st
that isthreatened by respondents actions. Assuch, the drcuit court’s holding that she lacks ganding to
pursue her daim must be reversed.

® Section 447.536 provides that the abandonment period referenced in §§ 447.505 to 447.595,
shdl change from seven to five years beginning January 1, 2000. The length of the abandonment period
isnot meterid to thisadion asthe ramaining moneysin dl four funds have remained undaimed for morethen
Lvenyears Thisyear the Legidature amended § 447.532 to shorten the abandonment period for monies
held by courts or other public officers to three years. See, SB 1248, App. A38. Thislegidation was

sgned by the Governor on June 19, 2002, and contains an emergency dause.
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[1.

Thecircuit court erred in holding that the Uniform Disposition of Unclaimed
Property Act violatesthe doctrine of separation of power s because the Treasurer’sact
of petitioning thejudicial branch of government for an order to enforcethedelivery of
abandoned property (under the authority granted by § 447.575) does not vest in the
executive department powersor dutiesconstitutionally assigned tothejudiciary in that
the power to dispose of abandoned property isneither an inherent judicial power nor
a power assigned to thejudiciary by the Missouri Constitution.

Thedrcuit court hdd that “[t]he attempt by the Treasurer to direct the Cole County Circuit Court
asto the digpogtion of the moniesin question is an unconditutiond atempt by the Tressurer to interfere with
the orderly digposition of the funds by the Cole County Circuit Court and it istherefore aviolation by the
Executive Department of the Doctrine of Separation of Powers contained in Artide 1, 8 1 of the Missouri
State Condiitution. Further, to the extent that § 447.575 RSMIo, isinterpreted to provide authority for such
action by the Treasurer, it is uncondtitutiond for the samereason.” L.F. 204, 213. Artidell, 8 1 daes
that “[t]he powers of the government shdl be divided into three didinct departments — the legidative,
executive and judidd — each of which shdl be confided to a sparate megidracy, and no person, or
collection of persons, charged with the exercise of powers properly beonging to one of those departments;,
shdl exerdse any power properly bdonging to ather of the others exaept in the ingancesin this conditution
expredy directed or permitted.” Mo. Cond. Art 11, 8 1. But the Tressurer’ s exercise of her Satutory
authority does not infringe on any powers bdonging to the judicary.

As interpreted by this Court, the separdtion of powers dause is designed “to prevent the
concentration of unchecked power in the hands of one branch of government.” Asbury v. Lombardi,
846 SW.2d 196, 200 (Mo. banc 1993). It proscribesthe “exercise of powers or duties conditutiondly
assgned to one department by ather of the ather two.” Chastain v. Chastain, 932 SW.2d 396, 398
(Mo. banc 1996). It may be vidlated when one branch of government “interferdl§ impermissibly with the
other’s parformance of its conditutiondly assgned [powe].” State Auditor v. Joint Comm. on
Legislative Research, 956 SW.2d 228, 231 (Mo. banc 1997). But it doesnot “erect animpenetrable
wadl of separaion between the departments of government.” Dabin v. Director of Revenue, 9 SW.3d
610, 612-13 (Mo. banc 2000).

The Treesurer filed this action under the Uniform Digpogition of Undamed Property Act seeking
ddivery of undamed property and interet properly accrued. She did so under generdly gpplicable laws
that crested subgtantive rights and did not exerase powers conditutionally assgned to the judicary or
interfere impermissibly with the judidary’ s paformance of a condiitutiondly assigned power. Infiling this
action, the Treasurer followed satutes duly enacted by the Legidature and rules duly promulgated by the
Missouri Supreme Court. Respondents are subject to the rule of law, induding the law thet authorized the
Tressurer to bring this action.

A. The Executive Power

The Treasurer iswithin the executive department. Mo. Condt. Art. IV, 8 12. “Under our system
of governmett, it is universaly agreed that it is the function of the executive department, honestly and
effidently, to adminigter and enforce thelavs aswritten . . . Thus, the power to adminigter and enforcethe
law lies oldy with the executive branch.” State Auditor v. Joint Comm. on Legislative Research,
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956 SW.2d a 231 (datation omitted). The Treasurer’ saction in filing thislawsLit amountsto nothing more
then the discharge of her duty to adminigter and enforce the laws as written. She has not engaged in a
power greb. The Legidaure wrote the law; sheissmply enforcing it. Section 447.575 of the Uniform
Digpogtion of Undamed Property Act dates that the Treasurer “shall bring an action in a court of
gopropriate jurisdiction to enforce . . . delivery” of property required to be ddivered to the Sate under
sctions 447.500 10 447.595. 8§ 447.575 (emphessadded). The moneys contained in the funds at issue
medt the definition of undaimed proparty as st farthin § 447.532.1. The moneys are intangible persond
property “held for the owner by any court ... or public officer of thissae” The judges recognized this
vay fact in thelr orders gppointing receivers where they dated: “[tjhese funds are being hdd and
adminigtered so that refunds may be made therefrom to” utility consumers, teephone cusomers and yet
unlocated dass members. L.F. 91, 97, 107, 114.

B. The L egislative Power

The Uniform Digposition of Undamed Property Adt was duly enected by the Legidaure The Adt
—induding its assgnment of authority to the Treasurer —waswdl within the Legidature' s power.

The legidative power of the Missouri Generd Assembly under Artide 111, § 1 of the Missouri
Condtitution is plenary (full, complete, and absolute) except as limited by other provisons of the
Condiitution. State Auditor v. Joint Comm. on Legislative Research, 956 SW.2d a 231. Any
condtitutiond limitation thereon must be drictly congtrued in favor of the power of the Generd Assambly.

Board of Educ. of City of S. Louisv. City of S. Louis, 879 SW.2d 530, 533 (Mo. banc 1994).

Deference due the Generd Assambly requires that doutot be resolved againg nullifying itsaction if possble
to do 0 by any reasonable condruction of itsaction or by any reasonable condruction of the Conditution.

Id. ThisCourt isrequired to condrue the Generd Assambly’ s enacted legidation in amanner thet renders
it conditutiond and avaids the effect of uncondiitutiondlity if reesonebly possble State Tax Comm'n v.
Administrative Hearing Comm'’n, 641 SW.2d 69, 73 (Mo. banc 1982).

The power of the Legidaure to goply undamed propety provisons to the courts was
acknowledged in State v. Snell, 950 SW.2d 108 (Tex. Ct. App. 1997). In Snell, the State of Texas
and Texas State Treasury chdlenged thetrid court’s order gpproving an dlocation plan in adass action.

Under thetrid court’ s plan, settlement digribution checks or amounts which might be undamed, and which
would otherwise be subject to the undamed property provisons of the Texas Property Code, would
indtead be paid to achaity desgnated by thetrid judge Id. & 110. The Texas Court of Appeds hdd that
thetrid court’s order violated the express terms of the Texas undamed property satute because “the trid
court had no discretion or authority to order any unclamed property to an escrow agent who would then
trander the funds to a yet unnamed charity.” Id. a 113. The Court explained: “The digpodtion of
undamed property in the State of Texas is not I€ft to the whim of the private ditizens or the courts, and
rightly s0.” 1d. & 112. Indead, “the Texas Legidaure hasimposed a spedific and detailed procedure for
identifying, reporting, and tendering, and has further provided for governmental custody and didtribution of
undamed property.” 1d. The Court maintained that “[t]he judidary of the State of Texas asathird but
nonethdess equid branch of government, is charged with the duty to interpret and gpply thelaw as dedared
by the Legidature, and to give effect to its Sated purpose or plan.” Id. at 113.

Likewise, in Missourn, the dgpodition of undamed proparty isnat left to thewhim of private atizens
or the courts The Missouri Generdl Assembly has enacted alaw of generd gpplicability, as opposed to
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a law thet impacts a spedific casg, which imposes a spedific and detalled procedure for identifying,

reporting, and tendering undaimed property. RSMo, § 447.500 et seq.  Asin Texas, the Misouri law
further provides for governmenta custody and didtribution of uncdlaimed property. Asthe Snell Court

recognized, thejudidary, “asathird but nonethdess equa branch of government, is charged with the duty
to interpret and gpply the law as dedlared by the Legidature, and to give effect to its Sated purpose or

plan.” 950 SW.2d & 113. Missouri’s Uniform Digpostion of Undamed Property Act dearly mandetes
thet courts report and ddliver to the Treesurer intangible persond property hed for the owner by the courts
longer than the Satutory abandonment period. 8§ 447.532. The Missouri Legidature has expresdy barred
the courts from retaining undamed property in perpetuity or from diverting undamed property for a
purpose other than payment to the owners: Thislegidative mandate must be given effect.

C. The Judicial Power

Thejudicid power of the dateis vested in the courts designated in Artide V, 8 1 of the Missouri
Condgtitution. “The authority that the conditution places exdusively in the judicia department hes & leest
two components — judicid review and the power of courts to decide issues and pronounce and enforce
judgments” Chastain, 932 SW.2d a 399. “The'quintessantid dement’ of judicid review isthe power
to make find decisons as to quedions of law.” 1d. & 400. The Uniform Digpostion of Undamed
Property Act does not authorize the Tressurer to exercise or impermissibly interfere with these powers
dedicated exdudvdy to thejudicid branch by the Conditution.

The Act doesnat dlow the Treesurer to dedare the law or pronounce and enforce find judgments

It does not permit the Treasurer to exerdise judicd review. The Act merdy dassfies as abandoned
property, property held for an owner by any court that has remained undamed for aperiod of years. 8
447532. And it directsthe Treasurer to initiate acause of action in the courts agand those wrongfully
withholding undamed property. Her cause of action must be conddered, determined and reviewed by the
judicd department. See Chastain, 932 SW.2d at 400.

The regpondent judges exerdised thar condiitutiondly assigned powers when they made
Oeterminations regarding the legdity of surcharges charges rates, and daims, and ordered the companies
to pay refunds The Tressurer took no part inthese decdisons. On the other hand, the judges have not been
exerdsng aconditutionaly assgned power when, years dfter these cases weere dosed, they invested funds
and expended interest. Ingteed, they are adting in an adminidrative capeaity, performing functions thet the
derk normdly performsin the absence of judiad intervention. See § 483.310.2.

Thisisnat agtuaion in which thereisllitigation pending regarding whether the property is subject
to digribution. Inthefour fundsa issue, the arigind litigants (not to be confused with the owners who may
continueto dam their property) long ago logt or rdinquished any daim to the moneysin thefour funds The
funds have long been payable or didributable to the owners, i.e, utility cusomers or insurance company
damants. The problem hereisthat the judges and recaivers, who were never supposed to develop any
interest in holding the funds, other then to see them returned to rightful owners, have improperly crested a
Stuation contrary to law in which they have an incentive to continue improperly contralling and expending
the funds

The judidary may not interfere with the subgtantive rights creeted by the Legidature. “[T]he
Oetermingtion of whether a dvil daim for rdief exigs is within the province of the legidature, or in the
absence of legidative enactment, with the court asamatter of common law. Kilmer v. Mun, 17 SW.3d
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545, 552 (Mo. banc 2000). The principle that the judiciary may not abolish subgtantive rights is embodied
inArtide V, 8 5, Mo. Cong.., granting this Court specific power to establish rules “rdating to practice,
procedure and pleading.”  Such rules have the force and effect of law. 1d. Even here, however, there are
condtitutiona condraints on the Court’'s power; “[t]he rules shal not change subgtartive rights”  1d.

The Uniform Digposition of Undamed Propearty Act and § 483.310.1 cregte subgantive rights.

“[SJubdantive law cregtes, defines and regulates rights, the disinction between subgtantive law and
procedurd law isthat subgtantive law rdaesto the rights and duties giving rise to a cause of action, while
procedurd law is the machinery used for carrying on the suit.” Wilkes v. Missouri Highway and
Trans. Comm’'n, 762 SW.2d 27, 28 (Mo. banc 1988).

The Uniform Digposition of Undaimed Proparty Act and § 483.310.1 create subgtantive rightsin
the owners of undaimed property held by courts and invested pursuant to an exercise of judicid power.

Under the Act, every person who transacts busness with specific priveate entities and with public entities
in this gate knows that, to the extent that the transaction leaves one party with moneys belonging to the
other, the resdud amount will be protected. If these moneys are hed by acourt and invested pursuant to
ajudicd order, theinterest generated, minus only reasoneble expenses, will become part of the principd.
After asuitable period of time, the moneyswill be trandfierred to the Treasurer who is duty bound to meke
reesonable efforts to reunite the moneys with ther true owner. The principad amount and accumulated
interest will remain avallablein perpetuity. Itisdifficult toimegineaset of rights more proparly denomineted
as bgantive or more dearly designed to fodter an gppropriate rdaionship between people and ther
government. All thisthe drcuit court ignored in order to bestow upon respondents unchecked power.

If there is one agpect of the doctrine of separaion of powers that the Founding Fathers agreed
upon, it isthe prindiple: “To prevent the abuse of power, it is necessary that by the very digpostion of
things, power should be acheck to power.” Montesguieu, The Spirit of Laws (Edinburgh, 1772) Bk. XI,
C. IV. The Uniform Digpogtion of Undamed Property Act provides what here, unfortunately, provesto
be anecessary check on thejudicid branch.
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V.

Thecircuit court erred in holding that the Treasurer’ssuit to recover unclaimed
property constituted an unconstitutional exercise of superintending control and
supervisory authority over the Circuit Court of Cole County because the Treasurer
exercised no power within the meaning of superintending control or supervisory
authority vested in the appellate courtsin that the Treasurer’saction in thismatter was
limited to theinitiation of litigation within the Circuit Court of Cole County.

Thedrcuit court held that the Tressurer’ s action was an attempt to “exerdise Superintending control
and supervisory authority over the Circuit Court of Cole County in violaion of Artide V, 8 4 of the
Missouri Condlitution.” L.F. 201, 204. But the Treasurer is not acting as a superior court vis-aVvis
respondentsin this proceading. Rether, shefiled her casein the Cole County Circuit Court, pursuant to the
provisons of the Act that require her to *bring an action in a.court of gppropriate juridiction to enforce.
.. ddivery” of abandoned property. 8 447.575.

In no discovered case has a uperior court in Missouri exercised its superintending control and
upavisory authority over aninferior court by filing alavsuit egand the judges of the inferior court. Rather,
superior courtsin Missouri gppear to exerdse this contral or authority primerily by the issuance of writs (a
the behest of litigants) and beyond that “only to the matter of compelling the proper performance of purdy
miniderid duties” Stateexrel. . Louis Boiler and Equip. Co. v. Gabbert, 241 SW.2d 79, 82
(Mo. App. 1951). The Treesurer, infiling suit, cartainly issued no extraordinary writ nor did she attempt
to issue an order compdling the performance of purdy minigerid duties Rather, she asked a court of
proper juridiction to compe respondents to discharge thair minigerid duties This can in no way be
congrued as the exerdse of superintending control or Supervisory authority.



V.

Thecircuit court erred in holding that the funds ar e subject to the pending case
doctrineand that the Treasurer’saction thus could not be sustained because the pending
case doctrine does not apply in that the Treasurer’s cause of action isnot the same as
any pending case, thefour casescreating therecevershipsareclosed, and requiring the
Treasurer to present her case in the Ancillary Proceedings violates the doctrine of
separ ation of powers.

The dreuit court hdd thet the funds were “the subject of presently exiding litigetion, i.e the

recaiverships and trusteeship” and, “because thereis a pending case which dready hasjurisdiction

over these funds,” the funds are subject to the “Pending Case Doctrine” L.F. 200, 203. Hence,
the drcuit court found that the present action by the Treasurer could not be sudained. But the

“pending case doctrine,” properly congrued, has no gpplication here. A. Not same cause

of action

It has long been recognized in Missouri that “pendency of aprior action or Lt for the same cause
of action, between the parties, in a court of competent jurisdiction, will gbate alater action or suit, ether
in the same court or ancther court of the samejuridiction.” Erdman v. Auer, 444 SW.2d 427, 431
(Mo. banc 1969). But acourt cannat Say proceedingsin apending casewhen thereis“adiginctioninthe
subject matter and rdlief sought in the two dioutes” State ex rel. Campbell v. Svetanics, 548
SW.2d 293, 295 (Mo. App. 1977). Thereisno pre-existing action between the Treasurer, respondent
judges and recaivers seeking the ddivery of undaimed property. Theissuesfor determination presented
in this undaimed property action have not vested in any other court. This action, seeking the ddivery of
undaimed property, is fundamentaly different from any ather previoudy pending case
B. Nopending cases- thefour casescreating thereceivershipsare closed.

A sit “cannat . . . be said to be pending when the issues have been judiddly determined, or, in
short, ajudgment has been rendered therein.” Alamo Credit Corp. v. Smallwood, 459 SW.2d 731,
732 (Mo. App. 1970); see also Hastings v. Van Black, 831 SW.2d 214, 216 (Mo. App. 1992)
(intervention denied to raise issues rdaed to child custody after find judgment had been entered in
dissolution procesding because there was nat a proceeding pending in which one could intervene).

Thefour lavsuitsthat created the recaiverships werefiled in the years 1976, 1986, 1989, and 1994.
Theisues rased by the multiple parties in the cases concerned the proper utility rate charges or dams
agang an inolvent insurance compary. All theissuesraised by dl partiesin those origind lawvsits have
long sSince been litigated, gppeded, and/or sattled to full and find resolution. Under the law gpplicable a
the time these precursor cases were findly resolved, a decison resolving dl issues was afind judgment
irregpective of itstitle. See, e.g., Cozart v. Mazda Distributors, Inc., 861 SW.2d 347, 351 (Mo.
App. 1993); cf. current Rule 74.01(a) (now requiring awriting denominated “judgment” or “decreg’).
The decisons of the courts acogpting the settlements and resolving the issues between the plaintiffs and
defendantsin the precursor cases were find judgments.

In the litigation that crested Fund 1, judgment was entered by Judge Kinder on May 31, 1977,
upholding the vdidity of thefud surcharge The Missouri Supreme Court reversed and remanded the case
to the drcuit court for adetermination of the amounts due, to whom, and the proper method of reditution.

L.F. 9. Thisfindly determined the vdidity of the surcharge, leaving open only the amount and process of
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refunds. Judge Kinder entered an order dated October 19, 1979, directing the utilities to file arefund plan
containing amounts to be refunded, requiring the utilities to implement the plan and directing thet a theend
of tweve months any amount unrefunded shdll be paid into the regidry of the court. Sipulaions and orders
regarding the amounts due, to whom, and the method of regtitution were filed by the multiple utilities
invaved in thelitigation from October 1979 until May 1981. Oncethe utilities had deposted the fundsinto
the regidry of the court, dl moneys raised by the parties and dl duties impased on the parties had been
resolved and satisfied; there ceased to be a“pending case” L.F. 91-95.

In the litigation thet cregted Fund 2, the petition for review of utility rates wasfiled in the Cale County
Circuit Court on July 21, 1989. On April 26, 1993, Judge Brown found that al meterid terms assodiated
with his April 8, 1991 “Order Approving Settlement and Directing Didtribution of Stay Fund”’ had been
idfied, thet the recaivership initidly established on or around October 17, 1990 shdl be dosed, and thet
al remaining funds be placed into the generd accounts of the arcuit court. On that same dete Judge Brown
cregted anew recavership, gopointed arecaver and directed that she hald, invest and adminigter the funds

L.F. 97-102.

Inthelitigation that created Fund 3, Southwestern Bell, on January 11, 1994, petitioned for review
of adedson of the Public Service Commission. On October 7, 1994, Judge Brown dismissad the rdaor’s
petition for writ of review with prgudice and entered an order goproving didribution of theday funds L.F.
104-105. Theissue between the parties were resolved and the parties were no longer before the court.

Much later, on January 26, 1996, Judge Brown ordered that fundsheld in aprevioudy cregted recaivership
be trandferred to a successor recavership, nating that $63,915,156.04 had been refunded but moneys il
remaned that were due individud teephone cusomers who could not belocated. L.F. 107-112.

In the litigation that produced the money's used to creete Fund 4, Old Security Life Insurance was
placed into receivership by order of Cole County Circuit Court on October 20, 1977. A find order
digposing of outstanding issues regarding digtribution of the settlement proceeds was entered by Judge
Kinder on December 31, 1986. Thisorder was used to create a new case in which the court deposited
the moneysthat became fund 4.” The order directed the partiesto pay to the court-gppointed receiver dl
seitlement proceeds il undidtributed. L.F. 114-119.

’ This“cass” was cregted without thefiling of apetition in violation of Rule 53.01. Hence, it was

never a“pending” case,
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In each of these cases there ceasad to be a pending case when the issues presented by the parties
were resolved and no parties were before the court. Thejudges jurisdiction of these matters ended 30
days dter the date entering the find order resolving al of the issues of dl of the parties to the action.
Supreme Court Rule 75012 From that time forward the judges were without jurisdiction to take any
further action. See Sate ex rel. Wolfner v. Dalton, 955 SW.2d 928 (Mo. 1997) (en banc); see al so
Sate of Missouri ex rel. Division of Family Servs. v. Oatsvall, 612 SW.2d 447, 451-52 (Mo.
App. 1981). The “orders’ subsequently entered by the judges were smply documentation of the
adminidrative actions taken with regard to the funds

The judges and recaivers contention that dl issues regarding the fund must be resolved in the
precursor casesis Smilar to the position of the respondent judge in Oatsvall. There, the respondent judge
hed issued untimdy modification ordersin dosad cases and without benefit of any mation filed by any perty.
The Court rgected such unilaterd action in unambiguous language, holding:

Jurigdiction to decide concrete issues in a particular case is limited to those presented by

parties and their pleadings and anything beyond is coram non judice and void. Moreover,

lacking juridiction in the case, the trid court had no juridiction to entertain any further

moations or pleadings which might otherwise have afected the procesdings. The records of

these proceadings reflect the exigence of valid judgments, entered prior to any purported

8 Infact, in response to awrit filed in one of the precursor cases; this Court dearly stated the rule
and its converse. There, Judge Brown initidly entered an order dismissing the case with prgudice
Twenty-nine days laier he entered a new order resolving remaining issues in the case and pedificdly
requiring Southwestern Bel to pay into the court regidry interest earned on the now illegd chargesit hed
collected pursuant to the Court's stay order.  Southwestern Bdl sought prohibition chdlenging Judge
Brown's authority to issue the second order. This Court fird restated the rule; the drcuit court retains
“control over judgments during the thirty-day period after entry of judgment” State ex rel.
Southwestern Bell Telephone v. Brown, 795 SW.2d 385, 389 (Mo. banc 1990) (internd quotations
omitted). However, because Judge Brown issued a new order “29 days after the entry of the order
dismissng the writ with prgudice and within the time which the trid court retains contral over its

judgments,” the new order was effective and prohibition would not lie. 1d.
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modification thereof by the trid court and, with repect to which, under Rule 75.01, it hed logt

juridiction to amend or modify ether on its own moation or the mation of any party, the court's

purported amendments and modifications, nunc pro tunc or otherwise, were therefore void

and subject to collaterd atack. The modified entries of thetrid court rdated to child support

were invaid atemptsto extend its Satutory jurisdiction by judiad fiat.
Oatsvall, 612 SW.2d a 452 (citations and footnote omitted); see al so Neustaedter v. Neustaedter,
305 SW.2d 40, 43 (Mo. App.1957) (only origind parties to those decrees may initiate modification
proceedings); accord Sate v. Weinstein, 413 SW.2d 178, 181 (Mo. banc 1967).
C. Violates Separation of Powers

Thedrauit court found thet the Treesurer failed to bring her daim for the moneys comprising funds
1 through 4 in the precursor cases as supposedly required. Thereis no such requirement.  Pursuant to
§ 447575, the Treasurer has adatutory right to bring a cause of action againg those wrongfully holding
undamed property. Thetiming of her initid determination to bring such an action, and the scope of any
such proceeding, is committed to the sound discretion of the Treesurer. The drauit court’ sfinding thet the
Treesurer must assart any daim she hasto these disouted fundsin anallary procesdings areated from dossd
casss violates the separation of powers in thet it placed the judida branch in the pogtion of exerdsng
discretion granted to amember of the executive branch. See State ex rel. Missouri Highway and
Transportation Comm’'n v. Pruneau, 652 SW.2d 281, 289 (Mo. App. 1983) (“the courts of this
date may not interfere with, or atempt to control, the exerase of discretion by the executive department
inthose areaswhere. . . thelaw veds such right to exerdse judgment in a discretionary manner with the
executive branch of govenment . . .. Thexelimitationson thejudida branch become particularly senative
where. . . thelaw places discretion at the highest levels of the executive department.”).
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VI.

Thecircuit court erred in granting respondents a judgment on the pleadings or
alternatively a judgment of dismissal because that judgment violated the rule that
courts may only grant a motion for judgment on the pleadings after the pleadingsare
closed or a judgment of dismissal following a hearing on such a motion in that the
pleadingsin this case wer e not closed when the motionsfor judgment on the pleadings
were filed or heard and are still not closed as the respondent receivers have not
answer ed and respondents have never noticed for hearing their motionsto dismiss.

Rule 55.27(b), Mo.R.Civ.P., provides “ After the pleadingsaredosed . . . , any party may move
for judgment on the pleadings” (Empheds added.) Here, respondent judges filed ther motions for
judgment on the pleadings and noticed them for hearing on October 11, 2001. L.F. 4-5. Respondent
recaiversfiled their mation for judgment on the pleadings and notice of hearing on October 12, 2001. 1d.
The hearings on the mations for judgment on the pleadings were naticed for and heard on October 18,
2001. 1d. Respondent judges filed their answer on October 19, 2001 (L.F. 5), while the respondent
recavers have never ansered. Hence, the pleadings were nat dosad prior to thefiling of the mations for
judgment on the pleedings and any such judgment isvaid. Branson v. U-Haul, 945 SW.2d 676, 679
(Mo. App. 1997) (rdling of trid court granting judgment on the pleadingsis premature when answer, dosing
the pleadings, hed not been filed).

Respondent Brown and the respondent recaiversfiled motionsto dismiss on August 24, 2001, while
respondent Kinder filed hismation to dismiss on August 27, 2001. L.F. 3-4. These mations were never
noticed for hearing and, thus, could not have been properly granted.

Itisacadind principle of the law that whenever aparty’ srights are to be affected

by asummary procesding or mation in court, he Shdl have timdy natice thereof in order thet

he may gppear for hisown pratection. . . . If the court passed upon the joint motion without

giving the parties prior notice and an opportunity to be heard there can be no reasonable

doubt that the judgment entered was void and should have been st asde.

Humphrey v. Humphrey, 362 SW.2d 92, 94 (Mo. App.1962) (citations omitted).

The dreuit court could not smply convert the mations for judgment on the pleadings into an
unnoticed mationsto digmiss When the Treesurer wernt to the October 18 hearing on mations for judgment
on the pleadings, she entered the courtroom with an absol ute defense to the pending mations for judgment
—the pleadings were not dosed. A pod-hearing judicid converson of the mations for judgment on the
pleadingsinto motions to dismiss denied the Treasurer due process
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VII.

The circuit court erred in granting respondents motions for judgment on the
pleadingsor alternatively a judgment of dismissal case becausethe judgmentsviolate
therulethat courts entertaining such motions may only consider matters contained in
the pleadings in that the circuit court considered matters outside the pleadings in
granting respondents motions.

The drcuit court' s judgment made findings and condusions about matters not within the pleadings
before the court in this proceeding. Specificaly, the arcuit court on multiple occasions acoepted astrue
dlegations that the Treasurer made assessments againg respondents concerning the disputed funds and
further concluded that the cases in which the four funds were crested were “ dlass actions’ or metters“in
the nature of dassactions” L.F. 199, 202. The ptition filed by the Treasurer in this matter contains no
dlegations regarding these topics.

Whilethe Treesurer hed, in fact, issued notices of assessmentsto the judges and recaivers pursuant
to gatutory authority prior to filing the current action for ddivery of undamed property, no dlegationsare
meade concerning these natices in the pleadings properly before the arcuit court inthiscase. Ingeed, the
judges and receivers chalenged these earlier-issued assessmentsin a separate case, No. 01CV 325409,
curently pending in the Circuit Court of Cole County. Thet pending drcuit court case and theisues raisd
therein are not before this Court nor were they before the circuit court in the case @ bar. No pleading
before the court conceded thet the casesin which the funds were crested were dass actions or actionsin
the nature of dassattions Asthese dlegationswere not before the circuit court in aproper pleeding in this
cae, the dreuit court ered in conddering these matters outsde the pleadings in ruling the mations for
judgment onthepleadings. Arnold v. American Family Mutual Ins. Co., 987 SW.2d 537, 539 (Mo.
App. 1999).
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VIII.

The circuit court erred in holding that the judges and receivers had absolute
judicial immunity and official immunity from a suit claiming penalties and interest
because judicial and official immunity do not apply in that neither thejudgesnor the
receiverswerefunctioning in ajudicial capacity when they administered the fundsand
thereceivers actswereministerial in nature.

The drcuit court did not spedificdly address the question of the Tressurer’ s entitlement to recover
interest generated by the funds (as requested in the pleadings).  The abandoned property that must be
ddivered to the State indudes not only the origind principa but dso interes. § 447.533. Further, the
funds a issue were subject to the condraints of § 483.310.1. Under § 483.310.1, whenever funds other
than court cogts are paid into the regigtry of the court and the * court determines; upon its own finding or
after goplication by one of the parties, that such funds can reasonably be expected to remain on depost for
aperiod of timeto provide income through investment, the court may make an order directing” the deposit
and invesment of thefunds 8 483.310.1. “Necessary codts, induding reasonable cogts for adminigtering
the invesment, may be pad from the income recaived from the invesment of the trugt fund. The net
income so derived shall be added to and become part of the principal.” Id. (emphadsadded).
Because the investment and expenditures from these funds were dictated by judicid order, and not a the
discretion of the drcuit derk as required by § 483.310.2, these funds are subject to the congraints of
8 483.310.1. Thedrcuit court faled to dearly address and resolve the Treasurer’ s entitlement to interest
under these gatutory provisons. Ingteed of addressing the Treasurer’ srequest for interest, the dircuit court
gopears to have made aruling regarding the Treasurer’ s assessment, which was not anissuein thiscase
Furthermore, judidd immunity and offida immunity are not gpplicable to the issues that are before this
Court.

A. Judicial immunity isnot applicable.

The Tressurer does nat vidate the dodtrine of judidd immunity by seeking the ddivery of undaimed
property. Thisrdief isin the nature of amandatory injunction. To the extent thet the Treasurer's petition
seeks injunctive reief — ddivery of the presumed abandoned property and the interest the property
gengaed —judidd immunity doesnat goply. See Pulliam, Magistrate for the County of Cul peper,
Virginiav. Allen et al., 466 U.S. 522 (1983) (halding thet injunctive rdief againg ajudge, though rardy
ordered, isnot barred by judidd immunity).

It must be noted that judicid immunity isrdevant, if & dl, to the extent that the Treasurer's petition
seeks payment of pendties Judidd immunity is a common law doctrine, see State ex rel. Bird v.
Weinstock, 864 SW.2d 376, 382 (Mo. App. 1993), nat a condtitutiond doctrine, and therefore subject
to change by daiute. Here the Satute, 8 447.577, authorizes the Treasurer to secure pendties from
ddinquent holders of undamed propaty. Because the law explicitly goplies to courts and dl public
officars, the datute effectivey waived any immunity the judges might have atherwise enjoyed.

It isimportant to draw adiginction between “truly judidd acts, for which immunity is gopropriate,
and acts that Smply hgppen to have been done by judges. . . . [IJmmunity isjudtified and defined by the
functionsit protects and serves, not by the person to whom it ataches” Forrester v. White, 484 U.S.
219, 227 (1988). The United States Supreme Court has repeatedly recognized this distinction gating:
“[T]his Court, haslong favored a‘'functiond’ inquiry-immunity atachesto particular offidd functions, not
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to particular offices” Westfall v. Erwin, 484 U.S. 292, 296 n.3 (1988); see State ex rel. Bird v.
Weinstock, 864 SW.2d 376, 382 (Mo. App. 1993) (citing cases).

Snce the condusion of the casesin which the funds were cregted, respondents only role has been
to hold the moneysfor the owners. A review of the docket sheets sncethe casessweredosed (L.F. 125
178) revedsthat thejudges and recaivers actions have been no different than that of private holders of
undamed property such asbanks, i.e, giving natice (here rardly) of the exisence of the undamed funds,
inveding the funds, paying necessary expenses, and paying (equdly rardy) vdid dams These ae
adminidrative, nat judidd functions, paticularly in light of the fact thet the cases in which the judges
purported to act aredosad. Assuch, they are not entitled to judicd immunity. See Forrester, 484 U.S.
a 224; Goodwin v. Circuit Court, 729 F.2d 541, 549 (8th Cir. 1984).

Therationdefor judidd immunity isthet it exigs“not for the protection or benefit of amaidousor
corrupt judge, but for the benfit of the public, [in] whose interest it isthat the judges should be & liberty
to exerdse thar functions with independence and without feer of conseguences” State ex rel. Raack
v. Kohn, 720 SW.2d 941, 944 (Mo. banc 1986) (citing to Pierson v. Ray, 386 U.S. 547, 554 (1967)).

Thisraionde presumesthat the function bang exerdsad isajudiad fundion, becauseitisnat in the public
interest to dlow judges to hold and spend money, owned by others, with independence and without fear
of consaguences.

Quas-judidd immunity can extend to derks and recavers who perform judicd functions & the
direction of and under the jurisdiction of a court. However, this does nat help the recaivers Snce ther
actionswere not judicid in nature (they acted in place of the drcuit derk) and their actions were merdy
mingerid. See Grant v. Fletcher, 564 SW.2d 944 (Mo. App. 1978) (and the cases cited therain).
B. Official Immunity isnot applicable.

Thedffiad immunity doctrine exempts public offidas from lighility resulting from thar discretionary
actsor omissons, but permitsthe impastion of lighility while performing miniderid acts Kanagawa v.
Sate, 685 SW.2d 831, 835 (Mo. banc 1985). Whether afunction is discretionary or miniderid isa
case-by-case determination. Charron v. Thompson, 939 SW.2d 885, 8386 (Mo. banc 1997). A
discretionary act requires the exerase of professond expertise and judgment “in the adaption of meansto
an end, and discretion in determining how or whether an act should be done or a course pursued.”
Kanagawa, 685 SW.2d a 836 (quoting Rustici v. Weidemeyer, 673 SW.2d 762, 769 (Mo. banc
1984)).

A minigeid function, in contradt, isone thet apublic offidd isreguired to perform upon agiven date
of facts, in a prescribed manner, in obedience to the mandate of legd authority, without regard to the
officer’s own judgment or opinion concerning the propriety of the act to be parformed. Charron, 939
SW.2d a 8385. A minigerid fundtion isthe antithess of afunction thet isleft to be performed in amanner
the acting officid bdievesto be “gopropriate’ or “suitable” Warren v. State, 939 SW.2d 950, 954
(Mo. Ct. App. 1997).

The acts of reporting abandoned property and ddivering abandoned property were required to be
performed on these facts, in a prescribed manner, in obedience to the mandate of the Uniform Digpostion
of Undaimed Property Adt, 8447.500-.595 and § 483.310.1. They conditute minigerid functions to
which offidd immunity does not goply.

CONCLUSION
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For the reasons Sated aove, the judgment of the darcuit court should be reversed and this matter
remanded to the dircuit court for further proceedings.
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