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l. THE TRIAL COURT COMMITTED PLAIN ERROR AFFECTING
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SUBMITTING INSTRUCTION NO. 7, PATTERNED ON M.ALI.
31.02(3), RES IPSA LOQUITUR, THAT PREJUDICED THE
DEFENDANT REQUIRING REVERSAL OF THE TRIAL COURT'S
JUDGMENT AND A NEW TRIAL BECAUSE THE PLEADINGS AND
PROOF IN THIS CASE CLEARLY DEMONSTRATE THAT
PLAINTIFFS CASE WAS PLED AND TRIED ON A THEORY OF
SPECIFIC NEGLIGENCE ONLY AND THE DOCTRINE OF RES IPSA
LOQUITUR WAS UNAVAILABLE TO PLAINTIFF UNDER MISSOURI
LAW AND THE INSTRUCTION FAILED TO HYPOTHESIZE THE

REQUIRED ELEMENTS OF RES IPSA LOQUITUR AND THE
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EVIDENCE DID NOT SUPPORT THE GIVING OF THIS

INSTRUCTION IN THAT:

(A) IT ASSUMED NEGLIGENCE AND RELIEVED
PLAINTIFF OF HIS DUTY OF PROVING AN
ESSENTIAL ELEMENT OF HIS CASE;

(B) IT DID NOT HYPOTHESZE THAT DEFENDANT
CONTROLLED THE AREA WHERE THE ACCIDENT
OCCURRED AT THE TIME OF PLAINTIFF SFALL;

(C) THERE WAS NO EVIDENCE SUPPORTING A
SUBMISSION OF PLAINTIFF'S CASE ON RES IPSA
LOQUITUR; AND

THE TRIAL COURT’S FAILURE TO INSTRUCT THE JURY ON THE

REQUISTE PROOF ELEMENTS OF PLAINTIFFS CLAIM OF

SPECIFIC NEGLIGENCE AND THE INSTRUCTION THAT WAS

SUBMITTED BY THE COURT WAS EVIDENT, OBVIOUS AND

CLEAR ERROR DEPRIVING DEFENDANT OF HIS CIVIL DUE

PROCESS RIGHTS BY RELIEVING PLAINTIFF OF THE BURDEN OF

PROVING EACH ELEMENT OF HIS CAUSE OF ACTION AND,

THEREFORE, BECAUSE THE TRIAL COURT COMMITTED PLAIN

ERROR AFFECTING THE SUBSTANTIAL DUE PROCESS RIGHTS OF



DEFENDANT A MANIFEST INJUSTICE AND MISCARRIAGE OF
JUSTICE TO DEFENDANT HASRESULTED THEREFROM. ............ 32
1. THE TRIAL COURT ERRED AND THIS CASE MUST BE REMANDED
BACK TO THE TRIAL COURT FOR A NEW TRIAL ON ALL ISSUES
FOR LACK OF APPELLATE COURT JURISDICTION BECAUSE
WHEN THE TRIAL COURT ENTERED ITS ORDER AND AMENDED
JUDGMENT OF MAY 31, 2001 OVERRULING DEFENDANT'S
MOTION FOR A NEW TRIAL AND ENTERING JUDGMENT IN THE
REMITTED AMOUNT OF $2,760,000 IT DID SO AFTER PLAINTIFF
HAD FAILED TO TIMELY FILE HIS ACCEPTANCE OF REMITTITUR
RESULTING IN A NEW TRIAL BEING ORDERED AND THE TRIAL
COURT RETAINING JURISDICTION OF THISCASE. .................. 45
1. THE TRIAL COURT ERRED IN OVERRULING DEFENDANT’S
OBJECTION AND ADMITTING INTO EVIDENCE PLAINTIFFS
EXHIBIT 46, A VIDEOTAPE OF THE ACCIDENT SCENE MADE ONE
DAY AFTER PLAINTIFFS ACCIDENT, BECAUSE THIS WAS
PREJUDICIAL AND ERRONEOUS EVIDENCE OF POST-ACCIDENT
REMEDIAL MEASURES IN THAT PLAINTIFF WAS IMPROPERLY
PERMITTED TO USE AND SHOW TO THE JURY A VIDEOTAPE
DEPICTING POST-ACCIDENT REMEDIAL MEASURES AS

EVIDENCE THAT DEFENDANT WAS NEGLIGENT IN FAILING TO
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TIMELY WARN OTHER WORKERS IN THE AREA OF THE

DISLODGED GRATING. ... e

THE TRIAL COURT ERRED IN DENYING DEFENDANT’S MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE
ALTERNATIVE, MOTION FOR NEW TRIAL AND IN REFUSING TO
ENTER FURTHER REMITTITUR OF COMPENSATORY DAMAGES
BECAUSE THE JUDGMENT, EVEN AS REMITTED, IS GROSSLY
EXCESSIVE, SHOCKS THE CONSCIENCE OF THE COURT,
DEMONSTRATES BIAS, PASSION AND PREJUDICE ON THE PART
OF THE JJRY AND EXCEEDS FAIR AND REASONABLE
COMPENSATION FOR PLAINTIFFS INJURIES IN THAT THE
RESULTING COMPENSATORY DAMAGES AWARD IS

UNSUPPORTED BY THE EVIDENCE AND BEARS NO RELATION TO

THEDAMAGESPROVEN AT TRIAL. .. ...

THE TRIAL COURT ERRED IN REFUSING TO GRANT

DEFENDANT’S MOTION FOR DIRECTED VERDICT AT THE CLOSE

OF PLAINTIFF S EVIDENCE AND AT THE CLOSE OF ALL OF THE

EVIDENCE BECAUSE THE EVIDENCE DID NOT SUPPORT A

FINDING OF DEFENDANT’S NEGLIGENCE AND PLAINTIFF DID

NOT MAKE A SUBMISSIBLE CASE IN THAT HE FAILED TO PROVE
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JURISDICTIONAL STATEMENT

This is a avil action for persona injury and damages in which a jury in the Circuit Court
of Jackson County returned a verdict of $3,760,000 in compensatory damages. On defendant’s
post-trial motions, the trid court sustained defendant's Motion for New Trid or, in the
Alternative, for Remittitur finding the jury’s award excessve (L.F. 050-051). The tria court's
decison to remit was conditioned upon plaintiff’s acceptance of a new judgment in the amount
of $2,760,000 for compensatory damages or a new trial would be granted. Plaintiff was given
up to and induding 4:30 pm. on Friday, May 25, 2001, to file a written pleading of his
acceptance of the remitted amount or a new tria would be ordered.

On May 25, 2001 plantff faxed and maled to the trid court and defendant a written
pleading denominated “Paintiffs Acceptance of Remittitur.” Accompanying this brief is an
Appendix which includes a copy of the facamile transmisson of this pleading received by
defendant's counsed on May 25, 2001 (App. A31-32). The maled origind of Plantiff's
Acceptance of Remittitur pleading was not filed by the court clerk until May 31, 2001, (L.F.
052, App. A3). On May 31, 2001, the trial court ordered a remittitur of $2,760,000 (L.F. 050
051, App. Al1-2) under the gpparent beief as recited in its Order and Amended Judgment (L.F.
053, App. A4) that the Plantff’'s Acceptance of Remittitur pleading had been filed by plaintiff
on May 25, 2001.

The Loca Rules of the Circuit Court of Jackson County, Missouri do not authorize the
filing by facamile transmisson of this pleading. The facamile transmisson to the court derk

of Fantiff's Acceptance of Remittitur pleading was not filed on May 25, 2001. Accordingly,
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as a prdiminay matter, under these facts this Court lacks jurisdiction of this appedl.
Defendant CDI, as agppdlant-respondent has filed its Motion to Remand for lack of appellate
court subject matter jurisdiction with this Court!  Since there is no jurisdiction, this apped
must be dismissed and remanded back to the trid court for the conduct of a new trid on al
issues.

The Misouri Court of Appeals, Western Didrict, hdd that the trid court committed
plan error in its submisson of plantiff's res ipsa loquitur verdict directing instruction and
reversed the trid court's judgment and remanded this cause for a new trid. Respondent-
appellant filed an Application for Transfer to this Court and on March 4, 2003, this Court
granted transfer and now decides this case as if upon origind appeal. This apped is within the

appdlate jurisdiction of the Court under Artide V, Section 10 of the Missouri Conditution.

STATEMENT OF FACTS

The issie of the jurisdiction of this Court is the subject matter of appellant-
respondent’s Motion to Remand filed with this Court on March 18, 2003 and is incorporated

by reference herein together with its Suggestions filed in support thereof.
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| ntroduction

This is an appea from a remitted judgment of $2,760,000 on a jury verdict of
$3,760,000 in compensatory damages in a persond injury accident. The plaintiff, cross
appdlant and respondent in this Court, is William Gomez (“Gomez’). The defendant,
appellant-respondent in this Court is Construction Desgn, Inc. (“*CDI”). On July 23, 1998,
Gomez, a resdent of El Dorado, Kansas, filed a petition against CDI in the Circuit Court of
Jackson County, Missouri seeking damages from CDI for bodily injuries aigng out of a fall
on May 2, 1994 at the ADM Soybean Processng Pant in North Kansas City, Misouri. In his
petition for damages Gomez dleged that, in lifing the heat exchanger, CDI committed severa
gpecific acts of negligence, which resulted in the heat exchanger didodging a section of floor
grating, cregting a hole through which Gomez fdl. Gomez clamed that these specific acts of
negligence were a direct and approximate cause of his injuries. Gomez cross-appeds the
judgment with respect to the trid court’s remittitur of the jury’s award of damages.

The Accident

On May 2, 1994 Gomez was employed by TMS, Inc., a generd maintenance contractor
of piping equipment, as a pipefitter helper to work on a project a the ADM Pant in North
Kansas City (Tr. 52, 78-79). As a hdper, it was Gomez job to asss the pipefitters with
whatever they were doing, induding among other things, carrying tools, piping, bolts or pieces
of sceffolding (Tr. 79). On this particular project, TMS, Inc. was a subcontractor and on the
accident day its employees were working in the extraction part of the plant changing pipes ad

vaves (Tr. 79-80). The ADM Pant had been shutdown for repairs and modification and TMS,
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Inc's work included making repairs, maintenance and modifications on various pipes in the
extraction operation of the plant (Tr. 51, 78). TMS, Inc’s work aso included the building of
a scaffold in order to perform its work on piping located above the floor (Tr. 52). On May 2,
1994, the day of the accident, Gomez was hdping to build a scaffold by carrying wood planks
used for the flooring of a scaffold structure being constructed by TMS, Inc. a the plant (Tr.
52, 64, 87).

CDI was dso a subcontractor on this project and its employees were using chanfdls
in removing a heat exchanger located in the same area where TMS, Inc. and Gomez were
working on May 2, 1994 (Tr. 81-82, 339, 345, 352). The heat exchanger was a tube looking
piece of equipment weghing approximately 1 ton (Tr. 339). No CDI employees were cdled
to tedtify by plantff and tetimony of CDI employees was only presented in defendant’s
portion of the case. On the day of the accident CDI employees Kevin McDowell and Paul
Hamilton had rigged up the heat exchanger with chainfadls and were in the process of lifting
it up and off of the metd floor grating where they were working (Tr. 344, 348-349, 352).
During this lifing process, a flange on the bottom part of the exchanger got hooked on a
section of the metd floor grating (which had not been fastened down), didodging a section of
the graing and creating a hole or space in the grate flooring that opened to the next floor below
(Tr. 340-341).

During the same time period that the CDI employees were moving the exchanger,
Gomez was carying wood plank boards to the area nearby where TMS, Inc. was building its

scaffold (Tr. 64). After this grating had moved and created a hole or space in the flooring, CDI
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employees McDowdl and Hamilton immediatedly stopped ther lifting of the exchanger in
order to get this metd floor grating back in place and the hole area plugged up (Tr. 351-353,
361). McDowdl testified that the hole was the size of a body or person (Tr. 350). McDowdll
and Hamilton further tedtified that immediately after the metal floor grating moved they began
to take action by sanding on each sde in front of the hole or space in order to pull the grating
back and cover up the hale (Tr. 341, 353). McDowdl tedtified that while he and Hamilton
were ganding and facing in front of and on both sdes of this hole he “fdt something nudge”
him on his “gde or back” (Tr. 341). McDowell testified that Gomez, while carrying planks for
the scaffolding, had somehow come up from behind him, gotten around him, and then
proceeded to step into the hoe and fdl some 15 feet to the floor below (Tr. 341-342).
McDowel|l stated that the accident happened “as fast as you blink your eye’ and “there was no
time’ to reach out and grab him (Tr. 342).

The only evidence presented by Gomez in his portion of the case as to the facts of the
accident and CDI’swork activities was the testimony of histwo TMS, Inc. co-workers,
Glenn Frost and Wayne Frye (Tr. 49-94).2 Frost tedtified that this was a temporary job for
Gomez while the plat was in shutdown (Tr. 69). Frost identified the accident scene area with

the ad of a videotape made a day after the accident (Pantiff's Ex. 46, Tr. 52-56). Plaintiff’s

’Gomez tedtified that he did not remember the accident and that how he fell was “too
quick to remember” (Tr 303), that he remembered fdling through a hole and hitting the floor
below (Tr. 304), and that he had a loss of recdl of the immediate events of the accident but no

initid loss of consciousness (Defendant’ s Exhibits 102 and 103).
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Exhibit 46 was admitted into evidence and shown to the jury by Gomez counsd, over the
objections of defendant, made both by Motion in Limne (L.F. 015-017) and at tria (Tr. 53).
This videotape depicted the accident scene as wdl as a bright ydlow “CAUTION” tape in,
over and around the area where plantiff fell (Plantiff’'s Ex. 46). Gomez counsd asked Frost
to comment during the showing of the videotape as to how the equipment was being used,
specificdly the pulley that was used to lift the heat exchanger (Tr. 55):

Q. Isthat the pulley they were usng to lift with?

A. See, thiswasn't our part.

Q. That's CDI’s part?

A. Right.
CDI and its employees were agan mentioned in the following exchange during the direct
examination of Frogt (Tr. 59):

Q. Had you had any contact with CDI who was working on the vessel next to you?

A. No, | hadn’t.

Q. Wereyou aware that they were there?

A. No, | wasn't.

They were smply in the area but you weren't —

> O

They wasin the areg; | didn’'t have a clue what they was doing.

On the date of the accident did CDI talk to you about what they were doing?

> O

They did not talk to me whatsoever.
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Frost dso identified the accident scene area through a photograph made from the videotape
which did not visbly indude the ydlow “CAUTION” tape (Tr. 58, Plaintiff’s Ex. 47). During
the direct examinaion of Frye, Gomez counsd showed him a photograph of the heat
exchanger and asked him to identify it. The following exchange occurred (Tr. 81):

A. | beieve that was the exchanger they was attempting to remove.

Q. When you say “they,” do you mean CDI?

A. No, Ma@am. Wédl, | don't know what the name of the other company was. It was
another company, but it wasn't our group.

Q. Thegroup that was working next to you?

A. Yes Maam. (Tr. 81)

Frost further tedtified to his understanding as to how plantiff fel through the flooring (Tr. 64).
Frye tedified that his back was turned from the accident scene area when he heard a
commoetion that brought his attention to plantiff faling (Tr. 90-91). Frye further tedtified tha
the flooring had been moved for only afew minutes before plaintiff fel (Tr. 91).

An oral motion for directed verdict on the issue of the submisshility of plaintiff's case
at the close of Gomez case was denied (Tr. 334) and CDI then proceeded with the presentation
of its case by cdling Kevin McDowell and Paul Hamilton, the two CDI employees who were
involved in lifing the heat exchanger. On cross-examination, Hamilton tedtified that the
individual sections of grating which made up the kind of flooring a the ADM Pant are often

fastened to place with clips, but the section of grating that got disodged by the heat exchanger
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did not have any dips. Hamilton aso acknowledged that he did not look to see if the section
of grating was held in place, testifying (Tr. 360):

Q. And you never tested the grating or the clips?

A. No, it didn’'t have any clips. | thought it was welded.

Q. You never tested?

A. No.

Y ou never looked to see?

> O

(Gestures)

No?

> QO

Yeah.

Y ou did not ook to see?

> O

No, | didn’t.
McDowell, during his cross-examination, concurred that the grating had not been checked to
seeif it was fastened in place (Tr. 344):

Q. And before you began to lift you were sure this piece of equipment was ready to be
lifted?

A. Yes wehad it rigged up to be lifted, yes.

Q. But you didn't do any examination of the grating before you lifted, did you?

A. No, that's—you know.

Q. Youdidn'tdoit.

A. It should have been put down.
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Q. Someone should have checked the grate to go seeif it was held down?

A. It shouldn’t have been just been laid in there.

Q. Right. Someone should have checked.

A. Right.

At the close of dl the evidence, CDI made another oral motion for a directed verdict, which
was overruled by thetrid court.

Neither Gomez nor CDI offered any evidence or proof that defendant CDI had any
control over the area of the accident scene or that CDI was in charge of any of the work beng
performed. Gomez offered no evidence in his portion of the case as to who had control or
ownership of the grate flooring area where plantiff fdl. There was no evidence presented that
CDI had any legd duty or breached any duty owed to Gomez that caused or contributed to cause
Gomez accident. There was no evidence presented at trid by any witness establishing that CDI
in any way had any control over the area in question or that it was in charge of the work being
peformed by it or TMS, Inc. Nether plantiff nor defendant offered any evidence a trid as
to control or ownership of the grate flooring area where plantiff fel. There was no evidence
offered at trid edablishing that CDI had any time to wan or remedy the dStuation before
plantiff's fdl. The only evidence in this regard was from Hamilton who tedtified that there
was no time to warn anyone or clear anyone out of the area after the grate flooring moved (Tr.

361) and that he didn’t see Gomez until he stepped through the hole (Tr. 42; Tr. 361-362).
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The tetimony of Glenn Frost, Wayne Frye, William Gomez, Jr., Kevin McDowell and
Paul Hamilton condtituted the entirety of the evidence presented at trial in this case as to the
negligence or fault, if any, on the part of defendant.

Injuries and Damages

Following this accident, Gomez was taken by ambulance to North Kansas City Hospita
with multiple injuries, including a comminuted fracture didocation of the left wrist, blunt head
trauma, depressed left maar complex fracture, facial lacerations, and tenderness of the
temporomandibular joint (TMJ). MRI’s of the back, neck and brain were norma as were chest
x-rays. Gomez then underwent an open reduction and internd fixation of the distal left radius
(wrist), decompression of the left medid nerve (carpa tunnd decompression), open reduction
of the left mda fracture and orbita floor fracture (facia bones). Gomez was discharged on
May 5, 1994 and was readmitted on May 19, 1994 for orbita fracture repair with a discharge
date of May 11, 1994 (Ex. 29).

Most of the tetimony in this case as to injuries and damages was presented by way of
videotape depositions. Evidence presented in this regard is referenced by exhibits as to each
videotape and by transcript reference where there are exhibits or where there was live
tetimony. Dedgnaions to depodtion testimony were prepared in writing and are contained
in the Legad File (L.F. 009-014). The depostion videotapes were edited to reflect these
designations and the Court’s rulings on objections.

Gomez evidence regarding his injuries and damages came from the testimony of one

treeting phydcian, internig Dr. Richad Kuhns (Plantiff's Ex. 59), and sSx other expert
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medicd witnesses retained by plantiff specificaly for testimony in this case. These expert
witnesses were Dr. Bernard Abrams, a neurologig (Pantiff's Ex. 56), Dr. Eustiquio Abay, a
neurologis (Fantffs Ex. 57), Dr. Fernando Egea, a neurologis and psychiatris (Pantiff's
Ex. 60), Thomas Blad, PhD., a counsding psychologig (Plaintiff’'s Ex. 61), David Mouille,
PhD., a psychologist (Tr. 115-205), Ronald Gier, DMD, MSD, a dentis (Plantiff's Ex. 62)
and John Bopp, PhD., a psychologis and vocationd andyst (Tr. 207-257). These expert
witneses tedlified that as a result of Gomez accident on May 2, 1994 he suffered the
fdlowing injuries  bran damage (axond injury), commuted fracture didocation of the left
wrigt, blunt head trauma, depressed let mda complex fracture, temporomandibular joint
damage (TMJ), carpa tunnel decompression, cervicd disk damage, herniated disk at L5-S1 and
nerve damage. The only medica records offered into evidence were from Dr. Abrams, Dr.
Abay, Dr. Gier and the physcd therapy records of Gerdd Williams, PT (Pantiff's Exs. 7, 8,
9 11, 13, 14, 17, 19 and 20). The North Kansas City Hospitd records (Plaintiff’s Ex. 29) were
the only hospitd records admitted into evidence. Medical records and reports of non-
tedtifying witnesses Dr. Mark Devine, an otolaryngologist (Plaintiff's Ex. 31) and Dr. Steven
Vilmer, an orthopedic surgeon (Plaintiff's Ex. 36) were also entered into evidence. No
medicd bills were offered into evidence.

There was no dispute and Gomez testified that he had been unemployed since the
accident. Severd of his medicd experts tedtified that snce the accident Gomez was ether
only employable in low-levd jobs (Dr. Abrams) or permanently disabled (Dr. Abay, Dr. Kuhns,

Dr. Egea and Dr. Bopp). Gomez testified that he was earning between $15.25 and $17.00 per
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hour on the ADM project (Tr. 302) and that he bedieved his medicd hills to be “close to”
$40,000 (Tr. 315). Dr. Gier tedified that there was possibly a need for future surgery for
plantiffs TMJ problem a “aound $20,000" and possible dentd splint therapy costing
$315.00 with additional office vists cosing $180.00 a year for an indefinite time period
(Plantiff’s Ex. 62).

Gomez described his injuries, current pain and condition (Tr. 306-310) and testified
that he was not undergoing trestment except for a follow-up with his family doctor, Dr. Kuhns,
every four months (Tr. 316). Gomez further tedtified that he was not teking any pan
medication, ether prescription or over-the-counter (Tr. 316). During the course of his
tetimony he daimed that his financid condition and financid didress were reasons why he
was not currently recalving additional medica treatment. Doctors Abay and Egea dso injected
Gomez finandd condition and finendd distress as reasons why he was not receiving
additional medical treatment. Based upon this testimony, the trid court properly ruled that
Gomez had opened the door (Tr. 325) dlowing CDI to present evidence through Gomez
himsdf that he had received a lump sum payment of $25,606.88 plus weekly checks totaing
$44,700 for hisinjuries from this accident (Tr. 327).

In summary, there was no evidence of past, present or future medical bills and the only
evidence of future medicad expenses was the possble TMJ operation and denta work testified
to by Dr. Gier. None of Gomez treating doctors and experts recommended any additiona
surgery and there was no evidence offered by Gomez as to the totd amount of his medica hills

or asto their reasonableness and necessity.
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The evidence was that Gomez was 39 years old at the time of the accident and Dr. Bopp,
hs vocationd andyst and psychologis, tedified over objection by CDI, that his earning
capacity prior to the accident was $15,586.87 per year (Tr. 227). Dr. Bopp tedtified that this
anount was medy an average of his last five years based upon his socia security wage
statement which showed in most years he worked for three - eight employers per year (Tr. 285-
286). There was no other evidence of lost wages. In summary, there was no direct evidence
of total past wage loss or future wage loss other than Dr. Bopp's tetimony of Gomez' yearly
eanings prior to the accident. There was adso no evidence presented calculating his economic
loss as aresult of this accident.

The only other evidence presented concerning GomeZ injuries came from the
testimony of CDI's expert witnesses Dr. Charles Donohoe, a neurologist (Defendant’s EXs.
101 and 102), Mitchd Woltersdorf, Ph.D (Defendant’s Exs.100 and 101) and Dennis Cowan,
Ph.D (Tr. 365-414). Dr. Donohoe found Gomez to be 17% permanently disabled and opined
that he could return to work (Ex. 102, [p. 22-23] and Ex. 103). Dr. Woltersdorf, a
neuropsychologist, testified that Gomez had mild traumatic brain injury from his accident but
would have no problem returning to work (Defendant’s Ex. 100 [p. 21, 26]). Dr. Cowan, a
psychologidt, tedified that Gomez suffered a mild head injury with mild imparment from the
accident, that he demondrated ggnificant improvement of his cognitive functions snce the
accident and that he could return to work (Tr. 380).

Following five days of trid, the case was submitted on the generd theory of res ipsa

loquitur. At the indruction conference, Gomez attorney submitted the following verdict
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director, which the trial court referred to as being “patterned on M.A.l. 31L.02(3)(App. A5).”
(Tr. 424)
In your verdict you must assess a percentage of fault to defendant,
whether or not plaintiff was partly at fault, if you believe:
Firg, the floor grate was didodged from its supports by employees of
the defendant, and
Second, the floor grate fdl while plaintiff was standing on it or as he
approached it, and
Third, the collgpse of the floor grate and plantiff's fdl were directly
caused by defendant’ s negligence, and
Fourth, as a direct result of such negligence, plantiff sustained damage.
The indruction was marked Instruction No. 7 and was the instruction on which Gomez' case
was submitted. This indruction faled to hypothesze the eement of control and did not follow
theresipsa loquitur generd instruction form required by M.A.l. 31.02(3). (L.F. 023).

In dodng argument, Gomez counsd made no request or reference to a pecific
damage amount. Gomez' counsd argued “They did it, They should pay for it and They should
pay a lot” (Tr. 428). Gomez counse then asked the jury to find that CDI should “compensate
plantiff for the pain he has been through and what he is going through and dlow him to support
himsdf for the rest of his life and alow him to have medica treatment for the rest of his life

and dlow hm a sum for the auffering and pain he has been through.” (Tr. 479). The jury
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returned a verdict for $3,760,000 in compensatory damages and found CDI 100% at fault (L.F.
030).

On CDI's post trid motions the trid judge denied CDI’s Motion for Judgment
Notwithstanding the Verdict but sustained its Motion for New Trid or, in the Alternative for
Remittitur conditioned upon Gomez not filing a written acceptance of the Court’s proposed
remittitur of $2,760,000 by 4:30 pm. on May 25, 2001 (L.F. 051); otherwise, a new tria
would be granted. On May 25, 2001 plaintiff faxed to both the trid court and defendant's
counse Plantff’'s Acceptance of Remittitur (App. A31-32). The cover page of plantiff’'s
facamile transmisson of this pleading indicated tha “[tlhe origind will follow in the mal.”
The Loca Rules of the Circuit Court of Jackson County, Missouri, do not authorize filing by
facamile transmisson this type of pleading. These locad court rules only authorize the
transmisson of facamile pleadings in adult abuse and child protection cases, applications for
continuance and certain probate matters. (Rules 34.4, 4.8 and 72.3, respectively, Loca Rules
of the Circuit Court of Jackson County, Missouri, App. A25-30). The Clerk of the Circuit
Court, Divison 3, received and filed the origind pleading of Plaintiff’'s Acceptance of
Remittitur on May 31, 2001, which was after the deadline set by the Court in its Amended
Order (L.F. 050-051). Having faled to timey file a written acceptance pleading of the
remitted amount by 4:30 p.m., May 25, 2001, a new trid was required to be granted in
accordance with the trid court's Amended Order of May 24, 2001 (L.F. 050-051). On May
31, 2001 the trid court entered its Order and Amended Judgment (L.F. 053) overruling CDI’s

Motion for a New Trid and entering judgment in the amount of $2,760,000 plus costs even
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though Gomez did not file a written acceptance pleading of the remitted amount untii May 31,
2001.

CDI, unaware of Gomez falure to have timely filed his written acceptance pleading by
May 25, 2001, appeaed from the Court’'s Order and Amended Judgment of May 31, 2001, by
Notice of Appeal filed June 7, 2001 (L.F. 056-057) and Gomez filed his Notice of Cross-
Apped of the remittitr of damages on June 25, 2001. In an order entered July 18, 2001, the
Court of Appeals designated CDI as appelant for purposes of briefing and argument. The
Missouri Court of Appeas, Western Didrict, following submisson of dl brief[s and ord
agument and after having determined that in its opinion that the fax filing of respondent’s
Acceptance of Remittitur was both proper and timely, held that the triad court committed plain
error in its submisson of plantiff’'s res ipsa loquitur verdict directing ingtruction resulting
in manifes injusice and a miscarriage of justice waranting revers and a remand for a new
trid. On March 4, 2003 this Court granted Gomez' Application for Transfer and on March 18,
2003, appdlant CDI filed with this Court its Motion to Remand for Lack of Appellate Court

Subject Matter Jurisdiction of this apped.

POINTSRELIED ON

THE TRIAL COURT COMMITTED PLAIN ERROR AFFECTING SUBSTANTIAL
RIGHTS OF THE DEFENDANT AND RESULTING IN MANIFEST INJUSTICE AND
A MISCARRIAGE OF JUSTICE IN SUBMITTING INSTRUCTION NO. 7,

PATTERNED ON M.A.. 31.023) (App. A5), RES IPSA LOQUITUR, THAT
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PREJUDICED THE DEFENDANT REQUIRING REVERSAL OF THE TRIAL
COURT'S JUDGMENT IN A NEW TRIAL BECAUSE THE PLEADINGS AND PROOF
IN THIS CASE CLEARLY DEMONSTRATE THAT PLAINTIFFS CASE WAS PLED
AND TRIED ON A THEORY OF SPECIFIC NEGLIGENCE ONLY AND THE
DOCTRINE OF RES IPSA LOQUITUR WAS UNAVAILABLE TO PLAINTIFF UNDER
MISSOURI LAW AND THE INSTRUCTION FAILED TO HYPOTHESIZE THE
REQUIRED ELEMENTS OF RES IPSA LOQUITUR AND THE EVIDENCE DID NOT
SUPPORT THE GIVING OF THISINSTRUCTION IN THAT:
(A) IT ASSUMED NEGLIGENCE AND RELIEVED PLAINTIFF OF HIS
DUTY OF PROVING AN ESSENTIAL ELEMENT OF HIS CASE;
(B) IT DID NOT HYPOTHESIZE THAT DEFENDANT CONTROLLED THE
AREA WHERE THE ACCIDENT OCCURRED AT THE TIME OF
PLAINTIFF SFALL,;
(C) THERE WAS NO EVIDENCE SUPPORTING SUCH A SUBMISSION
OF PLAINTIFF S CASE ON RES IPSA LOQUITUR; AND
THE TRIAL COURT'S FAILURE TO INSTRUCT THE JURY ON THE
REQUISITE PROOF ELEMENTS OF PLAINTIFFS CLAIM OF SPECIFIC
NEGLIGENCE AND THE INSTRUCTION THAT WAS SUBMITTED BY THE
COURT WAS EVIDENT, OBVIOUS AND CLEAR ERROR DEPRIVING
DEFENDANT OF HIS CIVIL DUE PROCESS RIGHTS BY RELIEVING

PLAINTIFF OF THE BURDEN OF PROVING EACH ELEMENT OF HIS
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CAUSE OF ACTION AND, THEREFORE, BECAUSE THE TRIAL COURT
COMMITTED PLAIN ERROR AFFECTING THE SUBSTANTIAL DUE
PROCESS RIGHTS OF DEFENDANT A MANIFEST INJUSTICE AND
MISCARRIAGE OF JUSTICE TO DEFENDANT HAS RESULTED
THEREFROM.

Bedwell v. Bedwell, 51 SW.3d 39, 43 (Mo. App. W.D. 2001)

Guffey v. Integrated Hedlth Servs., 1 SW.3d 509, 514 (Mo. App. W.D. 1999)

Bdke v. Centra Missouri Elec. Co-op, 966 SW.2d 15, 16-17 (Mo. App. W.D. 1997)

Senu-Oke v. Modern Moving Systems, Inc., 978 SW.2d 426 (Mo. App. E.D. 1998)

. THE TRIAL COURT ERRED AND THIS CASE MUST BE REMANDED BACK TO
THE TRIAL COURT FOR A NEW TRIAL ON ALL ISSUES FOR LACK OF
APPELLATE COURT JURISDICTION BECAUSE WHEN THE TRIAL COURT
ENTERED ITS ORDER AND AMENDED JUDGMENT OF MAY 31, 2001
OVERRULING DEFENDANT'S MOTION FOR A NEW TRIAL AND ENTERING
JUDGMENT IN THE REMITTED AMOUNT OF $2,760,000 IT DID SO AFTER
PLAINTIFF HAD FAILED TO TIMELY FILE HIS ACCEPTANCE OF REMITTITUR
RESULTING IN A NEW TRIAL BEING ORDERED AND THE TRIAL COURT
RETAINING JURISDICTION OF THIS CASE.

Cotter v. Miller, 54 SW.3d 691 (Mo. App. W.D. 2001)

Loca Rules of the Circuit Court of Jackson County, Missouri
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Rule 43.02(c), Mo.RulesCiv.Pro. (App. A25-30)

1. THE TRIAL COURT ERRED IN OVERRULING DEFENDANT’'S OBJECTION TO
PLAINTIFF S EXHIBIT 46, A VIDEOTAPE OF THE ACCIDENT SCENE MADE ONE
DAY AFTER PLAINTIFFS ACCIDENT, BECAUSE THIS WAS PREJUDICIAL
EVIDENCE OF POST-ACCIDENT REMEDIAL MEASURES IN THAT PLAINTIFF
WAS IMPROPERLY PERMITTED TO USE AND SHOW TO THE JURY A
VIDEOTAPE DEPICTING POST-ACCIDENT REMEDIAL MEASURES AS
EVIDENCE THAT DEFENDANT WAS NEGLIGENT IN FAILING TO WARN OTHER

WORKERS IN THE AREA OF THE DISLODGED GRATING.

Stinson v. E.I. DuPont de Nemours and Co., 904 SW.2d 428

(Mo.App. W.D. 1995)
Wingatev. Lester E. Cox Medical Center, 853 SW.2d 912 (Mo. banc 1993)
Brooksv. Elders, Inc., 896 SW.2d 744 (Mo. App. E.D. 1995)

Nash v. Stanley Magic Door, Inc., 863 SW.2d 677 (Mo. App. E.D. 1993)

IV. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT, OR IN THE ALTERNATIVE,
MOTION FOR NEW TRIAL AND IN REFUSING TO ENTER FURTHER REMITTITUR

OF COMPENSATORY DAMAGES BECAUSE THE JUDGMENT, EVEN AS
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REMITTED, IS GROSSLY EXCESSIVE, SHOCKS THE CONSCIENCE OF THE
COURT, DEMONSTRATES BIAS, PASSION AND PREJUDICE ON THE PART OF
THE JURY AND EXCEEDS FAIR AND REASONABLE COMPENSATION FOR
PLAINTIFF S INJURIES IN THAT THE RESULTING COMPENSATORY DAMAGES
AWARD IS UNSUPPORTED BY THE EVIDENCE AND BEARS NO RELATION TO
THE DAMAGES PROVEN AT TRIAL.
Bishop v. Cummines, 870 SW.2d 922 (Mo. App. W.D. 1994)
Barnett v. La Societe Anonyme Turbomeca, 963 SW.2d 639

(Mo. App. W.D. 1997)
Larabee v. Washington, 793 SW.2d 357 (Mo. App. W.D. 1990)

Fust v. Francois, 913 SW.2d 38 (Mo. App. E.D. 1995)

V. THE TRIAL COURT ERRED IN REFUSING TO GRANT DEFENDANT’S MOTION
FOR DIRECTED VERDICT AT THE CLOSE OF PLAINTIFF S EVIDENCE AND AT
THE CLOSE OF ALL OF THE EVIDENCE BECAUSE THE EVIDENCE DID NOT
SUPPORT A FINDING OF DEFENDANT’'S NEGLIGENCE AND PLAINTIFF DID
NOT MAKE A SUBMISSIBLE CASE IN THAT HE FAILED TO PROVE
NEGLIGENCE AND CAUSATION ON THE PART OF THE DEFENDANT.
Martin v. City of Washington, 848 S\W.2d 487 (Mo. banc 1993)
Piercev. Platte-Clay Electric Co-op., Inc., 769 SW.2d 769 (Mo. banc 1989)

Mino v. Porter Roofing Co., Inc., 785 SW.2d 558 (Mo. App. W.D. 1990)
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Loehring v. Westlake Congt. Co., 94 SW. 747 (Mo. 1906)
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THE TRIAL COURT COMMITTED PLAIN ERROR AFFECTING SUBSTANTIAL
RIGHTS OF THE DEFENDANT AND RESULTING IN MANIFEST INJUSTICE AND
A MISCARRIAGE OF JUSTICE IN SUBMITTING INSTRUCTION NO. 7,
PATTERNED ON M.A.l. 31.02(3), RES IPSA LOQUITUR, THAT PREJUDICED THE
DEFENDANT REQUIRING REVERSAL OF THE TRIAL COURT'S JUDGMENT IN
A NEW TRIAL BECAUSE THE PLEADINGS AND PROOF IN THIS CASE CLEARLY
DEMONSTRATE THAT PLAINTIFF S CASE WAS PLED AND TRIED ON A THEORY
OF SPECIFIC NEGLIGENCE ONLY AND THE DOCTRINE OF RESIPSA LOQUITUR
WAS UNAVAILABLE TO PLAINTIFF UNDER MISSOURI LAW AND THE
INSTRUCTION FAILED TO HYPOTHESZE THE REQUIRED ELEMENTS OF RES
IPSA LOQUITUR AND THE EVIDENCE DID NOT SUPPORT THE GIVING OF THIS
INSTRUCTION IN THAT:
(A) IT ASSUMED NEGLIGENCE AND RELIEVED PLAINTIFF OF HIS DUTY
OF PROVING AN ESSENTIAL ELEMENT OF HIS CASE;
(B) IT DID NOT HYPOTHESZE THAT DEFENDANT CONTROLLED THE
AREA WHERE THE ACCIDENT OCCURRED AT THE TIME OF PLAINTIFF' S
FALL,
(C) THEREWASNO EVIDENCE SUPPORTING A SUBMISSION OF PLAI

NTIFF

CASE
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LOQU

ITUR;

AND
THE TRIAL COURT’'S FAILURE TO INSTRUCT THE JURY ON THE
REQUISITE PROOF ELEMENTS OF PLAINTIFFS CLAIM OF SPECIFIC
NEGLIGENCE AND THE INSTRUCTION THAT WAS SUBMITTED BY THE
COURT WAS EVIDENT, OBVIOUS AND CLEAR ERROR DEPRIVING
DEFENDANT OF HIS CIVIL DUE PROCESS RIGHTS BY RELIEVING
PLAINTIFF OF THE BURDEN OF PROVING EACH ELEMENT OF HIS
CAUSE OF ACTION AND, THEREFORE, BECAUSE THE TRIAL COURT
COMMITTED PLAIN ERROR AFFECTING THE SUBSTANTIAL DUE
PROCESS RIGHTS OF DEFENDANT A MANIFEST INJUSTICE AND
MISCARRIAGE OF JUSTICE HAS RESULTED THEREFROM.

A.
STANDARD OF REVIEW

The standard of review for plain error of an unpreserved clam of error by the tria court
is when, in the appellate’s court discretion, it finds that manifes injustice or miscarriage of

jusice has resulted therefrom. Rule 84.13(c), Mo.R.Civ.Pro. Pursuant to Rule 70.03, to
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preserve an indructiona error for appellate review in a civil case, the appelant must object
to the indruction prior to the jury's retiring to consider its verdict and, in addition, must raise
the objection in a motion for new triad, in accordance with Rule 78.07. To the extent that
gopdlant chdlenges the gving of Ingruction No. 7, neither objected to nor preserved for
appellate review, unpreserved clams of error may ill be reviewed, in the Supreme Court’s
discretion, for plan error, even when not raised or preserved, when the Court finds manifest
injugice or a miscarriage of judice has resulted. Rule 84.13(c); Guess v. Escobar, 26 SW.3d

235 (Mo. App. W.D. 2000); Roy v. Missouri Pacific Railroad Company, 43 SW.2d 351 (Mo.

App. W.D. 2001).

B.
ARGUMENT

Hantiff's verdict-directing Ingruction No. 7 (L.F. 023) submitted plaintiff’'s clam for
negligence againg defendant CDI. Ingruction No. 7, which the trid court referred to as being
“patterned on M.A.l. 31.02(3),” (Tr. 424) atempted to state the genera verdict directing
ingruction for resipsaloquitur and read asfollows:

“In your verdict you mud assess a percentage of fault to
defendant, whether or not plaintiff was patly a fault, if you
believe:

Firg, the floor grate was didodged from its supports by employees of
the defendant, and

Second, the floor grate fdl while plaintiff was standing on it or as he
approached it, and
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Third, the collapse of the floor grate and plantiff's fdl were directly
caused by defendant’ s negligence, and

Fourth, as a direct result of such negligence, plantiff sustained
damage.” (L.F. 023 (App. A5))

This indruction was faulty and the trid court planly ered in submitting this instruction
because it faled to hypothesize the required dements of res ipsa loquitur and the evidence
did not support the giving of this indruction in that it did not hypothesize that CDI controlled
the area where the accident occurred or had the right to control or the management of the floor
grate at the time of the plantiff's fal and there was no evidence supporting such a finding.
Likewise, because the pleadings, evidence and closng argument clearly demondrate that
plantiff's case was pled and tried soldy on a theory of specific negligence, the doctrine of res
ipsa loguitur was not available to plaintiff. Accordingly, plaintiff could not submit his case on
res ipsa loquitr when he pleaded specific negligence only and attempted to prove the red and
precise cause of his injuries City of Kennett v. Akers, 564 SW.2d 41, 48-49 (Mo. banc
1978).
Defendant concedes that it did not object or preserve this issue for appellate review but

asksthat plain error review be given under Rule 84.13(c). Rule 84.13(c) provides:

Pan errors dfecting substantial rights may be considered on

appedl, in the discretion of the court, though not raised or

preserved, when the court finds that manfest injustice or

miscarriage of justice has resulted therefrom.
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Defendant dso recognizes that the plain eror rule should be used sparingly and does not
judify a review of every trid eror that has not been properly preserved for appellate review.
Messina v. Prather, 42 SW.3d 753, 763 (Mo. App. W.D. 2001). In determining whether to
exercise its discretion to provide plan eror review, the Supreme Court must look to
determine whether on the face of gppdlant’'s dam substantid grounds exist for bdieving that
the trid court committed a “plain” eror, which resulted in manifest injustice or a miscarriage
of justice. Bedwell v. Bedwell, 51 SW.3d 39, 43 (Mo. App. W.D. 2001). “Pan” eror for
purposes of Rule 84.13(c) is error that is evident, obvious and clear. Bedwell v. Bedwell, 51
SW.3d a 43, and a deerminaion of whether plain eror exists must be based on a
consideration of the facts and circumstances of each case. State v. Cline, 808 SW.2d 822,
824 (Mo. banc 1991). However, this unpreserved clam of error by the trid court may ill be
reviewed in the appdlate court’s discretion for plan error. Roy v. Missouri Pacific Railroad
Company, 43 SW.3d 351 (Mo. App. W.D. 2001).

When this court chooses to exercise its discretion to conduct plain error review, the
process involves two steps.  Fird, this court must determine whether the trid court committed
error, dfecting substantia rights, that was evident, obvious and clear. State v. Hibler, 21
S.W.3d 87, 96 (Mo. App. W.D. 2000). As in the case of regular error, not every evident,
obvious and clear error requires reversd. In the case of regular error, to be revershble, the
error mugt have prejudiced the gppelant. Coats v. Hickman, 11 SW.3d 798, 807 (Mo. App.

W.D. 1999). Smilaly, in the case of obvious error, the error must have prgudiced the
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gopellant, except that such prgudice mugst rise to the levd of manifex injudice or a
miscarriages of jugtice. Slankard v. Thomas, 912 SW.2d 619, 628 (Mo. App. S.D. 1995).
Although in the context of a cimind case, the Missouri Court of Appeals has
previoudy stated, with respect to plain error and review of ingructiond error:
Pan error for purposes of indructiond error ‘results when the tria court has
so migdirected or faled to indruct the jury thet it is apparent to the appellate
court that the indructiond error affected the jury’s verdict”  Applying this
standard, we would be more likely to reverse where the erroneous instruction
‘dd not merdy dlow a wrong word or some other ambiguity to exist, [but]
excused the State from its burden of proof on [a] contested element of the
cime’ Our appellate courts have found plain error where a verdict director
efectivdy omits an essentiad dement of the offense and the evidence fails to
establish the omitted eement beyond serious dispute.
State v. Harney, 51 SW.3d 519, 535-36 (Mo. App. W.D. 2001). Accordingly, there is no
logicd reason for not gpplying this same standard in a civil case such as the one now before
this Court. In light of this standard, it is proper for this Court to choose to exercise its
discretion and review for plan eror inasmuch as it is clear in this case that on the face of
gopellant's dam that subgstantid grounds exist here to bdieve that the tria court committed

obvious indructiona error afecting its dvil due process rights in submiting Gomez' case to
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the jury, which resulted in manifest injustice and a miscarriage of justice to appelant in that
the jury verdict director submitted relieved Gomez of proving an essential dement of his case.

In Cremeens v. Kree Institute of Electrolysis, 689 SW.2d 839, 842 (Mo. App. ED.

1985), the Court of Appedals held:

The doctrine of res ipsa loquitur applies only when (a) the

ingrumentdity involved was under the management and control

of the defendant; (b) the defendant possesses a superior

knowledge or means of information as to the cause of the

occurrence; and (c) the occurrence resulting in injury was such as

does not ordinary happen if those in charge use due care.
FPantiff's evidence, as previoudy noted herein, was lacking in dl three of these dements (in
addition to his falure to make a submissble case under ether specific negligence or res ipsa
loquitur theories) and by ignoring the mandatory requirements of M.A.l. 31.02(3) which are
aso in serious dispute in this appedl.  Clearly, Indtruction No. 7 failed to inform the jury of the
elements necessary for a finding of negligence and there was no evidence presented a trid to
support this submission.

As to that indruction a the ingtruction conference, the trial court stated: “Next we have
Ingruction No. 7, patterned on M.A.l. 31.02(3). This is the verdict director instruction from
plantiff” (T.R. 424). M.A.l. 31.02(3) [1997 revison] is the mandatory pattern instruction for
submitting cases on “resipsa loquitur - generd.” It reads:

Your verdict must be for plantiff if you believe:
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Firgt, defendant (here describe defendant’ s control, right to
control, or management of the instrumentality involved), and
Second, (here describe the occurrence, event or incident, which is
alleged to be the type that does not ordinarily happen when those in charge
use due care), and
Third, from the fact of such occurrence and the reasonable inferences
therefrom, such occurrence was directly caused by defendant’s negligence, and
Fourth, as a direct result of such negligence, plantiff sustained damege.
For the reasons discussed, infra, it was plan error for the trid court to submit on the doctrine
of resipsa loquitur, rather than specific negligence.
The doctrine of resipsa loquitur:
is a rde of evidence that dlows, but does not compd, a jury to infer from
crcumdantid evidence that the plantiff's injury resulted from some negligent
act of the defendant without requiring the plaintiff to prove specific negligence.
The doctrine ads an injured party who is uncertain as to the exact cause of his
or her inury. [T]he doctrine relieves a plantiff of proving specific negligence
and creates a rebuttable inference of generd negligence which gets the plaintiff
to the jury where the defendant may rebut the inference.
Guffey v. Integrated Health Servs,, 1 SW.3d 509, 514 (Mo. App. W.D. 1999) (citations

omitted). As noted in Guffey v. Integrated Health Servs., 1 SW.3d a 514, for the doctrine

of resipsa loquitur to gpply, the plaintiff must show:
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(1) the inddent causng the injury is of the kind that does not ordinarily occur

in the absence of negligence (2) the ingtrumentdity causing the injury is under

the control of the defendant; and (3) the defendant has superior knowledge as to

the cause of the injury.
More importantly, “[r]es ipsa loquitur is incompatible with proof of gpedific negligence”
Hale v. American Family Mut. Ins. Co., 927 SW.2d 522, 525 (Mo. App. W.D. 1996) (citing
Bonnot v. City of Jefferson City, 791 SW.2d 766, 769 (Mo. App. W.D. 1990)). A plantiff
may not submit under res ipsa loquitur if the plantff ether: (1) pleads specific negligence
only; or (2) pleads general negligence (res ipsa loquitur) only or in the dternative to specific
negligence, and proves the real and precise cause of the injury. City of Kennett v. Akers, 564
S.W.2d 41, 48-49 (Mo. banc 1978); see also Guffey, 1 SW.3d a 514 n.2 (noting that in some
cases the rule has been incorrectly stated as prohibiting the pleading of res ipsa loquitur and
specific negligence in the dternative). A review of respondent’s pleadings and proof presented

at trid reveal that Gomez case was pled on gpedific negigence only and that his proof at trial

was, if sufficient to satisfy submisshility (which is dso being chdlenged in this gpped), in
conformity therewith such that it should have been obvious to the trial court that it was error
to submit respondent’s case on res ipsa loquitur. Bond v. California Compensation & Fire
Co., 963 SW.2d 692, 698-99 (Mo. App. W.D. 1998); Guffey, 1 SW.3d at 514.

Gomez petition for damages alleged specific acts of negligence on the part of CDI,

induding a falure to inspect the grating, a falure to properly secure the graing during the
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remova of the heat exchanger, and a falure to give timey warnings of the didodged grating
(L.F. 001-005). The petition made no mention of res ipsa loquitur, nor did it alege facts
which, if true, would invoke the doctrine, which requires that: (1) the incddent resulting in
injury is the kind which ordinarily does not occur without someone’s negligence; (2) the
incdent is caused by an indrumentdity under the control of the defendant; and (3) the
defendant has superior knowledge about the cause of the incident. Roebuck v. Valentine-
Radford, Inc., 956 S\W.2d 329, 334 (Mo. App. W.D. 1997). The mere fact tha plantiff fell
and was injured is not sufficient to bring the res ipsa loquitur doctrine into action. Shafer v.
Southwestern Bell Telephone Company, 295 SW.2d 109 (Mo. 1956).

As to his proof a trial, Gomez attempted to €icit testimony in support of his
dlegations of specific negligence.  In this regard, Glen Frost, Gomez TMS supervisor on the
ADM job, tedtified in plantiff's portion, of the case over objection, that the CDI workers did
not advise him in advance of how they were going to remove the heat exchanger, and that, if
they had, he would have removed his workers from harm's way, if necessary (Tr. 59-60). In
addition, on cross-examination in CDI's portion of the case, Gomez counsd dicited
tetimony from CDI employees which tried to point to an dleged falure on CDI's part to
determine if the floor grating was secure before lifting the heat exchanger as the specific act
of negigence responsble for Gomez injury (Tr. 344 and 357-360). Agan, in defendant’'s

portion of the case , both Hamilton and McDowell acknowledged under cross-examination that
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they did not examine the grating before lifting the heat exchanger and McDowel agreed that
someone should have checked the grate to see if it was secured (Tr. 344 and 360).

Gomez dosng agument was further indication that the case was tried on a theory of
goecific negligence.  In closng argument, Gomez' counsel pointed to a number of specific
omissons on the pat of CDI employees and multiple clams of rea and precise causes for
plantiff's injury which he urged condtituted negligence on the part of CDI (Tr. 431-435). The
omissons argued by Gomez counsd included not only the fact that, before the heat exchanger
was lifted, neither McDowell nor Hamilton checked the grating to see if it was secured, but
aso that they did not inform other nearby workers of their plans, and that, when the grate was
disdodged, nether of them immediatdy shouted a warning to the other workers in the area (Tr.
433).

Smply stated, in the pleadings, evidence and dosng arguments Gomez attempted to
present a case based upon evidence of multiple and specific negligent acts on the part of
defendant as causes of his injuries. Pursuant to Akers, if Gomez made a submissible case and
proved the real and precise causes of his injuries then the trial court is bound by the
pronouncements of the Missouri Supreme Court and he cannot submit under res ipsa loquitur.
Because Gomez pleadings, evidence and closng arguments clearly demondrate that the case
was pled and tried solely on a theory of specific negligence, the doctrine of res ipsa loquitur
was unavalable to hm. Balke v. Central Missouri Elec. Co-op, 966 SW.2d 15, 26-27 (Mo.

App. W.D. 1997). Thus, it was evident, obvious and clear error for the trid court to submit a
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res ipsa loquitur indruction (notwithsanding the fact that this indruction was aso
prgudicidly erroneous) and that relief under Rule 84.13(c) is warranted in this case.

Furthermore, in indructing Gomez’ case on res ipsa loquitur, the jury was never asked
to deliberate on whether CDI's dleged acts of negligence were, in fact, negligent. The only
reference to negligence in indruction no. 7 was in the third paragraph which instructs the jury
to assess a percentage of fault to the defendant if they believe that “the collapse of the floor
grate and plaintiff’s fall were directly caused by defendant’'s negligence”  This paragraph
assumes negligence and amply asked the jury to determine whether the assumed negligence
was a direct and proximate cause of the plantiff's adleged injuries and damages. Thus, in
indructing the jury under the doctrine of res ipsa loquitur, the trid court relieved Gomez of
his duty of proving an essentid dement of his case, which was that the dleged acts or
omissions of CDI were negligent. In that regard, it should be noted that the omitted element
goes to the very heart and essence of Gomez' action againgt CDI, as it would in any negligence
action; namely, whether CDI was negligent and, therefore, ligble to Gomez in damages for his
injuries.

A plantff's verdict directing ingtruction must require the jury to find dl eements
necessary to the plaintiff’'s case except, those unmistakably conceded by both parties. Karnes
v. Ray, 809 SWw.2d 738, 741(Mo. App. SD. 1991). The trial court’s failure to instruct the jury
in this case on the requidte proof eements of Gomez clam of specific negligence,
specificdly on the issue of whether the alleged acts or omissions of CDI were negligent, was

clear and obvious error that resulted in Gomez being relieved of proving an essentid dement
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of his dam, which was in serious dispute at trial. Due process required Gomez to prove each
dement of his cause of action by a preponderance of the evidence, and relieving him of that
due process requirement condituted manifest injustice and a miscarriage of judice. State v.
Crenshaw, 59 SW.3d 45, 49 (Mo. App. ED. 2001). A verdict director which fails to require
the jury to find the necessary dements in order to return a verdict for the plaintiff constitutes
plan error. Haynam v. Laclede Elec. Co-op., Inc., 827 SW.2d 200, 204 N.2 (Mo. banc
1992). Moreover, Indruction No. 7 dlowed the jury to return a damage award againgt
defendant without hypothesizing the essential elements of res ipsa loquitur which provides
further reasons for requiring a review of this point for plain eror. It is clear that the trial
court’'s error in submitting this ingruction without the necessary dements required by M.ALIL.
31.02(3) dlowed the jury to return a verdict for the plaintiff that congtituted manifest injustice
or a miscariage of jugtice that condtitutes plain error Senu-Oke v. Modern Moving Systems,
Inc., 978 SW.2d 426 (Mo.App. E.D. 1998); State v. Roe, 6 SW.3d 411, 415 (Mo.App. ED.
1999).

Thus, it is clear, evident and obvious error for the trid court to submit Instruction No.
7, res ipsa loquitur, and that rdief under Rule 84.13(c) is warranted. Defendant was entitled
to a jury verdict director that required the jury to find dl of the necessary dements of a
negligence submisson in order to return a verdict for the plantiff. That right was denied to
defendant by plantiff’s Ingruction No. 7. To affirm a judgment based upon a verdict directing

indruction which is so patently defective and devoid of any grounds for recovery of a verdict

DOCS-242811.1



would be a manifest injugtice or miscarriage of justice Nelson v. Martin, 760 S\W.2d 182
(Mo..App. E.D. 1988).

Accordingly, in indructing the jury under the doctrine of res ipsa loquitur, the trid
court dlowed plantiff to submit his case on a theory of negligence that was unavailable to him.
This error was further compounded by submitting an ingruction that also falled to hypothesize
the required dements of res ipsa loquitur or any other theory of negligence. This obvious
error on the part of the tria court in faling to require the jury to find the necessary eements
in order to return a verdict for plaintiff constituted plain error. Because of the obvious error
in the verdict directing indruction resulting in manifest injustice and a miscarriage of justice
to CDI, this Court must reverse the judgment of the trid court and remand this cause for a new

trid.
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1. THE TRIAL COURT ERRED AND THIS CASE MUST BE REMANDED BACK TO
THE TRIAL COURT FOR A NEW TRIAL ON ALL ISSUES FOR LACK OF
APPELLATE COURT JURISDICTION BECAUSE WHEN THE TRIAL COURT
ENTERED ITS ORDER AND AMENDED JUDGMENT OF MAY 31, 2001
OVERRULING DEFENDANT’'S MOTION FOR A NEW TRIAL AND ENTERING
JUDGMENT IN THE REMITTED AMOUNT OF $2,760,000 IT DID SO AFTER
PLAINTIFF HAD FAILED TO TIMELY FLE HIS ACCEPTANCE OF REMITTITUR
RESULTING IN A NEW TRIAL BEING ORDERED AND THE TRIAL COURT
RETAINING JURISDICTION OF THIS CASE

A.
STANDARD OF REVIEW

The gtandard of review of the Court as to its own jurisdiction is the “right, power and
authority of the Court to act.” Transit Casualty Company in Receivership v. Certain
Underwriters at Lloyd's of London, 995 SW.2d 32 (Mo. App. W.D. 1999). The right to
appea from a drcuit court judgment is purdy datutory. Mo. Const. Art. V, Section V;,
Committee for Educ. Equality v. State of Missouri, 878 SW.2d 446 (Mo.banc 1994). The
Supreme Court of Missouri lacks jurisdiction to hear an apped if it is not authorized by satute.
Abmeyer v. State Tax Commission, 959 SW.2d 800, 801 (Mo. banc 1998). This point raises
the issue of the jurisdiction of this Court to hear this appeal. Before this Court can consider
the merits of an apped, its fird duty must be to determine its own jurisdiction. Moreover, to

the extent that defendant chadlenges the timdiness of this appedal, in the absence of a timely
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filed notice of apped, there is no appdlate jurisdiction and if there is no appelate jurisdiction
then the appeal mugt be dismissed. Cotter v. Miller, 54 SW.3d 691 (Mo.App. W.D. 2001).

B.
ARGUMENT

As shown by the record here, the trid court erred when it entered its Order and
Amended Judgment of May 31, 2001 (L.F. 053, App. A4) and, therefore, this Court lacks
jurisdiction of this appeal and this case mugt be returned to the trial court for the conduct of
anew tria on al issues because:

@ The Tria Court’s Amended Order of May 24, 2001 (L.F. 050-051, App. Al-2),

sudtained defendant CDI's Motion for New Tria or in the Alternative for

Remittitur  (L.F. 033-038) and was conditioned upon the filing by plantiff

(Gomez) by 4:30 p.m. on or before May 25, 2001 of a written acceptance of a
new judgment in the amount of $2,760,000.00 for compensatory damages or a
new trial would be ordered;

2 Hantiff (Gomez) did not file his written acceptance of a new judgment in the

amount of $2,760,000.00 with the Court until May 31, 2001, (L.F. 052, App.
A3); and

(3) Hantiff (Gomez') falure to timdy file his written acceptance of the remitted

amount of the new judgment has thereby resulted in a new trid being ordered
and thetrid court retaining jurisdiction of this case.

FACTUAL BACKGROUND
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This is an appeal of a persond injury action arisng out of a fdl by Gomez a a
congruction gte.  CDI was a subcontractor at the construction project site and Gomez was an
employee of another subcontractor at the same construction ste.  The jury returned a verdict
findng defendant CDI 100% at faut and awarded Gomez damages of $3,760,000.00 (L.F.
0300). Theresfter, the trid court, by Amended Order (L.F. 050-051, App. Al-2), granted
defendant CDI's Motion for New Trid or in the Alternative for Remittitur conditioned upon
Gomez not accepting in writing and filing the Court’'s proposed remittitur by 4:30 p.m. on
Friday, May 25, 2001 to file a written acceptance of the remitted amount of $2,760,000.00,
otherwise, anew tria would be granted.

On May 25, 2001 plaintiff faxed to both the trid court and defendant's counsd
Pantiffs Acceptance of Remittitur (App. A31-32). This facamile transmission, a copy of
which is attached hereto as Addendum A and incorporated herein by this reference, indicated
that “[tlhe origind will follow in the mall.” Missouri Rule 43.02(c)(App. A25-30) dates that
pleadings may be filed by facdmile transmisson if “filing by facamile trangmisson is
authorized by loca rue.” The Locad Rules of the Circuit Court of Jackson County, Missouri,

did not and do not authorize the filing by facamile transmisson of this type pleading and only

authorize the filing by facdmile trangmissons of (1 itions and other necessar eadi

in adult abuse and child protection cases, (2) applications for continuance and (3) in certain

probate matters (Rules 4.8, 34.4 and 72.3, respectively, Loca Rules of the Circuit Court of

Jackson County, Missouri, App. A25-30). Under these Locd Rules, the facamile

trangmisson of Pantiff's Acceptance of Remittitur (which by certificate of service was
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maled by plantiff for filing to the Clerk of the Circuit Court, Divison 3 on May 25, 2001)
could not be filed by the Court and, therefore, was not filed by the Clerk of Divison 3 until it
was apparently received by mail on May 31, 2001 (L.F. 052) and was null and void ab inito.

Smply stated, the faxed filing was without legd effect, plaintiff did not timey file his

written acceptance of the remitted amount by 4:30 p.m. May 25, 2001 and the tria court's

Order and Amended Judament (L.F. 053) incorrectly recites that he did. As a result of

plantiff's falure to comply with the Court’'s Amended Order (L.F. 050-051, App. A1-2) under
both the undisputed facts and the law, (1) the trid court’'s May 24 Order, conditionaly granting
a new trid, became by default the find judgment of the Court which the Court was powerless
to amend and from which no timey apped was filed; (2) the tria court erred when it entered
its Order and Amended Judgment (L.F. 053, App. A4); and (3) plantiff faled to file a timdy
notice of appeal from the Court's Amended Order of May 24, 2001, and therefore this Court
has been deprived of any jurisdiction over both this appeal and the cross-appeal, except to
dismiss and remand for new trid on dl issues in accordance with this Court's Amended Order
of May 24, 2001.

As recently noted in Cotter v. Miller, 54 SW.3d 691 (Mo.App. W.D. 2001) the first
duty of an appellate court is to determine its own jurisdiction. “The timdy filing of a notice
of apped is a jurisdictiond requirement” and “[ijn the absence of a timely filed notice of
appea there is no appdlate jurisdiction.” Cotter at 693. Therefore, as a preiminary matter
of this gpped, this Court must decide whether it has jurisdiction of these appeals and then

determine whether the Notice of Apped by respondent-gppellant was timey filed. In
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reviewing the Legd Hle in this case, it is clear that plantiff was required to file his acceptance
of remittitur by 4:30 p.m. on May 25, 2001 (L.F. 050-051, App. Al1-2).

The facamile transmisson by Gomez of Plaintiff’s Acceptance of Remittitur was not
legdly permitted under the Local Rules of the Circuit Court of Jackson County and, since this
pleading was tranamitted by facamile it could not be filed by the Clerk of Divison 3 on May
25, 2001. The court and clerk were required under Rule 43.02(c) (App. A25-30) of the
Missouri Rules of Court and the Local Rules of the Circuit Court of Jackson County, Missouri
to wat until receipt by mail of plantiff's origind pleading (May 31, 2001) before it could be
filed with the court. CDI, as the gppdlant, without the benefit of a filed-samped copy of this
pleading, proceeded with this goped under the incorrect assumption that Gomez had filed his
acceptance of remittitur on May 25, 2001 as recited in the Court's Order and Amended
Judgment entered May 31, 2001 (L.F. 053, App. A4). Obvioudy, this appea and cross-apped
were undertaken with the same mistaken understanding that the trial court had when it entered
its May 31, 2001 Order and Amended Judgment.

It was not untl the Legd Hle was officidly prepared for this gpped that these
undisputed facts and the record of this untimdy filing became known and confirmed. This is
because only the Circuit Court file contained the filestamped origind of Pantiff's
Acceptance of Remittitur. Clearly, under the facts and record, Gomez did not timdy file his
acceptance of remittitr and the trid court’'s Order and Amended Judgment entered in the
remitted amount of $2,760,000 plus costs on May 31, 2001 was in error when it recited that

acceptance of the remittitur had been filed by plantiff. Accordingly, the Amended Order of
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May 24, 2001 became the only judgmert in the case and from which Gomez was required to
appeal within ten (10) days of its entry. Gomez falure to file his written acceptance of
remittitur by 4:30 p.m. on May 25, 2001 and the trid court’s incorrect recital that it had been
filed in its May 31, 2001 Amended Order and Judgment leads without doubt to one clear and

undisputable concluson, to wit: the trial court erred when it entered its Order and Amended

Judgment (L.F. 053, App. A4) and this appdlate court lacks subject matter jurisdiction of this

appeal.

Fndly, the trid court’s Amended Order and Judgment (L.F. 050-051, App. Al-2) ruling
Gomez had until 4:30 pm. on May 25, 2001 to file a written Acceptance of Remittitur means
that this order became gppedable upon expiration of the period granted Gomez to make his
choice as to remittitur (May 25, 2001). Wicker v. Knox Glass Assoc., 242 S.W.2d 366 (Mo.
1951). The falure of Gomez to file his Acceptance of Remittitur gave him only ten (10) days
from May 25, 2001 or until June 4, 2001 to file an apped. Gomez did not file an agppea within
this ten day time period. However, CDI as the appdlant did timely file its apped on June 7,
2001, under the migaken beief thaa Gomez had, in fact, timdy filed his Acceptance of
Remittitur on May 25, 2001. Obviousy, Gomez' cross-appea of the Order and Amended
Judgment of remittitur filed June 25, 2001, was aso too late and not timely filed. Rule
81.04(a), Missouri Rules of Court.

For these very cogent reasons, it was error for the trid court to enter its Order and

Amended Judgment on May 31, 2001. The effect of this error was to deprive this Court of any
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juridiction over this apped and cross-apped. Accordingly, this Court has no dternative here

but to remand this case back to thetria court for the conduct of anew tria on dl issues.
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1. THE TRIAL COURT ERRED IN OVERRULING DEFENDANT'S OBJECTION TO
PLAINTIFF S EXHIBIT 46, A VIDEOTAPE OF THE ACCIDENT SCENE MADE ONE
DAY AFTER PLAINTIFF'S ACCIDENT, BECAUSE THIS WAS PREJUDICIAL AND
ERRONEOUS EVIDENCE OF POST-ACCIDENT REMEDIAL MEASURES IN THAT
PLAINTIFF WAS IMPROPERLY PERMITTED TO USE AND SHOW TO THE JURY
A VIDEOTAPE DEPICTING POST-ACCIDENT REMEDIAL MEASURES AS
EVIDENCE THAT DEFENDANT WAS NEGLIGENT IN FAILING TO TIMELY WARN
OTHER WORKERS IN THE AREA OF THE DISLODGED GRATING.

A.
STANDARD OF REVIEW

This Court’s standard of review when considering whether the triad court erred in
admitting evidence of post-accident remedid measures is governed by the trid court’s
determination of the relevancy of such evidence and its ruling on the admisson or exclusion
of such evidence rests in the sound discretion of the trial court. Reversible error occurs when

the tria court abuses its discretion in admitting such evidence. Brown v. Hamid, 856 SW.2d
51, 56 (Mo.banc 1993); Stinson v. E.I. DuPont de Nemours and Co., 904 SW.2d 428, 432

(Mo. App. W.D. 1995). This point raises the issue of the trid court's abuse of discretion in
overuling defendant’s objections and admitting into evidence plantiff’s Exhibit 46, a video
tape of the accident scene made one day after plantiff’s accident, which depicted prejudicia
evidence of post-accident remediad measures.

B.
ARGUMENT
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At trid, in plantiff's portion of the case, he displayed to the jury a videotape, Plaintiff's
Exhibit 46, depicting the accident scene. The videotgpe contained agpproximately four (4)
minutes of color footage and was admitted over defendant CDI's objections that were made
both before trid by Motion in Limine (L.F. 015-017) and at trid (Tr. 53-56). This videotgpe
exhibit was offered, according to plaintiff’s counsd, for the express purpose of showing to the
jury (1) the accident scene where plantiff and his employer subcontractor TMS, Inc. and
defendant were working, (2) the equipment being used; and (3) the grating that became
dislodged.

The videotape had been made the day after the accident (Tr. 52) and contained
goproximately two minutes of footage showing a bright yedlow “ CAUTION” tape (familiar to
the generd public (and jury) as a warning for a dangerous condition) that can be clearly seen
and pictured surrounding and wrapped aound the area of the grating where Gomez fell.
Everything portrayed on and contained in this videotape was tedified about by witnesses at
trid. The videotape did not in any way purport to reflect the condition of the accident scene
or the grate flooring when Gomez fdl. Smply dated, it was prgudicid, cumulaive and was

used only for the purpose of showing that someone was negligent and at fault for this accident.

Missouri follows the Federal Rules of Evidence, Rule 407, which provides that:
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When after an event, measures are taken which, if taken
previoudy, would have made the event less likdy to occur,
evidence of the subsequent measures is not admissible to prove

negligence or culpable conduct in connection with the event.

See Stinson v. E.I. DuPont de Nemours and Co., 904 SW.2d 428, 432 (Mo. App. W.D.
1995); Pollard v. Ashby, 793 S\W.2d 394, 401 (Mo. App. E.D. 1990); Hewitt v. Empiregas,
Inc. of Sikeston, 831 S.W.2d 744, 748 (Mo. App. S.D. 1992).

There are two reasons for prohibiting the admisson of subsequent remedid measures
to show negligence. Firs, if precautions taken could be used as evidence of previous improper
conditions, no one after an accident would make improvements. Secondly, subsequent changes
are not rdevant as to what the previous condition was. Stinson, 904 SW.2d at 432. Hence,
in cases invalving dams of negligence, the courts have consstently held that evidence of
subsequent remedial measures is not admissible to prove antecedent negligence.  Wingate v.
Lester E. Cox Medical Center, 853 S.\W.2d 912, 917 (Mo. banc1993); Hewitt v. Empiregas,
831 SW.2d at 747-748.

Gomez petition for damages dleges specific acts of negligence on the part of CDI,
induding, (1) a falure to ingpect the grating, (2) in loosening and not securing the floor grating
during remova of the heat exchanger; (3) making the floor grating unsafe and in a dangerous
condition; and (4) breaching a duty to warn of the didodged grating (L.F. 001-005). The

petition made no mention of res ipsa loquitur nor did it dlege facts which, if true, would
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invoke this doctrine. Nonethdless, the trial submitted CDI’s negligence to the jury based upon
a theory of res ipsa loquitur (Tr. 424, L.F. 023, App. A5). Haintiff’'s Exhibit 46 was clearly
used by Gomez to further his argument that somehow CDI breached its duty to warn and was
a falt as demondrated by the post-accident bright ydlow tape of “CAUTION” surrounding
the accident scene. Likewise, since the bright yellow “CAUTION” tape demonstrated an
improper condition, the undenigble inference to be drawn by the jury from this videotape was
obvioudy that it could and should have been put in place around the area prior to Gomez' fall.
The substantid prgudice generated by the showing of this exhibit to the jury with the repesated
and continud introduction of the bright yelow “CAUTION” tape on the videotape clealy
identified measures taken after the accident which, if taken previoudy, would have made the
evant less likdy to occur. That is exactly what the prohibition of Rule 407 is desgned to
prevent.

The condition of the accident scene at the time of the accident was not in dispute.
Witnesses for both parties described the ADM project and thar respective functions a the dte
as subcontractors. There was ample evidence of the physica condition of the accident scene
without this inflammatory and prgudicia videotape. Accordingly, the only relevancy of this
videotape would be to establish the culpable conduct of CDI.

These facts are very similar to the facts involved in Brooks v. Elders, Inc., 896 SW.2d
744 (Mo. App. ED. 1995). The condition of the accident Ste a the time of the accident
involved in that case was not in dispute. Plantiff did not see a dep while exiting a restaurant

and fdl. The step was subsequently painted with a ydlow dripe and plantiff sought to
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introduce a photograph of the painted step as a depiction of the accident scene. The tria court
properly excluded and prohibited this evidence because the prgudicia effect to defendant
outweighed the probative benefit of admitting the evidence and the Court of Appeds agreed.
It is a wdl known and universaly accepted principle of law that public policy encourages that
improvements be made to improper and dangerous conditions, since use of those
improvements as evidence of negligence or comparable conduct would inhibit or even hat
such progress.

The admisshility of such videotapes depends on whether it is “practicd, ingructive and
cdculated to assst the jury in understanding the case” Nash v. Stanley Magic Door
Company, 863 SW.2d 677, 681 (Mo. App. ED. 1993). There can be no doubt that the
videotepe of the accident scene area in this case with a bright yellow “CAUTION” tape
aurrounding the area where Gomez fdl was eroneoudy admitted into evidence to the
prejudice of CDI defendant. The videotape was not indructive on any issue in the case, it
was not materid or relevant to any issue in controversy, and it was cumulaive in nature.®

Even assuming, arguendo, that the videotape was rdevant to some materid issue, this
evidence should have been excluded because its prgudicia effect outweighed its probeative

vadue. As stated by the court in Conley v. Kaney, 250 SW.2d 350, 353 (Mo. 1952), “the sole

%In fact, witnesses for Gomez were shown Plaintiff’'s Exhibit 48, a ill photo taken
from the video showing the accident scene without the bright yelow “CAUTION” tape. (Tr

58 and 80).
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fact that evidence is logicdly relevant does not require its admisson.” Logicdly reevant
evidence may be excluded if it causes prejudice disproportiond to its usefulness.

In summary, the prgudicid nature of this videotape was evident and the jury’s verdict
reeks of passon and prgudice and the videotgpe obvioudy contributed to that attitude.
Accordingly, the judgment mus fdl and a new tria is required because of the huge
unsupportable verdict attributable to the poison interjected into the case by plantiff's

erroneoudy admitted Exhibit 46.
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V. THE TRIAL COURT ERRED IN DENYING DEFENDANT'SMOTION FOR JUDG
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A.
STANDARD OF REVIEW

To the extent that this defendant challenges the excessiveness of the verdict and the trid
court’'s order of remittitur, the standard of review for this Court requires that it must consider
the evidence and verdict in lignt of the falowing factors: (1) loss of income, present and
future, (2) medicd expenses, (3) plaintiff's age; (4) the nature and extent of the injuries; (5)
economic factors, (6) awards given and approved in comparable cases, and (7) the superior
opportunity for the jury and the trid court to appraise plantiff's injuries and other damages.
Larabee v. Washington, 793 SW.2d 357 (Mo.App. W.D. 1990). The gppellate court will
interfere with an order of remittitur only upon a finding that both the jury’s verdict and tria
court's ruling condituted an arbitrary abuse of discretion. The trid court will be deemed to
have abused its discretion where the remitted judgment is dill so excessive as to shock the
conscience of the Court. Barnett v. LaSociete Anonyme Turbomeca, 963 S.W.2d 639
(Mo.App. W.D. 1997).

B.
ARGUMENT

Pantiff Gomez was a 39 year old unskilled laborer with low average intdligence at the
time of his accident on May 2, 1994 (Plaintiff’s Ex. 61, Dr. Blag). There was no evidence of
his life expectancy, los eanings (past, future or present value thereof), or reasonable and
necessary medica expenses. Dr. John Bopp, a vocational anadyst and psychologist, and other
experts testified that Gomez was totally vocationdly disabled as a result of his accident. Dr.

Bopp tedtified, over objection of defendant, without any qudification as an economic expert,
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that in his opinion Gomez had an earning capacity of $15,586.07 per year (Tr. 226-228). Dr.
Bopp dso tedtified that he never verified his wages at the time of the accident and agreed that
his work for TMS, Inc. a the ADM Plant was not continued employment (Tr. 283). There was
no evidence of lost wages other than this testimony.

With regard to medicd bills, Gomez tedtified that he thought that he had “pretty close
to 40 some thousand dollars in back medicd” (Tr. 315). The only evidence of future medicd
expenses came from Dr. Rondd Ger, a dentis, (Pantiff's Ex. 62) who tedtified that he
thought there was posshbly a need for future surgery which was estimated to be $10,000-
$20,000 and additiona treatment of approximatey $315.00 with $60.00 per year follow-up
care for the rest of hislife (Plaintiff’s Ex. 62).

Gomez tedtified about his current medicad and physica problems, including complaints
of pan in various parts of his body, as a result of his accident (Tr. 306-310). He aso tedtified
that he currently did not take pain medication, either prescription or over the counter (Tr. 316),
and that he was under no ongoing active medica treatment except for follow-up care with his
family physcian every four months (Tr. 316). It should adso be pointed out that because
Gomez and other witnesses injected his financid condition as a reason for not currently
seeking medicd care, CDI was able to present testimony and evidence through Gomez that he
had received a lump sum payment for his injuries from this accident of over $110,000 (Tr.
327-328).

Assuming, arguendo, that there was any admissble evidence of economic loss

presented in this case, which there was not, the jury’s award of $3,760,000 compensable
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damages was over 20 times greater than any amount that could be inferred from the evidence
as economic loss. Even as remitted by the trid judge, the $2,760,000 is over 16 times grester
than any inferred loss*

Since a remittitr under 8 537.068 R.S.Mo. is designed to rectify a verdict that exceeds
far and reasonable compensation for plantiff's injuries and damages based upon the evidence
presented at trid, the issue presented here is whether the trid court’s remittitur cured the
problem that obvioudy plagued the jury’s verdict. The purpose of remittitur is to bring jury
verdicts in line with prevailing awards and to avoid the ddays and expenses of a trid. Bishop
v. Cummines, 870 SW.2d 922 (Mo.App. 1994). Under 8§ 537.068 remittitur is proper only
where, “after reviewing the evidence in support of the jury’s verdict, the Court finds that the
jury’s verdict ... exceeds far and reasonable compensation for plaintiff's injuries and damages

.. Barnett v. La Societe Anonyme Turbomeca, 963 SW.2d 639, 656 (Mo. App. W.D.
1997). The trid court will be deemed to have abused its discretion where the remitted
judgment is sill so excessive as to shock the conscience of the appdlate court. Fust .
Francois 913 SW.2d 38, 49 (Mo. App. ED. 1995). CDI submits that after reviewing the

evidence it is obvious that the remitted judgmet so far transcends the bounds of

“There is nathing in the record to indicate how Judge Wells picked the $2,760,000 as
the remitted damages figure At agument on pos trid motions, though, Judge Wadls
acknowledged that the verdict was excessve and gave some indication to what economic loss

he would be congdering in reducing the verdict (Tr. 510).
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reasonableness that a new trid is required or, a least, an additiond substantid remittitur
should be imposed by this Court.

It is understood that there is no exact formula to determine whether a verdict for
compensatory damages is excessve and that each case mug be consdered on its own merits.
La Societe Anonyme Turbomeca, 963 SW.2d a 657. In evduating the excessveness of a
damage award in a persona injury case, this Court must consider the evidence in the case and
verdict in light of the fdlowing factors. (1) loss of income, present and future, (2) medical
expenses, (3) plantff’'s age; (4) the nature and extent of the injuries (5) economic factors,
(6) awards given and approved in comparable cases, and (7) the superior opportunity for the
jury and the trid court to appraise plantiff's injuries and other damages. Larabee v.
Washington, 793 SW.2d 357 (Mo. App. W.D. 1990).

In light of these genera principles of law, a review of the evidence in this case clearly
reveds that, by any messure, the awards of $3,760,000 remitted to $2,760,000 are
extraordinarily excessve. Gomez proof of economic loss for injuries and damages from this
accident and “possible’ future medica expenses totaled less than $200,000. Gomez offered
no admissible evidence of his reasonable and necessary medical expenses and did not put on
any other economic evidence of damages. GomezZ closing argument did not even suggest any

compensatory damages but, instead, merely argued as to defendant that “They did it, they

should pay for it and They should pay a lot” (Tr. 426-427). There were no requests for any

gpecific dollar amount of damages in ether dlosing argument.
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No one can serioudy contend that either the jury verdict or remitted judgment remotely
gpproximates the evidence in this case. The key Larabee factors in determining the
reasonableness of a damage award are loss of income, medica expenses, plaintiff's age, and
plantff's nature and extent of injuries  Another important Larabee factor in determining the
reasonableness of a damage award is the comparison to awards given and approved in
comparable cases. Fowler v. Park Corporation, 673 SW.2d 749 (Mo.banc 1984). However,
without a comparison of damages evidence available here and because there was no proof of
damages, the digparity between the proof and verdict and remittitr becomes even more
gpparent. Aspointed out in Fowler v. Park Corporation, 673 S.W.2d at 758:

There may be cases in which the award is so far out of line when
compared to the tangible damages shown, that the appellate court
would be impdlled to take corrective action.

This is one of those cases. Congdering these factors, it is clear from what proof was

presented and what proof was omitted at trid that both the verdict and remitted judgment were
grody excessve and were the product of reversible triad court error that demonstrates bias,
passion and prejudice of the jury.

At bottom, the jury’s action here is explanadle only as a product of bias, passon and
prgudice. Right from the beginning, counsd set out to prgudice the jury with a videotape
depiction of the accident scene made after the accident that clearly displayed for amost one-
hdf the time of the tape a bright ydlow “CAUTION” tape around the entire area of the
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accident scene. This videotape of the accident scene was erroneoudy admitted into evidence,
over objection, to the prgudice of CDI. The videotgpe was not indructive on any issue on the
case, it was not materid or relevant to any issue in controversy and it was cumulétive in nature,
The jury verdict obvioudy reeks of passion and pregudice and the videotape clearly contributed
to that attitude.

Likewise, dams of injuries and the inadlity to work without any proof of economic
loss or direction to the jury as to the damed loss and damages in this case by Gomez allowed
the jury to spin the proverbid “whed of fortune’ for him and to reach an outrageous verdict
without any supporting proof or guidance to assst them. Although bias and prgudice are
usudly difficult to identify and trace, there is no such mysery in this case. Clearly, the fires
of passon and prejudice were ignited in this jury that produced a verdict that is s0 inexplicable
in any other terms given the evidence and proof presented.

Moreover, other than Dr. Bopp's speculdive tedimony of potentiad earning capacity
there was no evidence presented as far as Gomez life expectancy, no evidence of the present
vdue of his past or future wage loss, limited tesimony of medicd expenses and possble
future medicd expenses, no proof as to reasonableness or necessty of medicd expenses and
the admisson by Gomez himsdf that he had dready recelved over $110,000 in payments for
his injuries.  Without disputing proof, for the purposes of this apped, of the nature and extent
of plantiff's injuries or his pain and suffering as presented a trid, there gill can be no raiond
bass or judification for compensation of this magnitude  Gomez is not on any pan

medication, he is not teking physca therapy, he has no surgeries planned, he doesn't require
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assstance as far as day-to-day living, he reads, he drives a car, he does errands, he is able to
feed and dothe himsdf, he has fathered a child since this accident, he was awarded legal
custody of the child, and it was recommended that he need only vigt his family doctor every
four months for follow-up care (Tr. 293-327).

The utimate test here is what farly and reasonably compensates Mr. Gomez for the
inuries sustained. Barnett v. La Societe Anonyme Turbomeca, 963 SW.2d a 656.
Recognizing that the trid court had broad discretion in ordering remittitur because the ruling
is based upon the weight of the evidence, it is clear from this record that there was no evidence
to support this verdict or remitted amount. This result leads to no other concluson but that
the jury’'s verdict and trid court’s rulings condituted an arbitrary abuse of discretion requiring
anew trid.

The outrageous verdict in this case, viewed in the light most favorable to Gomez, was
gaingly unwarranted not only as a result of the trid court’'s error and resulting prgudice to
defendant by dlowing Exhibit 46 to be shown to the jury with the bright yelow “CAUTION”
tape but, dso, by the Court's submisson to the jury of a negligence theory that failed to
indruct the jury on the requiste proof dements of his dam and tha was not supported by
evidence dther as to causation or damages. The jury’s cdculaion of damages was obviousy
distorted by the improper introduction of a videotape depiction of the accident scene and no
evidence of wage loss or damages which, in turn, allowed the jury to assume negligence and
speculate on the issues of control, duty and waning that were totaly absent from the evidence

presented at trid and in the verdict directing indruction (L.F. 023). The introduction and
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showing of the videotape, over defendant’s objection, lack of any specific proof or evidence
of economic or non-economic loss, the trid court’'s error in submitting to the jury a case and
indruction without sufficient proof of negligence, causation and damages, and a closing
agument that made no damage request other than that CDI “should pay for it” and “pay a lot,”
ganding done or together obvioudy compounded the sympathy and emotion produced and
ignited the fires of passon and prgudice that resulted in a verdict that is unexplainable in any
other term.

A new trid is obvioudy required here because of this outrageoudy lage and
unsupportable verdict that was attributable to the passion injected by the trid court’s errors in
admitting plaintiff's Exhibit 46, by the submisson of the case for verdict without sufficient
evidence and proper indruction, and the complete and total failure on the part of Gomez to
produce any specific damages for the jury’s consderation. The result is apparent here - a
verdict based upon bias, passon and prgudice - an award so out of line that this Court is
impdled to take corrective action by reversang the judgment of the trid court and remanding
this cause for a new trid. Accordingly, this Court should a the very least, enter an additiona
Subgtantia remittitur to eiminate the excessveness of the judgment and to bring it in line with

other judgments that have been upheld in this sate.
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V. THE TRIAL COURT ERRED IN REFUSING TO GRANT DEFENDANT’S MOTION
FOR DIRECTED VERDICT AT THE CLOSE OF PLAINTIFFS EVIDENCE AND AT THE
CLOSE OF ALL OF THE EVIDENCE BECAUSE THE EVIDENCE DID NOT SUPPORT A
FINDING OF DEFENDANT'S NEGLIGENCE AND PLAINTIFF DID NOT MAKE A
SUBMISSIBLE CASE IN THAT HE FAILED TO PROVE NEGLIGENCE AND CAUSATION
ON THE PART OF THE DEFENDANT.

A.
STANDARD OF REVIEW

The stlandard of review for this Court when determining whether plaintiff failed to
make a submissble case and whether judgment notwithganding the verdict, or, in the
dternative, a new tria should have been granted by the tria court is that substantia evidence
is required for every fact essentid to ligdility. Edison v. Reproductive Health Services, 863
SW.2d 621 (Mo. App. ED. 1993). The questions of whether evidence in a case is subgtantia

and whether the inferences drawn are reasonable are questions of law.  Accordingly, in
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determining whether plantiff has made a submissble case, the Court must view the evidence
in the ligt mogt favorable to plantff, presume plantiff's evidence to be true, and give
plaintff the benefit of dl reasonable and favorable inferences to be drawn from the evidence.
However, this Court cannot supply missng evidence or gve the plantiff the benefit of
unreasonable, speculative, or forced inferences. The evidence and inferences must establish

every demant and not leave any issue to speculation. Stewart v. Goetz, 945 S.W.2d 520 (Mo.

App. E.D. 1997).

B.
ARGUMENT

In any action for negligence the plantiff must establish that (1) the defendant had a duty
to the plantff; (2) defendant faled to perform that duty; and (3) defendant’s breach was the
proximate cause of the plantff's injury. Martin v. City of Washington, 848 S\W.2d 487
(Mo.banc 1993). To make a submissible case of negligence, a plaintiff must prove, inter alia,
that the defendant breached a duty of care and a duty is a requirement to conform to a standard
of conduct for the protection of others agang unreasonable risks. Pierce v. Platte-Clay
Electric Co-op., Inc., 769 SW.2d 769 (Mo.banc 1989). For the reasons that follow, Gomez
did not prove the dements necessary to overcome CDI’'s Motion for Directed Verdict both at
the close of plaintiff’s evidence and at the close of dl of the evidence.

There is no dispute that Gomez' employer, TMS, Inc., and CDI were both subcontractors

on the ADM job dte at the time of Gomez accident. However, Gomez presented no evidence
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a trid to prove that CDI unlatched or unfastened the grating causing it to move as the heat
exchanger was being lifted by its employees prior to Gomez accident (Tr. 344, 348 and 352).
Gomez dso failed to offer any testimony or evidence in his portion of the case by CDI or any
of its employees. Instead, Gomez chose to rely upon the testimony of TMS, Inc. co-workers
Frye and Frog and himsdf. All of whom had no knowledge about CDI or its responsbilities
for the work it was performing on this project and at this jobsite.

Gomez firgd witness, Glenn Frost, a foreman on the jobste for TMS, Inc., described
the accident scene (Tr. 53-56) and tedified that he had no contact with CDI and wasn't even
aware tha it was on the project (Tr. 59). Frost further tedtified that he had no conversations
with CDI or any of its employees about what it was doing on the day of the accident but did
describe his undergtanding of how the accident happened (Tr. 59-65). The next fact witness,
Wayne Frye, another TMS, Inc. fdlow employee of plaintiff, testified about Gomez' job duties
on the dte (Tr. 78-79) and stated that he adso had never had any contact with CDI prior to the
accident (Tr. 82). Frye described the grate flooring (Tr. 85) and testified that he was working
on the scaffold at the time of the accident with his back turned and did not know where Gomez
was or that the flooring had been moved (Tr. 90-92). Gomez, the only other so-called fact
witness as to the accident and accident scene, described his fdl (Tr. 297) dating that it
happened too quick to remember (Tr. 303-304) and that he didn't remember who he was
working for on the day of the accident but was told that it was TMS, Inc. (Tr. 320). This
tetimony condtituted the entirety of the evidence and proof in Gomez' portion of his case as

to CDI’ s aleged negligence.
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In CDI’'s portion of the case, two of its employees, Kevin McDowell and Paul Hamilton,
provided testimony regarding the accident and accident scene.  McDowell testified on cross-
examination that the grating should have been locked down and that “someone should have
checked” (Tr. 344). No evidence was presented with regard to who, if anyone, had this
responsbility for the grate flooring. McDowdl tedtified that as soon as the grate moved
(@out 3 inches) he and Hamilton stopped their work lifting the exchanger (Tr. 348-349), that
McDowdl moved over to cover the hole with his body and that he did the same thing on the
other sde (Tr. 349, 359). McDowel further tedtified that immediately after the grate moved
and they went to cover the hole, Gomez came through the area from behind McDowdl and
Hamilton (Tr. 353, 359), stepped on the grate and did through the hole to the floor below.
Hamilton testified that his fird knowledge tha the grate flooring was unsecured was when it
moved. Hamilton dso dtated that after the grate flooring moved he immediately stopped his
work but there wasn't any time to clear the area before Gomez came through and fell (Tr. 361).
Hamilton did not see Gomez until he stepped through the graing and fdl (Tr. 362-363). The
above-referenced testimony presented in CDI's case, together with the tedimony of
McDowell, Frye and Gomez represented the entire evidence presented in the case in support
of Gomez' dlegations as to specific negligence and causation on the part of CDI.

Under Missouri law, a subcontractor is liadble to workers not employed by him if he is
in control of and is in charge of the work beng performed and a dangerous condition is
atributed to the wrongful and negligent actions of his employees while the work is in progress.

Mino v. Porter Roofing Co., Inc., 785 SW.2d 558 (Mo.App. W.D. 1990). Furthermore, if the
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indrumentdity causing the harm is under the control of the defendant contractor and plantiff
is injured while in a work area common to dl employees, the defendant owes a duty of care to
avoid cauang such injury. Mino v. Porter Roofing, 785 SW.2d at 561. Findly, a contractor
who supplies equipment or devices which are to be used by employees of others on the
congruction site owes the duty to make the device safe for its intended use. Loehring v.
Westlake Const. Co., 94 SW. 747 (Mo. 1906).

Gomez offered absolutdly no evidence in his portion of the case that the area where
CDI's employees were working was under the control of CDI or that CDI had control of the
ingdrumentaity causng Gomez injury. Gomez only fact witnesses to the accident in his
portion of the case tedified that they had no idea who was working in the area or what the
defendant was doing. Gomez could hardly remember anything except fdling. There was
amply no evidence in Gomez case offered as to CDI’'s responghility, if any, for the situation
created by the grate flooring or that CDI had control, right of control or management of the
grate flooring involved. The failure of this proof by Gomez continued in CDI's portion of the
case.

A duty exiss when a genera type of event or harm is foreseesble and foreseeability is
edablished when a defendant is shown to have knowledge, actud or condructive, that there is
some probability of injury suffidently serious that an ordinary person would take precautions
to avoid it. Pierce v. Platte-Clay Electric, 769 SW.2d at 776. The record in this case
provides no evidence of any kind from which a jury could conclude any duty on the part of CDI
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to Gomez. There was no evidence of foreseeability nor proof of any kind that CDI had time
to warn or remedy the gdtuation before Gomez fdl. CDI, therefore, was not chargeable with
negligence on account of its conduct and, in this case, under the evidence presented, it owed
no duty to Gomez because it had no proven respongbility for or control over or management
of the area of the grate flooring where Gomez was injured. Mino v. Porter Roofing, 785
SW.2d at 561.

Accordingly, under the evidence presented at trid, Gomez dealy faled to make a
submissble case.  The undisputed facts that CDI had no responshility, duty, control or
management of the area involved are fatd to Gomez cause against CDI and, therefore, required

the granting of adirected verdict in its favor by thetria court.
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CONCLUSION

For the reasons stated, the judgment of the Circuit Court of Jackson County should

be reversed and the case remanded with directions to enter judgment for defendant or to

conduct anew tria on dl issues.

March 21, 2003
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