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JURISDICTIONAL STATEMENT

This appeal isfrom convictions of murder in the second degree, 8565.021, RSMo
2000, and armed criminal action, 8571.015, RSM o 2000, obtained in the Circuit Court of
Webster County, for which appellant was sentenced to serve two consecutive thirty year
sentences in the Department of Corrections. The Missouri Court of Appeals, Southern

District,affirmed appel lant’ sconvictionsand sentences. Statev.Avery,No.24710,Sipop.

(Mo.App.S.D. April 28, 2003).

Thisappeal doesnotinvolveany of thecategoriesreservedfor theexclusveagppdlate
jurisdiction of the Supreme Court of Missouri. OnJuly 17, 2003, pursuant to Supreme Court
Rules30.27 and 83.04, this case was transferred to this Court. Therefore, thisCourt has
jurisdiction of this appeal pursuant to ArticleV, 810, Missouri Constitution (as amended

1982).



STATEMENT OF FACTS

Appellant, JamieAvery, wascharged by information with one count of murder inthe
first degree, 8565.020, RSM 0 2000, and one count of armed criminal action, 8571.015, RSMo
2000 (L.F. 6). On December 3,2001, the casewent to trial, the Honorable John W. Sims
presiding (Tr.108). Thejury found appellant guilty of one count of murder in the second
degree, 8565.021, RSMo 2000, and one count of armed criminal action, 8571.015, RSMo
2000 (Tr. 1194). Appellant was sentenced to two consecutive terms of thirty years
imprisonment (Tr. 1220).

Appellant doesnot challengethesufficiency of theevidenceinthiscase. Viewedinthe
light most favorable to the verdict, the evidence wasasfollows: During latefall in 2000,
appellant wasinarel ationship with JohnHamilton, and shelived at hishome(Tr. 770, 995).
Soon after shemovedinwithHamilton, appellant began having asexual relationshipwithaman
to whom her friend had introduced her named Bruce Paris (Tr. 686, 995-996).

Oneday whilevisiting Paris' shome, appellant told Paris' sfriendsthat sheloved Paris
andthat shehad planstoleave Hamilton so sheand Pariscould moveto Chicagoto betogether
(Tr.594). She also stated that if she couldn’t have Paris no one could, and that she gave
everyone three chances before using violence (Tr. 593).

Moments after appellant made those statements, Paris arrived home with another
woman andtol d appel lant that they woul d not bemoving to Chicagotogether (Tr. 595, 627).
Appellant becameupset and began screaming at Paristhat hehadliedtoher (Tr. 628). While

Pariswasdriving appellant back to Hamilton’ shouse, appell ant told himthat shewasgoingto
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kill himforwhat hehad doneto her and added that if shecouldn’tdoit, sheknew someonewho
could(Tr.633). Shesaidthat shewould makehim pay for everythingheand any other man had
ever doneto her (Tr. 634).

Thenextday, PariswenttoNorth Carolinawith aformer girlfriendand sayedtherefor
tendays(Tr.596, 637). Paristhenreturnedto Missouri and went aloneto Chicagofor amonth
beforehe again returned to Missouri on December 4,2000 (Tr.598,639). On December 5,
Paristold hisfriend ReginaBuckner that hewanted to see appel lant againand asked hertogive
appellant the message (Tr. 692).

Buckner found appellant at theHickory Housebar that afternoon (Tr. 696, 1014). Upon
hearing that Pariswanted to seeher, appel lant yell ed that she hated him and that hehad gotten
her introublewith her boyfriend Hamilton (Tr. 696-697,1016). She also stated “let him
cometo Hickory County,let himcometomy house, | have gunswaiting on him” (Tr.699-
700). Theowner of thebar heard appellant statethat Hamilton had given her permissionto
“blow Bruce [Paris] away” if he bothered her (Tr. 749). A waitress at the bar also heard
appellant statethat shewasgoingtokill Parisandthat “ | meanit. | will blow hishead of f” (Tr.
759).

After Buckner and appellant played dartsand drank for awhile, they went back to
Hamilton’ shousetodrink somemore(Tr.700). Eventually they decidedtoleavethehouse
tofindParis(Tr.704,1021). Appellant asked Buckner if shecouldtakeagunwiththem (Tr.
704). Because Buckner wasplanning ondriving and did not want weaponsin her car, shesaid

“no” (Tr. 704). They ended up taking appellant’s car (Tr. 706).
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They drovetoalocal storewherePariswassupposedto meet them and waited in the
carforhim(Tr.706). When Buckner wentinsidetogototherestroom, Parisarrived and got
intothepassenger seat nextto appellant (Tr. 706, 1024). Buckner returnedtothecar andthe
threethen* drovearound,” bought alcohol and smoked marijuana(Tr. 708, 1029). Duringthis
time, Buckner observedthat appellant and Pariswereplayful andflirtatiouswith each other (Tr.
711). Eventually they went to appellant’ s house (Tr. 713, 1033).

Atappellant’ shome, Buckner called her friend Becky to say that shewouldbeleaving
appellant and Parisand comingto Becky’ shouseshortly (Tr. 716, 1033). Buckner thenasked
appellanttodriveher toher car whichwasat agasstation (Tr. 1037). Appellant and Buckner
left the house with Paris remaining alone there (Tr. 716, 1037).

Appellant then returned to her house where Parisremained (Tr. 1037). When she
returned, it wasapproximately 7:58 p.m., and Pariswastalking onthephonewith hisbossand
friend Chrislrick (Tr.600,1037). Parisasked Irick to bring achange of clothesand some
foodfor himtowork thenext day becausehewouldbeout all night (Tr. 600). Irick mentioned
toParisthat hisex-girlfriend, MichelleMorelanhad beentryingtoreachhim (Tr. 601). Paris
repliedthat hewould call her andthencall Irick back by 9p.m. (Tr.602). Paris neverdidcall
back (Tr. 602).

At 9:09 p.m. appellant called the Hickory County Sheriff’s Department and in a
hysterical voicesaid“l haveshot anintruder” (Tr.279). Thepolicearrived at thehouseby

9:17 p.m.andfound Parisdead and slumped inasitting position agai nst theopen front door



(Tr.295,298,357). Therewasasignificant amount of bloodinthedoorway and ontheporch
(Tr. 301, 358).

Therewasagunsitting onthecorner of the coffeetablein theliving room and it had
threeliverounds,oneempty chamber and onespent shell casinginside(Tr.309-311). Inthe
kitchentherewereliveroundsonthefloor (Tr.311-312,364). Therewereseveral bottlesof
alcohol intheliving room (Tr. 364).

Upon searching Paris’ sclothing, oneof theofficersfound apictureof appellantinhis
pocket (Tr.265). Onthe back of the photograph appellant had written*“ To Bruce, Loveya
naked. Love always, Jamie”’ (Tr. 370, 1077).

Theofficersfound appellantinthekitchen doorway asshewastalking onthephoneto
John Hamilton (Tr. 311-312). She said to Hamilton “Oh my God | shot him” (Tr. 786).
Appellant asked the officersmany timesif thevictimwasdead, and shetoldthemthat shedid
not know who the intruder was (Tr. 314-318, 341, 361).

Sheriff Ray Tiptontook appellant to thestationand shetold him multipletimesthat she
“killedhim” (Tr.422). After receivingMirandawarnings, appellant gave astatementtothe
police. Shesaidthat shehad beendrinkingat theHickory Housewhen Buckner camein, that
they met Parisand drovearound, and that she suggested that they goto her housesothat Paris
and Buckner could talk (Tr. 434-437).

When asked about the pictureof her that Parishadinhispocket, shetold thesheriff that
Parissaw it on the coffee table so she wroteon it and gaveit to him (Tr. 437). Next she

claimedthat shetook Parisback totheHickory House, took Buckner to her car and thenwent
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homealone(Tr.437-438). Shesaidthat shealwayscarried agunwhen shewasaloneinthe
house, and that shetook it with her when shetook her dog outsidethat night (Tr. 438). While
outside, shestated, sheheard anoiseand saw afigurewalkingtoward her, so she got scared,
raninsideand did not shut thedoor behind her (Tr. 438). Sheclaimedthat shethen pulledthe
gunout, pointeditat thedoor,and asParisentered hetol d her to put thegundown or hewould
beat her (Tr.438). Shethentoldthesheriff that Parisgrabbed thegun, she pulled away, and
as she did so, the trigger was pulled (Tr. 438).

Later, duringaninterview with George K nowlesof theMissouri StateHighway Patrol,
appellant divulgedthat shehad not beentruthful withtheother officers(Tr.542). Thistime
shestated that Parishad beenaninvited guest inher houseand sheasked himto leavebut he
refused (Tr.542). Inresponse, sheexplained, shewent into her bedroom and got ahandgun
(Tr.542). Paristhenleft, but appellant stated that when shelater went outsidetotakethedog
out, shesaw movement and Pariscameback uptothehouse (Tr. 542-543). Shethenclaimed
that shepointedthegun at him, told himtoleave, and whenhetold her to put thegundownand
movedtoward her shebacked away andthegunfired (Tr. 543, DefenseEx. F). Shestated that
she did not mean to shoot him (Defense Ex. F).

Appellant wasthen heldintheWebster County jail and sheshared acell with Jammie
Seitz,and TanyaHoneycutt (Tr.821,911). Whilethere, appellant told Seitzthat when Paris
cameintothehousethesecondtime, hetold her that hehad missed hisride, and that shehadn’ t
meant to shoot him but it just happened while they were wrestling (Tr. 824-826).After

Seitzwent tosleep, appel lant told Honeycutt that sheand her friend had plannedtofind Paris,
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bring himto her house, andkill him (Tr.917). Sheexplainedthat her planwasto claimthat the
victimwasanintruder and that shehad made herself |ook hysterical by rubbing her eyesalot
sothepolicethoughtthey lookedred (Tr.918-919). Shestated that awaitressat the bar had
overheard the plan, but that her attorney would “dig up dirt” on the waitress (Tr. 918).
Appellant laughed asshetoldthestory and saidthat it wasexciting and athrill (Tr. 919-920).

Two of thecounty jailersoverheard aportion of thisdiscussonover thejall monitoring
system(Tr.845). Onetestified that sheheard appel | ant say that she shot Parisinthejugular
veinandthat blood came shooting out of hisneck, andthat hegurgled ontheblood (Tr.850-
851). During thisdiscussion, thejailer explained, she heard appellant laughing (Tr. 851).
Another jailer heard appellant say “ what doyou dowithaguy likethat?Y ou shoot him” and
then she heard laughter (Tr. 859).

Attrial, appellant presented evidencethat oneof her hairswasfoundonthevictim’s
hand, and that there was no gunshot residue found on her hands (Tr. 953, 978). Appellant
testified at trial that on the day of thecrimeshedidnot likeParis, especially becausehehad
been making crank phonecallsto her house, but that shewent with Buckner to meet himin
ordertoprotecther (Tr.1010-1011, 1015-1021). Shestated that appel lant had grabbed her
breastinthecar asthey drovearound, hethen covered her mouth and shebit himwhileshewas
driving (Tr. 1030).

Shefurther alleged that whenthey got to her house, she only gave the photograph of
herself to Parisbecause hepromisedthat if shedid, hewouldleaveher alone(Tr. 1035). She

stated that shel eft Parisalonein her housewhileshereturned Buckner to her car, but that when
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shereturned, herefused toleave (Tr. 1042). After shegot agun, shetestified, Parisleft the
house, but he cameback twenty minuteslater when shetook her dog outside(Tr. 1045-1050).
Appellant claimed that sheran back insidethehouse, | eft thefront door open, and recognized
Paris when he came to the door (Tr. 1050).

Shesaidthat she had nointention of shooting Paris, but that hereached for thegunand
itwent off by accident (Tr. 1054, 1084). She explained that she had not told the officersthe
truth because she didn’t want them to know that she had used agun to get Parisout of her
house, and had no expl anationfor other di screpanci esbetween her statement and her testimony
except that she had made mistakesin her statements (Tr. 1060-1063, 1077-1081).

Followingtheevidenceand cl osing arguments, thejury found gpopd lant guilty of murder
inthesecond degreeandarmed criminal action(Tr.1194). Appellantwassentencedtoserve
two concurrent thirty year sentencedintheDepartment of Corrections(Tr. 1220). Appellant
directly appeal ed her convictionsand sentencesintheMissouri Court of Appeals, Southern

District,andthecourt affirmed. Statev.Avery,No.24710,Sipop.(Mo.App.S.D.April 28,

2003).
The Court of Appeals, Southern District denied appellant’ smotionfor rehearing or
transfer of thecaseon May 14, 2003. This Court granted transfer of the case on July 17,

2003.
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ARGUMENT
l.

THE TRIAL COURT DID NOT ERR IN REFUSING TO INSTRUCT THE JURY
ON THE LESSER INCLUDED OFFENSE OF VOLUNTARY MANSLAUGHTER
BECAUSE THERE WAS NO BASIS FOR CONVICTION OF VOLUNTARY
MANSLAUGHTER IN THAT THERE WAS NO EVIDENCE THAT APPELLANT ACTED
UNDER THE INFLUENCE OF SUDDEN PASSION ARISING OUT OF ADEQUATE
CAUSE.

Appellant wascharged withmurder inthefirst degree, and thejury wasinstructed on
the lesser included offenses of conventional murder in the second degree, involuntary
manslaughter inthefirst degree, andinvoluntary mand aughter inthesecond degree(L .F. 115-
120). Appellant contendsthat thetrial court erredinrefusingtoinstruct thejury onvoluntary
manslaughter (App.Br.29-41). Sheclaimsthat shewasentitledtoaninstructiononvoluntary
mansl aughter becausetherewasabasisto find that sheacted under theinfluenceof sudden
passion arising from adequate cause (App.Br. 29-41).

A. The Standard Of Review

Trial courtsareobligatedtoinstruct onalesser included offenseif thereisabasisfor

thejuryto: 1) acquit defendant of the offense charged; and 2) convict defendant of thel esser

included offense. Statev. Hibler,5S.W.3d 147, 148 (Mo.banc 1999). If indoubt, thetrial

judgeshouldinstruct onthelesserincluded offense. 1d. I ndeterminingwhether aninstruction

on alesser offense should be given, appellate courts view the evidence in the light most
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favorabletothe giving of theinstruction and will consider reasonableinferencesfromthe

evidence that favor that result. State v. Westfall, 75 S.W.3d 278, 280 (Mo.banc. 2002).

B. The Evidence

I nsupport of her claimthat shewasentitled to aninstructiononvoluntary mandaughter,
appellant relieson evidence handpicked fromthreediffering storiesshetold over thecourse
of theinvestigationintothiscrime. However, noneof theevidenceadmitted at trial supported
a voluntary manslaughter instruction. In the light most favorable to the giving of the
instruction, the evidence presented was as follows:

Atthesceneof thecrime, appellant told officers,” | haveshot anintruder. I’ veshotan
intruder,” and sheclaimedthat shedid not know whotheintruder was(Tr. 279). Later, during
aninterview with officersat the Sheriff’ sDepartment, appellant said that shehad lied, that she
knew thevictim, that shewaswiththevictimontheday of thecrime,andthat they had been
drinking and the victim smoked marijuana (Tr. 636). Shetold the officers that later that
evening, shewal kedthedogwhilecarrying her gunbecause, shesaid, shealwayscarriedagun
whileher boyfriendwasaway (Tr.438). She stated that while outside, she heard arustling
noisethat scared her so sheraninsideleavingthedoor open(Tr.438). Appellant claimedthat
thevictim,whohadbeeninvitedintothehomeearlier cametothedoor andtold appel lant to
“put f--kingthegundownor [he would] beat her f—king ass” (Tr.438). Shethensaidinher
statement tothepolicethat “ hethen grabbed thegunand| pulledaway and| pulledthetrigger”
(Tr.438, Defense Ex. F). She repeatedly exclaimed that she had not meant to shoot Paris

(Defense Ex. F).
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Then,duringaninterview withtheMissouri Highway Patrol, appellant stated that she
had not been truthful withtheofficersfromthe Sheriff’ sDepartment (Tr. 542). Thistime, she
saidthat shehad beeninasexual rel ationshipwiththevictimandthat hehad beeninvitedinto
her home, but that hedid not wanttoleave(Tr.542-543). Sheclaimedthat hedidleaveafter
shepulledoutagun andtold himtoget out (Tr.542). After walkingthedog, sheexplained,
sheraninside,andwhenthevictimreturnedtothedoor andtold her to put thegundown, she
recognized him (Tr.543). Sheexplai nedthat shebacked away torunand hide, but asshedid
soshefiredoneshot (Tr.543). Sheexplainedthat shedid not know how thegun had goneoff,
but that she was positive that she had not mean to shoot Paris (Defense Ex. F).

Attrial, appellant testified that thevictim had touched her breast earlier intheday and
that shedid not likehim becausehehad made crank phonecallstoher home(Tr. 1010, 1015,
1016,1030). Shetestifiedthat shehadinvited appellantintoher home, pointedthegunat him
toget himtoleave, and that when he returned sherecognized him and knew hehad noweapons,
but that hereached for thegunanditwent off accidentally (Tr.1030,1042-1044,1051-1052,
1084). Shestated that shehad nointention of pullingthetrigger and that she had purposely
refrained from shooting him when she realized that she knew him (Tr. 1052,1054, 1084).

C. ThereWas No Evidence of Sudden Passion Arising From Adequate Cause
In the present case, therewasno evidencefromwhichthejury could haveconvicted
appellant of voluntary mandg aughter becausetherewasno evidencethat appellant acted under

sudden passion arising from adequate cause.
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Voluntary manslaughter occurs when one causes the death of another under
circumstances that woul d constitutemurder inthesecond degree except that the death was
caused under theinfluenceof sudden passion arising from adequatecause. Statev. Fears, 803
S.W.2d 605,608 (Mo.banc 1991); §565.023.1(1), RSMo0. 2000. Suddenpassionarisngfrom
adequate causeisan objectivestandard that ismeasured by theordinary person’ scapacity for
self control. 1d. at 609.

Astherecord showsin the case at bar, even viewed in the light most favorable to
appellant, there was no basisto convict appellant of voluntary manslaughter. Absolutely
nothing in appellant’ stestimony or in other trial evidence could support aclaimof sudden
passion. “ Sudden passion” meanspassiondirectly caused by and arising out of provocation
by thevictim or another actingwiththevictimwhich passion arisesat thetimeof theoffense
and isnot solely theresult of former provocation. Id.; 8565.002(7), RSMo. 2000. Passion
may be rage, anger, or terror, but it must be so extremethat, for the moment, the action is
being directed by passionrather thanreason. 1d. Sudden passonisnot establishedwherethere
hasbeen adequatetimefor thepassionto cool. 1d. Thedefendant hastheburden of injecting
the issue of influence of sudden passion arising from adequate cause. 8565.023.2, RSMo
2000. “Thismeanstheissueis not submitted to the trier of fact unless supported by the

evidence. 556.05.” State v. Redmond 937 S.W.2d 205, 208 (M o.banc 1996).

Appellant citesharassing phonecallsthat thevictimallegedly madeto appe lant days
prior to thecrime, and drinking, smoking or breast touching that occurred hours before the

shooting asevidencesupporting her claimof sudden passion (App.Br.30-31). Noneof these
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thingsoccurred “ at thetime of the offense” and therefore are not sufficient to show sudden
passion. Redmond, 937 S.W.2d at 208.

Moreover,thevictim’ srefusal toleavethe housetwenty minutesbeforetheshooting
may havemadeappel lant angry at thetime, but shehad plenty of timeto cool down prior tothe
victim’sreturn. Therefore, the only portion of the evidence that isrelevant to aclaim of
sudden passionisappellant’ sthreestoriestothepoliceregarding theactual timeof thecrime.
Inher first statement to the police, appellant stated that shehad shot anintruder and that she
did not know who hewas. Shedid not claimthat shehad any feelingsof rage, anger, or terror,
that directed her actions by passion rather than reason.

Theninher next story sheclaimedthat thevictimallegedly rustled the bushesoutside
her homeandthen entered throughthewideopendoor. Shestated that sherecognized Paris
and did not want to shoot. Thisshowed that shewasnot feeling* sudden passion” to shoot him.
Her repeated contentionthat she never meant to hurt thevictim showed that shedid not feel
asudden passion to shoot. Therefore, no evidence of sudden passion was before the jury.
Becausetherewasno factual disputeat trial whatsoever regarding whether appellant felt

sudden passion, it was proper to not put the issue beforethejury. See State v. Weems, 840

S.\W.2d 222, (Mo.banc 1992) (If thereisafactual dispute the instruction must be given
because factual issues are in the discretion of the jury).

L astly, appellant’ sclaimthat thefact that thevictim’ szipper on hispantswasopenand
that he had one of appellant’s hairs on his hand is evidence to support the voluntary

manslaughter instructionismisleading (App.Br. 32). Thisevidencewasnot ever presentedto
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show that appel | ant had been attacked by thevictim, and appel lant never stated that thevictim
attacked her. Therefore, theevidencecould not haveled thejury tofind evidenceof sudden
passion in this case.

Evenif there had been evidenceof sudden passion, appel lant’ sclaimisstill without
merit becausetherewasno evidence of “ adequate cause’ from which sudden passion could
have arisen. “ Adequate cause” means,

Causethat would reasonably produceadegreeof passion
inaperson of ordinary temperament sufficient to substantially
impair an ordinary person’s capacity for self-control.
8565.002.1,RSM02000. To beadequate, the provocation must be of anaturecal culated to
inflamethepassionsof theordinary, reasonable, temperateperson.Statev. Fears, 803 S.W.2d
605 (Mo.banc1991). Words, no matter how insulting, areinsufficient to establi sh adequate
cause. |d.

Therefore, evenif appel lant had shown that shehad sudden passion, therewasabsol utely
no evidence of adequate cause to ignite sudden passion as the victim’s alleged actionsin
entering thehouseand uttering profanewordswoul d not i nflamethepass onsof theordinary,
reasonabl e, temperate person.

Appellant’ srelianceon Statev. Redmond, 937 S W.2d 205 (M o0.banc1996), Statev.

Fears, 803 S.W.2d 605, (Mo.banc 1991), State v. Fouts, 939 S.W.2d 506 (Mo.App., S.D.

1997), Statev. Patterson, 484 S.\W.2d 278 (M o0.1972),and Statev. Creighton, 52 S.W.2d 555

(Mo0.1932) to show that appel lant had adequate causetoignite sudden passionismisplaced
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here. In each of these cases, the victim either came at the defendant with a weapon or

committed sometypeof physical battery that gaveriseto suddenpassion. Here, thevictimhad
noweapons, and did not ever touch appel lant until he reached for the gun at which timeshe
stated that it accidentally went off.

Appellant’ sreliance on Statev. Battle, 32 S.W.3d 193 (Mo.App., E.D.2000) isalso

mi splaced becauseinthat casethevictim’ sbehavior had been extremeand it escal ated until
thetimeof thecrime. Thevictimhadtriedto hurt thedefendant with hiscar, physically struck
thedefendant’ sgirlfriend, threatened tokill thedefendant and his girlfriend, continuously
glared at thedefendant and hisgirlfriend andfinally appeared to bereaching for aweapon.ld.
at 197. There was no such extreme or cumulative behavior in the case at bar.
Appellantiscorrect that adequate provocation doesnot require physical violence, but
thevictim’ sactionsinthiscasedid not supply adequate causeto igniteany suddenpassion. She
contendsthat shewasnot “ obligedtowait inorder to ascertain whether hewould accomplish
theviolenceactually threatened” (App.Br.36). However, appellant’ scited casesonthisissue
are misleading because they deal only with justification for using self-defense, and have

nothingtodowithhow todetermineif therewassudden passi on arising fromadequatecause.

Inthiscase, appellant presented no evidence to show that sheintentionally shot the
victim because shefeared physical violence. Although appellant did claim afew timesthat she
was" scaredtodeath,” sheexplainedthat shewasso scared becauseshewasafraid of thedark

(Tr.1085). Anunreasonablefear of thedark, although unfortunate, isnot enough to support
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aclaim of adequate cause becauseit isinsufficient to inflamethe passions of theordinary,
reasonabl e, temperate person.

Becausetherewasno evidenceto support claimsof sudden passion or adequatecause,
therewas no evidenceto support giving avoluntary manslaughter instruction in this case.
Therewassimply nofactual disputeonthisissuefor thejury todetermine. Therefore, thetrid

court properly refusedtoinstruct thejury onvoluntary manslaughter. Appellant’ sfirst point

must fail.
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1.

THE TRIAL COURT DID NOT ERR IN REFUSING TO SUBMIT TO THE JURY
APPELLANT’S INSTRUCTIONS ON SELF-DEFENSE OR DEFENSE OF PREMISES
BECAUSE THE EVIDENCE PRESENTED AT TRIAL REGARDING THE SHOOTING
DID NOT SUPPORT THE INSTRUCTIONS (Responds to appelant’s points Il and I11).

I nher second point onappeal , appellant claimsthat thetrial court erredin refusing to
submit appellant’ sproposed sel f-defenseinstructiontothejury (App.Br.42), andinher third
point onappeal, appellant claimsthat thetrial court erred inrefusing tosubmit appellant’ s
proposed defense of premisesinstruction (App.Br.54). Appellant contendsthat thetria court
erredinfindingthat therewasno evidenceto support thegiving of self-defense or defense of
premisesinstructions, that theinstructionswoul d beinconsi stent with appel lant’ stheory of
anaccidental shooting, andthat appellant’ stestimony al onewasnot sufficient to support giving
the instructions (App.Br. 42-43, 54-55).

A. There Was No Evidence Presented to Support A Self-Defense Instruction
Thetrial courtisrequiredtoinstruct onself-defensewheretheevidence, viewedinthe

light most favorabletothedefendant, supportssuch aninstructioninthat thereissubstantial

evidence putting sel f-defensea issue. Statev. Weems, 840 SW.2d 222,226 (M o.banc 1992).

Tosupport aself-defenseinstruction, theevidence must show: 1) that thedefender was
not theaggressor or did not provokethehostileaction; 2) areal or apparent necessity for the
defender tokill in order to save herself from immediate danger of seriousbodily injury or
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death; 3) reasonablecausefor thedefender’ sbelief in such necessity; and 4) an attempt by the
defender todoall withinher power consistent with her personal safety to avoidthedanger and

theneedtotakealife. Statev. Crawford, 904 SW.2d402,405-06 (Mo.App., E.D. 1995);see

Statev.Davidson, 941 S\W.2d 732,735 (Mo.App., S.D.1997); Satev. Williams 815S.W.2d

43, 48 (Mo.App., W.D. 1991); 8563.031, RSMo0 2000. The defendant has the burden of
injecting theissue of self-defenseinto her case. 8563.031.4, RSMo 2000. In determining

whether aself-defenseinstruction should be submitted, evidenceistobeconsideredin the

light most favorable to appellant. State v. Weems, 840 S.\W.2d 222, 226 (Mo.banc 1992).

Theevidence,viewedinthelight most favorableto appel lant showsthat therewasno
evidenceto support aself-defenseinstruction. Accordingto appellant’ strial testimony, thegun
went off accidentally (Tr.1051-1052,1084). A self-defensetheory concedesan intentto
harm madenecessary by danger of death or seriousinjury.Statev. Peal ,463 S.W.2d 840,842
(Mo0.1971). However, appel lant specifically denied any intentional shooting and stated that
she never had any intention to shoot Paris because she knew him and did not seehimasa
random intruder (Tr. 1052).

Noneof theother storiesappel |ant told the police about the shooting entitleappel lant
toaself-defenseinstruction either. Duringher firstinterview withthe Sheriff’ sDepartment,
appellant stated that sheknew thevictim, and that hehad beeninvitedintoher homeearlierin
theday (Tr.438). Sheclaimed that thevictim cametothedoor after shehad walked her dog

whilecarryingagun, and hetold her to“ put f--king thegun down or [ hewoul d] beat her f—king
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ass,” (Tr.438). Shethensaidthat thevictimgrabbedfor thegun, and asshepulled away, she
pulled the trigger (Tr. 438). She did not say that she had shot intentionally.

L ater,inanother interview withaMissouri Highway Peatrol officer, appellant said that
thevictimgrabbedfor thegun, but that shedidn’t know how shehad pulled thetrigger (Defense
Ex.F). Shesaidthat she never meant to shoot, shehad only meant torunand hide (Tr. 438;
Defense Ex. F).

Asthefactsaboveshow, appellant did not present evidence of self-defensebecauseshe
never claimed that the shooting was intentional. Therefore, the trial court ruled asit did
becauseitfeltthat therewasno evidencethat appellant actedin sel f-defensein using deadly
forceagainst Bruce Paris. Rather, appellant’ sown testimony wasthat the shootingwasan
accident. Missouri caselaw doesnot recognizethesituation of accidental self-defense. State
v. Houcks, 954 SW.2d 636 (Mo.App.W.D. 1997).

Appellant arguesthat shedid present evidence to show that appellant shot in self-
defense(App.Br.46). However, beforeappellantisentitled to aninstructionwhereby thejury
found hewasjustifiedin using deadly force, appellantafortiori must haveactual ly useddeadly
force. Butthereisnoevidenceinappellant’ scasethat appellant willfully used deadly force
becauseunder her own descri ption of theevents, shenever intended tofirethegun—whichwas
theonly deadly forceapparent. Thistestimony would support atheory of accidental killing, i.e.,
thegun went off by accident. But it doesnot support atheory of self-defense—thejustified
use of deadly force—because there was noevidenceinappellant’ sstory that sheeven used

deadly force.
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Evenif therehad been evidence of self-defense presented at trial, appellant was not
entitledtotheinstruction. Thisisbecausegenerally thedefensesof accident and self-defense

areinconsistent. Statev. Randolf,496 SW.2d 257 (M o.banc 1973), and when two defense

theoriesareinconsistent,adefendantisentitled toinstructionsonbothonly if they areproved
by proper evidence. Statev. Peal, 463 S.W.2d 840,842 (Mo. 1971). The proper evidence
necessary to justify theinconsistent defense instructions must be offered by the Stateor a

third party witness. State v. Wright, 175 SW.2d 866 (Mo.banc 1943); State v. Peal, 463

S.W.2d840(Mo0.1971); Statev. Randolf,496 SW.2d 257 (Mo.banc 1973);Statev. Houcks,

954 S.W.2d 636 (Mo.App.W.D. 1997). Thedefendant alonecannot providethebasisfor the
inconsistent defenses. Peal, 463 S.\W.2d at 842.

Appellant contendsthat sherai sed theissueof self-defensethrough acombination of
her trial testimony and her out of court statements(App.Br.51). However, asstated above, it
isnot enoughfor appellant to useher self-serving statements aloneto support inconsistent
defenses. Wright, 175 S.W.2d at 871; State v. East, 976 S.W.2d 507, 509 (Mo.App.W.D.
1998). Appellant never admitted that she intentionally shot the victim, and there was no
evidence presented at trial, other than pieces of her own statementsthat would even come
closeto supporting aself defensetheory. “ A defendant’ suncorroborated testimony isnot
sufficient to supportinconsi stent defenses.” East, 976 S.W.2d at 509 (citing Statev. Peal , 463
S\W.2d 840, 842 (Mo. 1971)). Appellant’s uncorroborated, self-serving testimony is
insufficient to support aclaim of self-defense, and consequently, thetrial courtdidnoterrin

refusing to submit the self-defense instruction.
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B. There Was No Evidence Presented To Support A Defense Of PremisesInstruction
Appellant also claimsthat thetrial court erred in not providing thejury with adefense of
premisesinstruction. “In Missouri, defense of premisesis, essentially, accelerated self-

defense.” Statev. L umpkin,850S.W.2d 388,392 (Mo.App.W.D.1993). Therefore, for the

reasonsstated aboveregardingthetrial court not givingaself-defenseinstruction, appellant
was not entitled to an instruction on defense of premises either.

M oreover, even notwithstanding theexplanationsset out above, appellant’ sclaimthat
thetrial court erredinnot giving adefenseof premisesinstructionisunavailing. Thelaw on
defense of premisesis set out in 8563.036, RSMo 2000, and reads, in pertinent part, as
follows:

1. A person in possession or control of premises or a
personwhoislicensed or privilegedto bethereon, may, subject
to the provisions of subsection 2 of this section, use physical
force upon another person when and to the extent that he
reasonably believesit necessary toprevent or terminatewhat he
reasonably believes to be the commission or attempted
commission of the crime of trespass by the other person.

According to State v. Lumpkin, 850 S.W.2d 388, 391 (Mo.App.W.D. 1993):

A defenseof premiseq[] instructionmust begiven by the
trial court only whenthereis evidence of attempted unlawful

entry and evidencethat thelawful occupant reasonably believed
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1) immediate danger of entry existed; 2) the entry was being
attempted in order tokill or inflict seriousbodily harm on the
occupant; and 3) deadly force was required to prevent the entry.

seealso Statev. Dulaney, 989 S.W.2d 648,651 (Mo.App., W.D.1999); Statev. Kiser, 959

S.W.2d 126, 130 (Mo.App., S.D. 1998) (deadly force may only be used in defense of a
dwelling when a trespasser is attempting to enter to inflict serious physical injury).

No evidencewasever presented at trial that thevictimwasattemptingto burglarize
appellant’ shome. Atbest, giventheevidencepresented, thevictim may havebeentrespassing.
However,indefenseof premisesfrom atrespassaperson may not usedeadly forceunlessshe
reasonably believes the other person is attempting to commit arson or burglary upon her

dwelling. Statev. Kiser, 959 S\W.2d 126 (Mo.App., S.D. 1998).

Therefore, the trial court did not err in refusing to submit the defense of premises

instruction to the jury, and appellant’ s second and third points must fail.
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L.

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO
REMOVE JUROR JUSTINA SAVAS FROM THE JURY IN THE MIDDLE OF TRIAL
BECAUSE THE RECORD SHOWS THAT SAVAS WAS AN IMPARTIAL JUROR IN
THAT SHE ASSURED THE COURT THAT NOTHING ABOUT RECOGNIZING A
WITNESS OR REMEMBERING AN INCIDENT INVOLVING AN ACQUAINTANCE OF
APPELLANT WOULD IMPAIR HER ABILITY TO BE FAIR AND IMPARTIAL, AND
THERE WAS NO INTENTIONAL NON-DISCLOSURE OF THE INFORMATION
(Respondsto paint 1V of appellant’s brief).

Inhisfourth point on appeal, appellant claimsthat thetrial court abuseditsdiscretion
inoverruling appellant’ srequest toremove Juror JustinaSavasfromthejury inthemiddl e of
thetrial (App.Br.72). Appellant arguesthat becausethejuror recognized oneof thewitnesses
asapersonwhoworkedinthesamebuildinginwhich sheworked, and because Juror Savas
remembered hearing astory about an acquai ntance of appel lant, that therewasprejudicial non-
disclosure that may have influenced the verdict (App.Br. 66).

A. TheFacts

Duringvoir dire, thevenirepanel wasaskedif they knew state’ switnessCaryl Adams,
and nooneraised ahandindicating that they knew her (Tr.156-157). However, after Adams
testifiedonthefourthday of trial, Juror Savasinformed the court that although she did not
recognizeCaryl Adamsby name, sherealized that shehad seen her beforewhile workingin

the Webster County Courthouse(Tr.868). Savasstated“ | donot know her personally or to
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speak toher” (Tr.868). Whenasked if shewould accept or reject Adams' testimony without
regardtothefact that sheworked in thesamebuilding, Savasresponded that shewould (Tr.
869).
Juror Savas also informed the court of the following:
The second thing is, when the young lady, first name
Jammie, Seitz| believewasher name, whenshewasbroughtinit
wastold that shehad beeninjail in Webster County. And also
yesterday finding out that Ms. Avery had also been jailed in
Webster County, which | didn’t realize that she had been
incarcerated in our jail upstairs,and|’ve never met her, | don’t
knowher, and | don’t know the name other than Jamie, | work
downstairs in the vault to the recorder’s office and in the
recorder’ sofficethey alsoissuemarriagelicensesandtherewas
anoccasionwhereagentleman cameintogetamarriagelicense
tomarry —toapply tobemarriedtoayounglady upstairsthat was
incarcerated. And | was not there, | don’t know if he came in
or | don't know if he called, | do not know the issue. | wasn’t
inthe office. | wasout. But when | came in to the office one of
the workers in the office had told us that this gentleman had
wantedtoapply foramarriagelicense and wasupset that it had

beenrefused by | believeby Nancy Webster. Andyou’ || haveto
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help me, Nancy, because, and I’ m not surewhat hisappearance
was, likel said| didn’t seehim. | don’ t even know that hecamein
physically orif hecalled, but that hewasupset. Andtherehave
beenthreatsmadeand what | understand there havebeenthreats
madeto Nancy. Sothey werejust telling usto be aware being
that weworkedinthecourthousetojust beawarebecausethese
threats had been made.
(Emphasis added) (Tr. 869-870).

Thecourt askedthejuror if shewouldbeableto set aside theinformation, and Savas
replied“lI’mfinewithit” (Tr.870). Thejudgethen askedif shewould be ableto make her
decisions “ based solely on the evidence presented in this courtroom and solely upon the
instructionsof law whichthisCourtwill giveyou” (Tr.871). Again, Juror Savassaidthat she
could, and that she would have no problems (Tr. 871).

After thisdiscussion, defense counsel askedthat Juror Savasberemovedfromthejury
(Tr.872). Hearguedthat hedid not believethat thejuror had doneanything wrong, and that
“asamatter of fact, | think [Juror Savashas] goneout of her way to makesurethat [ appel | ant]
getsafairtrial...” (Tr.872). TheProsecutor stated that hehad noresponseexcept to statethat
thejuror’ sresponsethat shecould befair andimpartial isthesameresponsethat keepsvenire
persons from being struck for cause during voir dire (Tr. 873).

The court ruled:
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| think shehasrehabilitated herself in referencetobeing
struck for cause. Shesaysshecanset all thisasideand makeher
decision as ajuror based solely on the evidence presented in
court andtheinstructionsgivenby thecourt. Defense’ smotion
to removethejuror is denied.
(Tr. 873).
B. Standard Of Review
The trial court is vested with broad discretion in determining qualifications of a
prospective juror because it is in the best position to evaluate the venire member’s

commitmenttofollowthelaw. Statev. Rousan, 961 S.W.2d 831,839 (M o.banc 1997), cert.

denied, 118 S.Ct. 2387 (1998); see also State v. Kreutzer, 928 S.W.2d 854, 866 (M o.banc

1996), cert.denied, 117 S.Ct. 752 (1997). Thecourt’ srulingwill not bedisturbed absent clear

abuseof discretionand areal probability of injury tothecomplaining party.Statev. Feltrop,

803S.W.2d 1,7 (Mo.banc 1991), cert.denied 111 S.Ct.2918(1991). Thecritical question
inreviewing the exercise of discretion iswhether the challenged venire personsindicated
unequivocally their ability toevaluatetheevidencefairly andimpartially.ld.; Ray v. Gream,

860 S.W.2d 325, 331-32 (Mo.banc 1993).
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C. ThereWasNo Abuse Of Discretion

Theconcealment of information by ajuror may meritanew trial wherethebasisfor
disgualification was investigated during voir dire, complaining counsel does not have
knowledgeof thedeception,andthejuror’ sconceal ment of thetruthisintentional. Statev.
Martinelli, 972 SW.2d 424, 432 (Mo.App., E.D. 1998). In this case, however, appellant
concedesthat therewasnointentional conceal ment or non-disclosureof information by Juror
Savas(App.Br.66). Therefore, asappel lant concedes, heisnot automatically entitledtoanew
trial,and“ therelevantinquiry becomeswhether [ Savas' 5] presenceonthejury did or may have
influenced the verdict so asto prejudice Ms. Avery” (App.Br. 66).

Juror Savas' srecognition of witness Adams as a person whom she had seenin the
courthouseisinconsequential asthemerefact of acquaintancewithawitnessoraparty ina
criminal case doesnot disqualify ajuror absent someshowingof prejudiceor bias. Statev.

Walton, 796 S.\W.2d 374,378 (Mo.banc 1990). TheJuror’ sexplanationthat shecouldbefair

and impartial shows that there was no prejudice to appellant.

Likewise, thejuror’ sknowledgeof the marriage license incident isnot sufficient to
warrant granting appellant anew trial becausethe sel f-assessment of aprospectivejuror that
heor shecan set asideany biasisinitself sufficient to support thetrial court’ sdetermination

that the juror is not disqualified. Ray v. Gream, 860 S.W.2d 325, 334 (Mo.banc 1993).

“[R]elianceon such evidenceisthecommon and | ong-accepted practiceof our trial courts.”

Id.
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InStatev. Walton, supra, aprospectivejuror indicated during voir direthat sheknew

oneof thevictimsbecause hehad worked for her husbandinthepast.ld. When asked whether
therelationshipwiththevictimwoul dinfluenceher judgment, thevenirepersonindicated that
it would not. 1d. TheMissouri Supreme Court found that the trial court did not abuse its
discretioninpermitting thechallenged prospectivejuror toserveonthepanel.ld. Thecourt
heldthat thetrial court wasinthebest positionto determinethevenireperson’ scredibility and
tobelieveher answersthat shewould not bebiased. 1d. at 379. Thecourt further determined
that any conclusion of possible bias would require one to engage in an assumption not
supported by the evidence. |d.

Inthepresent case, Juror Savasrepeatedly and unequivocally stated that shewould have
no problem setting aside any outside knowledge that she may havein order to assessthe
evidencepresentedinafairandimpartial manner (Tr.868-871). Thetrial courtinthepresent
case was in the best position to assess the juror’s credibility and to determine if the
informationwould causeher to be biased agai nst appel lant. Therefore, appellant cannot show
that thecourt abuseditsdiscretioninrefusingtodisqualify her. Therefore, appellant’ sclam

should be denied.
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V.

THE TRIAL COURT DID NOT ERR OR ABUSE ITS DISCRETION IN
ADMITTING INTO EVIDENCE STATE'S EXHIBIT P-94, A TRANSCRIPT OF
APPELLANT’'S VIDEOTAPED STATEMENT TO THE POLICE, ALONG WITH
DEFENSE EXHIBIT F, THE VIDEOTAPE, BECAUSE THE TRANSCRIPT WAS
ADMISSIBLE IN THAT IT AIDED THE JURY IN UNDERSTANDING INAUDIBLE
PORTIONS OF THE VIDEOTAPE. FURTHERMORE, APPELLANT IS UNABLE TO
SHOW THAT SHE WAS PREJUDICED IN ANY WAY BY THE JURY BEING
ALLOWED TO HAVE THE TRANSCRIPT WHILE VIEWING THE VIDEOTAPE
(Respondsto point V of appellant’s brief).

Inhisfifth point onappeal , appellant claimsthat thetrial court abuseditsdiscretion by
allowingthe Stateto present atranscript of appellant’ sstatement tothepolicealongwiththe
defendant’ spresentati on of thevideotaperecording of thestatement (App.Br.69). Appellant
further contendsthat shewasprejudiced becausethejury wasallowedtoreadthetranscript at
the same time as they watched the videotape (App.Br. 69).

Duringtrial, appel lant sought to present avideotape of her statement tothepolice(Tr.
545-546). After muchdebateover theadmissibility of thevideotape, thecourt ruledthat the
videotape was admissible for the sake of completeness (Tr. 571). Thereafter, the State
requested that thejury be provided with atranscript of the statement so that the jury could
followitwhilewatchingthevideotape (Tr.578). Defense counsel objectedtothetranscript

because, he stated, it woul d bedi stracting and thejurorswoul d not watch thevideotape (Tr.
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580). Thecourt ruledthat thejury would beallowedtofollow alongwiththetranscriptwhile
watchingthevideotape(Tr.581). Appellant raisedthisissueinhismotionforanewtria (L.F.
140-141).

Atrial courtisvestedwith broad discretioninruling on questionsof admissibility of
evidenceand, absent aclear showing of an abuseof that discretion, theappell ate court should

notinterferewiththetria court'sruling. Statev. Dunn, 817 S\W.2d 241,245 (Mo.banc1991),

cert.denied, 503 U.S.992 (1992). Also, in mattersinvolving the admission of evidence,

appellate courts review for prejudice, not mere error. State v. Isa, 850 S.\W.2d 876, 895
(Mo.banc 1993).
Furthermore, transcriptsof recordingsmay beusedif portionsof thetapeare“inaudible

orthereisaneedtoidentify the speakers.” Statev. Wahby, 775 SW.2d 147,154 (Mo.banc

1989). “ Admissihility of transcriptsof taperecordingsisfor thesound discretion of thetrial
court.” Id. Inorder toconstitutereversibleerror, appellant must show that the admi ssion of

thetranscript prejudiced her case. Statev. Williams, 948 S\W.2d 429,432 (Mo.App., E.D.

1997).

Inthe present case, thetranscript wasnecessary inorder toaid thejury inunderstanding
inaudibleportionsof thevideotape. During thevideotaped statement, appel lant wascrying
hysterically and many of her responsesaredifficulttohear (DefenseEx.F). Infact, shewas
cryingso hard, that theofficer conducting theinterview hadto ask her multipletimesif she

was“OK,” andif sheneeded adrink (Defense Ex. F; State’s Ex. P-94). Thereforeit was
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entirely withinthetrial court’ sdiscretiontoallow thetranscriptintoevidencetoaidthejury
in understanding the videotape. Wahby, 775 SW.2d at 154.

Appellant’ sclaimthat shewaspreg udiced becausethecourt allowedthejurorstohave
acopy of thetranscript whilethey watched they watched thevideotapeisequally unavailing.
Appellant claimsthat thiswasan attempt by the Stateto distract thejury and to minimizethe
effectivenessof thevideotape, because sheall eges, the Statedid not want thejury to seeand
hear appellant crying (App.Br. 75). However, appel lant could not havesuffered any prejudice
because one only needsto listen to the videotape to recognize how difficult it would beto
ignoreappel lant’ shysterical cryingduringthestatement evenwhilereading (DefenseEx. F).
It was because the crying was so overwhel ming that the transcript served toaid thejury in
understanding the statement in the first place. Therefore, appellant isunableto show that
alowingthejury toread anaccuratetranscript whilewatching avideotapeaffected her defense
inany way.

M oreover, nothing prohibited appellant from requesting that thevideotapebeshown
morethat once, or from playingit againduring closing arguments. Appellant’ sfailuretodo
so precludesher fromnow clai ming that shewasprejudi ced and that shewasdeprived of her
right to present adefense. Therefore, appellant’ s fifth point iswithout merit and must be

denied.
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CONCLUSION

For theforegoingreasons, respondent submitsthat appellant’ sconvictionand sentence

should be affirmed.
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