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ARGUMENT
1 THE TRIAL COURT ERRED IN SUBMITTING TO THE JURY INSTRUCTION NO. 24,
WHICH INSTRUCTED THE JURY TO AWARD PLAINTIFFS THE REASONABLE COST
OF REPAIR OF ANY DAMAGE TO PLAINTIFFS PROPERTY, BECAUSE THE
EVIDENCE DID NOT SUPPORT THE SUBMISSION OF THE INSTRUCTION, IN THAT
THERE WAS NO EVIDENCE OF THE FAIR MARKET VALUE OF PLAINTIFFS
PROPERTY BEFORE AND AFTER THE DUMPING OF THE CONCRETE.
Paintiffs argue that the trid court did not err in submitting Instruction No. 24 to the jury, because
the cost of repair was less than the diminution of vaue of their property in this case. (Respondents

Subgtitute Brief, page 120). However, they cite no evidence in the record of support of this assertion.

Paintiffs basic argument in support of the submission of Ingruction No. 24 is that the sde price
was diminished by the remediation costs and the indemnity provision, and therefore the fair market vaue
must have gone down by at least as much as the cogt of repair, and by moreif any valueis ascribed to the
indemnity promise. Therefore, the argument concludes, the cost of repair must have been equd to or less
then the diminution in fair market vaue,

There are two problems with this argument. First, there was no actud evidence a trid regarding
the dollar vaue of the indemnity promise, and the plaintiffs are asking the Court in essence to speculatein
ascribing any economic vaueto it. The reason why there is no evidence regarding its vaue is because the
trid court sustained defendants pre-trid motion in limine to exdlude such evidence on the ground thet it was

inherently speculative. (Tr. 17-48; Supp. L.F. 18). If no vaue is ascribed to it, then the cost of repair



would, at best, be equd to the diminution in market vdue. Significantly, during the indruction conference,
this gppears to be the postion plantiffs counsd advanced. (Tr. 2160). However, “equd” is not the same
as“less’, and the law only permitsthe cost of repair to be used as the measure of damages when it isless

than, indeed, only asmdl percentage of than the reduction in fair market vadue. Sheridan v. Sunset Pools

of &. Louis, Inc., 750 SW.2d 639, 642 (Mo. App. 1988). Thelaw presumesthat the diminution in value

of red property isthe proper measure of damages, and substantia evidence must support a departure from
thisrule. Id. Even if some vadue is to be ascribed to the indemnity provision, there was no competent
evidence & trid regarding what that vdue was. There was smply no religble way to determine whether the
cost of repair, which was known, congtituted only a smdl percentage of the diminution in market vaue,
which was never established.

The second problem with plaintiffs argument isthat it is based upon the assumption that fair market
vaue of property aways goes down by a least as much asthe cost of repairing it. In addition to not being
necessaily true, this argument would subvert the law of damages by encouraging plaintiffsto repair property
even in gtuations where the reduction in fair market value is less, because it would be incumbent on
defendant to prove that the reduction in fair market vaue was actudly less than the cost of repair. The
plaintiff would dways have an incentive to repair the damaged property, regardless of the actud cogt in
terms of economic efficiency. However, the purpose of the repair exception to the diminution of fair market
vaue standard for damages is to encourage repair only when it is substantialy less than the reduction in the
far market vaue of the property.

Pantiffs argue that the evidence of the eventua sde price of plaintiffs property to Lowe's was

prima facie evidence of the fair market vaue of the property at the time of sde, because it was abonafide,



voluntary, and arms length transaction. (Respondents Subdtitute Brief, page 121). Whether or not thisis
the caszisbesde the point. Plaintiffs did not present evidence of the fair market value of the property prior
to the contamination, so there was insufficient evidence of the diminution in fair market value for the trid
court to determine whether the cost of repair was substantiadly less.

Paintiffs further contend that Southern Contractors is precluded from chalenging the submission
of Ingtruction No. 24 on the ground that it provided no evidence of the diminution of the fair market value
of plaintiffs property. (Respondents Subdtitute Brief, page 122). Proving damages was plaintiffs burden,
not defendant's.

Citing McLane v. Wa-Mart Stores, 10 SW.3d 602 (Mo. App. 2000), plaintiffs maintain that

because Southern Contractors did not object to the introduction of plaintiffs evidence of the cost of repair,
the burden shifted to defendant to produce evidence of the diminution of fair market vaue. However,
McLane is diginguishable in that the case dedt with temporary damage to leased premises, pecificdly,
damegeto the leased building's floor tiles and heeting and ar conditioning system, aswell asmissing bdladts,
light tubes, and calling tiles. 1d. a 604. It was“obvious’ to the court that the diminution in market value
would have been negligible, and that the cost of repair was the proper measure of damages. 1d. at 607.

That is certainly not the case in the Situation presented here, where the decrease in fair market vaue and

the cost of cleaning-up environmenta pollution could both be quite substantia. McLane is ingpplicable.

Findly, plantiffs contend that the submisson of Indruction No. 24, in the event that it was
erroneous, could not have been prejudicid error, because even if the indemnity were given no vaue, the

cos of repair would Smply be equa to the diminution in fair market vaue. (Respondents Subgtitute Brief,



page 122, n. 10). However, this argument presumes that the diminution in fair market value is aways at

least equd to the cost of repair, which is not the law and which was not supported by the evidence at trid.

Thetrid court erred in submitting Ingtruction No. 24 to the jury in the abbsence of specific evidence thet the

cog of repar was sgnificantly less than the diminution in fair market value.

. THE TRIAL COURT ERRED IN ENTERING A JUDGMENT AWARDING PUNITIVE
DAMAGES AGAINST DEFENDANT SOUTHERN CONTRACTORS ON
PLAINTIFFS TRESPASSAND NEGLIGENCE CLAIMS, BECAUSE THE EVIDENCE
DID NOT SUPPORT THE AWARD OF PUNITIVE DAMAGESON EITHER CLAIM,
IN THAT THERE WAS A COMPLETE ABSENCE OF EVIDENCE SUPPORTING
THE ELEMENTS OF EVIL MOTIVE OR RECKLESS INDIFFERENCE TO THE
RIGHTS OF OTHERS, COMMISSION OF AN ACT INTENTIONALLY WITHOUT
CAUSE OR EXCUSE, OR OUTRAGEOUS CONDUCT.

With regard to the sufficiency of the evidence in support of an award of punitive damages, plaintiffs
sy veay little in their Subgtitute Brief againgt Southern Contractors specificdly. Indeed, plaintiffs direct their
argument in support of punitive damages amogt exclusvely a Mercantile. However, plaintiffs do attempt
to judtify the imposition of punitive damages againg Southern Contractors in afew placesin their Brief.
Firg and foremogt, plaintiffs justify punitive damages on the ground that there alegedly was evidence that
Gerdd Winter, the principal of Southern Contractors, knew that the stockpiles in question were
contaminated when he began dumping the waste materid behind Faye Creek Avenue. (Respondents
Subdtitute Brief, page 99). Plaintiffs deny that there was any evidence Mr. Winter received “ certification”

from Rick Uber of Cooper Indudtries that the waste stockpiles then remaining on the property were clean.



The record does not support plaintiffs on this point. While it is true that Gerad Winter and Rick Uber,
representing Earth Sciences and Cooper Industries, visualy inspected the waste piles on the Site, Mr.
Winter never tedtified that he was relying on his visua ingpection in determining whether the waste was
cleen. Rather, Winter believed that the walk-through tour of the waste piles on the Site with Rick Uber was
to mark those piles that had tested positive for contamination:

... when Rick Uber came back and they waked the site and we reviewed that map with Don
Duncan, and Don Duncan circled the piles, the cirdes of the materid to make sure that we hasthe
stuff that was conddered to be oneto ten. In my opinion, we were being told by dl of the reports,
and we weren't given dl of the reports, but that everything dse was clean. It was either oneto ten
or clean.

(Tr. 1715). Mr. Winter testified thet “dl testing was done by Earth Sciences. Mr. Uber was representing
Cooper and Earth Sciences, and they were the one that was certifying that the materia was clean that had
been hauled out to thelot.” (Tr. 1737). Mr. Winter went on to testify: “1 have -- to thisday | do not have
acopy of that report, but | wastold by them that the materia was clean, and | knew it had been tested.”

(Tr. 1737). Winter was not relying on his own or anyone else's visud ingpection of the waste piles, but on
testing that he was told had been performed on the piles. He believed that it was clean when he hauled it
off the Site. (Tr. 1736).

This is perfectly condggtent with the undisputed fact that Southern Contractors was not the

hazardous materids tester on the project (Tr. 1708-09), nor wasit qudified to do testing work. (Tr. 1702).

Southern Contractors relied on more quaified persons who were designated to perform the testing. (Tr.

1708-09). Regardless of whether the determination was correct, that was not Southern Contractors



determination to make. The undisputed evidence was that Gerald Winter bdlieved that the materid was
clean, and that he would never have depodited the materid off-gte, much less on his own property, had he
believed otherwise. (Tr. 1663-64, 1724).

Paintiffs cite a June 28, 1996 report from AMI (Trid Exhibit 177) to support their argument that
both Mercantile and Southern Contractors both knew that waste stockpiles were contaminated as of July
1, 1996, when the hauling to Faye Avenue Creek started. (Respondents Substitute Brief, page 99).
However, the report does not establish that Southern Contractors knew thet the waste materia being hauled
off-gte was contaminated, only that there was still contaminated materid stockpiled on the Site.

Although plaintiffs dispute that Mercantile or Souther Contractors ever made a bona fide offer to
remediate the property after the contamination was discovered, once again most of their arguments are
directed at Mercantile. Plaintiffs do not so much dispute that Southern Contractors offered to remove the
concrete from plaintiffs property, but instead argue that the offer was not made in good faith insofar as it
was conditioned on Mercantile's participation. (See Respondents Substitute Brief, pages 86-87, 90).
However, plaintiffs do not explain why this makes any difference to the question of whether Southern
Contractors offer was made in good faith, especidly where plaintiffs then proceed themselves to criticize
Mercantile for not wanting to participate in the remediation process. In addition, Plaintiffs cite no casein
support of this pogition, which isnot the law. Even an ineffective remediation offer is sufficient as a matter
of law to extinguish liahility for punitive damages in an action for trespass and negligence. Shady Vdley

Park & Pool v. Weber, Inc., 913 SW.2d 28, 37 (Mo. App. 1995). Furthermore, plaintiffsignore their

own testimony, which established that Gerald Winter attempted on numerous occasions to get Mercantile

involved in the remediation effort. Plaintiff Robert Kgplan himsdlf tedtified that Sarting in February of 1997,
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Mr. Winter atempted to bring Mercantile into negotiations with plaintiffs for the remediation of ther
property. (Tr. 2046, 2282). In fact, to the extent Winter's efforts to remedy the Situation were delayed,
it isclear from the record that the cause was plaintiff's ingstence that the waste be tested prior to removal.
(Tr. 2279, 2284).

The evidence for an awvard of punitive damages agangt Southern Contractors was whally
inadequate. There was no evidence that it acted with malice or conscious disregard or reckless indifference

to the safety of others. Southern Contractors again emphasizes the gpplicability of Alcorn v. Union Pecific

Railroad Co., 50 SW.3d 226 (Mo. banc 2001), to the facts of the present case. In Alcorn, the Court
reversed an award of punitive damages, despite evidence that the defendant was on notice as to the
hazardous condition of the rallroad crossng where plaintiff was injured, but falled to place additiona
warning devices at the crossng. Specificdly, there was evidence that defendant was aware of a fata
collison a the same crossing only four months prior to plaintiff's accident. In the ingtant case, by contradt,
there is no evidence that Southern Contractors in fact knew that the waste materia he was hauling was
contaminated or that he was depositing it on plaintiffs property. If the evidence was insufficient to support
an award of punitive damagesin Alcorn, thereis even less support for an award of punitive damages againgt

Southern Contractors in the present case. See also Lopez v. Three Rivers Electric Cooperative, Inc., 26

SW.3d 151 (Mo. banc 2000). Certainly there was no “clear and convincing” evidence sustaning an award
of this harsh remedy againgt Souther Contractors, nor can plaintiffs point to such “clear and convincing”
evidencein ther Brief. The decison of the Court of Appedls effectively ignored the “cdlear and convincing”

standard of proof propounded by this Court in Rodriguezv. Suzuki Motor Corp., 936 S.W.2d 104 (Mo.
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banc 1996). Because of the lack of any evidentiary foundation for an award of punitive damages against

Southern Contractors, the Court should reverse the judgment of the trial court.

1.  THE TRIAL COURT ERRED IN AWARDING DEFENDANT SOUTHERN
CONTRACTORSONLY $1,000.00 INATTORNEY’'SFEES, BECAUSE THE AWARD
WASCONTRARY TO THE OVERWHELMING WEIGHT OF EVIDENCE, IN THAT
THERE WASNO DISPUTE THAT DEFENDANT INCURRED $167,539.00 IN LEGAL
FEES, AND THAT THE SERVICESEXPENDED IN THE DEFENSE OF PLAINTIFF'S
ORDINANCE VIOLATION CLAIM WERE INSEPARABLE FROM THE DEFENSE

OF THE OTHER CLAIMSASSERTED BY PLAINTIFFS.

Paintiffs do not dispute that Gerald Winter and Southern Contractors expended a total of
$167,539.00 in atorney's feesin defending againg dl of plaintiffs clams. However, plaintiffs defend the
tria court'saward of only $1,000 in attorney's fees to defendants on the ground that the defendants failed
to sagregete their fees between the common law dams and the ordinance dlam. (Respondents Substitute
Brief, page 125). to 341). Thisargument ignores the rule that there is no need to segregate atorney's fees
between damsto the extent the dams are “identicd and indivisble’ or the same evidence gpplies to each.

See Brockman v. Soltysiak, 49 SW.3d 740 (Mo. App. 2001); Architectural Resources, Inc. v. Rakey,

912 SW.2d 676, 678 (Mo. App. 1995). Paintiffs assert, without explaining, that there were significant
differences between their common law daims and ther ordinance violaion clam. (Respondents Subditute
Brief, page 126). Southern Contractors has dready explained in its principd Subgtitute Brief thet there was

ggnificant overlap, if not identity between these damsin terms of the facts underlying each and the dements
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required to be proved. Plaintiffs assert that the damages were not the same because they asked only for
atorney'sfeesin ther ordinance violaion dam. (Respondents Substitute Brief, page 124). Thisis not the
caxe. Inther Amended Pdtition, plaintiffs dso asked for civil pendties and “such other legd and equitable
relief” asthe court deemed just. (L.F. 84). Moreover, plantiffs could not obtain atorney's fees on the
other clams. On ardated point, plaintiffs do not dispute that when asked to quantify the attorney's fees
they were seeking in plaintiffs Supplementa Answersto Interrogatories, plaintiffs requested $76,990.66
for attorneys fees associated with the remediation of the S. Louis property on behaf of Stone, Leyton &

Gershman dong with atorneys fees of $2,550.00 from the law firm of Barklage, Barklage, Brett, Ohlms

& Matin, atorneys fees of $8,960.26 from the law firm of Ehlmann, Guinness & Flavin, additiond

atorneys fees of $1,912.70 from Pelegrini & Emmerich and findly plaintiff’s attorneys fees regarding

litigation in an amount of $278,699.74 submitted by Stone, Leyton & Gershman as of July 6, 2001. (L.F.

365). There was no specific alocation of the fees between the clams. Faintiffs therefore are essentialy

estopped from criticizing the defendants for failing to dlocate ther billing entries between the common law

cdams and the ordinance vidlations clam when they falled to do s0 in seeking their own atorney'sfees. The
trid court committed a dear abuse of discretion in awarding these defendants only $1,000 in atorney's fees
for prevaling on plantiffs ordinance violation clam.

V. THE TRIAL COURT ERRED IN TAXING ASCOSTSTO PLAINTIFFSNUMEROUS
ITEMS, INCLUDING MULTIMEDIA EXPENSES, PHOTOCOPYING CHARGES,
WITNESS FEES, AND EXPENSES FOR EXPEDITED TRIAL TRANSCRIPTS,
BECAUSE THE TAXING OF THESE EXPENSESAS COSTSWASUNAUTHORIZED

BY LAW, IN THAT THE EXPENSES ARE NOT RECOGNIZED AS COSTSUNDER
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STATUTE OR CONTRACT, AND WERE NOT REASONABLY NECESSARY TO THE

PROSECUTION OF PLAINTIFFS CLAIMS.

In response to Southern Contractors chdlenge of the trid court's award to plaintiffsof “cods’ in
an amount in excess of $30,000, plaintiffs concede that the law only authorizes the taxing of costs when
soecificdly authorized by statute or agreement of the parties. (Respondents Substitute Brief, page 126).

See Architectura Resources, Inc. v. Rekey, 912 SW.2d 676, 679 (Mo. App. 1995). However, plaintiffs

point to no statutory or contractud authority in support of the taxing of any of the specific expenseswhich
the trid courts taxed as costs over Southern Contractors objection that there was no statutory or
contractud authority for taxing many of the items as codts.

Paintiffs argue that the Southern Contractors atorney used Courtroom Technology Consultants
(“*CTC”) during trid with numerous witnesses. (Respondents Brief, pages 126-27). Theimplication isthat
Southern Contractors thereby agreed to share the costs. There was no express or implied agreement
between the parties regarding the sharing of these expenses, nor can plaintiffs point to evidence of any such
agreement. To the extent that Southern Contractors attorney referred to exhibits that had aready been
scanned in by CTC when examining certain witnesses, this was for the convenience of the Court and
opposing counsd. However, plaintiffs retained CTC principdly for their own convenience. There was no
datutory or contractua authority for the trid court to award multimedia technology expensesin this case.
The Court of Appeds correctly reversed thetrid court's award of costs and remanded the issue to the trid
court for reconsderation. The Court should adopt this portion of the Court of Appeds opinion.

Paintiffs contend that the trid court did not err in taxing photocopying and expedited transcript

expenses as cods in light of the length of trid and the number of documents involved. (Respondents

14



Subdtitute Brief, page 127). However, plaintiffs cite no statutory or contractud authority in support of the
taxing of these expenses as cods. In the absence of such authority, the trid court had no discretion to tax
these expenses as costs.
CONCLUSION
For the reasons st forth above, the Court should reverse and remand the trid court's judgment

awarding actua damagesto plantiffs, because there was inqufficient evidence of the difference in fair market
vaue of plantiffs property. Furthermore, the Court should reverse the trid court's judgment awarding the
plantiffs punitive damages from Defendant Southern Contractors, because the evidence at trid was wholly
inadequiate to submit theissue of punitive damagesto thejury. In addition, the Court should modify the trid
court's judgment awarding Defendant Southern Contractors $1,000 in attorney's fees by awarding
defendant the undisputed amount of legd fees incurred in the defense of this action. Findly, the Court
should adopt the decison of the Court of Appedls to the extent that it reversed the award of cogs to the
plaintiffs and remanded for recongderation, or by reducing the amount of the award by striking those items
which are not authorized as costs under statute.

RESPECTFULLY SUBMITTED,

RABBITT, PITZER & SNODGRASS, P.C.

Seth G. Gausndl  #35767

Brian D. Kennedy #46534

ATTORNEY S FOR APPELLANT

100 South 4" Street, Suite 400

St Louis, Missouri 63101
Tel. (314) 421-5545
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