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JURI SDI CTI ONAL STATEMENT

Appel | ant was convicted of possession of a chemcal with
the intent to create a controlled substance in violation of
Section 195.420 RSMb. and was sentenced as a prior and
persi stent offender to a termof twenty (20) years. This case
is not within the class of cases in which exclusive appell ate
jurisdiction is vested in the Supreme Court by Article V,
Section 3 of the Constitution of the State of M ssouri and
accordingly jurisdiction lies in the Court of Appeals. Venue
of this appeal lies in the Southern District of Mssouri as

per 477.070 RSMb.
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STATEMENT OF FACTS

On March 10, 2000, O ficer Janes W ngo, a nenber of the

M ssouri State Hi ghway Patrol, applied for a search warrant

from Associate Circuit Judge Wayne Strothmann. (Legal File p.

16-22) (Vol 1, p. 22, L 9-10; p. 22, L 22-24; p. 29, L 2-5; p.

29, L 11-20). In his affidavit, O ficer Wngo asserted that

he had reason to believe that since January 1999, Appell ant

was involved with the manufacture of nethanphetam ne and the

purchase of those itenms consistent with that nmanufacture.

(Legal File p. 22). The O ficer sought a warrant to search a

resi dence |l ocated at 855 N. Hi ghway 13, Clinton, M ssouri for

"Any and all nethanphetam ne, a Schedule Il controlled

substance. Any and all drug paraphernalia, any and al

chem cal s, glassware, instruction manuals, chem cal fornmnul as,
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cutting agents, chem cal by-products and precursors used in

t he manufacture of nethanphetanm ne, any and all papers and/ or

records associated with the sal e/distribution/ mnufacture of

controll ed substances, any and all weapons and/or firearns

used to protect the sale/distribution/manufacture of

control |l ed substances, any and all equi pnment used to deter the

effectiveness of |aw enforcenment and their attenpts to halt

the sal e/distribution/ manufacture of controll ed subst ances,

any United States currency determ ned to have been used in the

sal e of controlled substances or in close proximty thereof."

(Legal File p.16).

One affidavit was attached to the application. 1In the

pertinent part of his affidavit, Oficer Wngo, swore as

fol |l ows: H.  That the Famly Center Store in
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Harrisonville, Mssouri sells iodine crystals and assists |aw

enforcenent with the identification of individuals purchasing

them The Famly Center Store fornmerly sold iodine crystals

for $2.49 per two ounce jar. Since June, 1995, however, they

have raised the price dramatically to a cost of $39.99 per

four ounce jar, and $79.99 per eight ounce jar. Further, that

on January 16, 1999, a subject identified as Gary L. Baker, a

white mal e, date of birth, Novenmber 1, 1955, giving an address

of 1502 Leawood, Clinton, M ssouri, purchased eight ounces of

iodine crystals fromthe Fam |y Center store for the purchase

price of $79.99. | spoke with enployees of the store who told

me that Baker indicated to themthat he was going to put them

all over his horses" in order to treat them | spoke with

M ssouri State Hi ghway Patrol Sergeant Pat Shay who told nme
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t hat he had been receiving informtion that Baker was invol ved

with the manufacture of methanphetam ne and that he was not

awar e that Baker owned any horses.

That based on ny experience and training, | am aware

t hat ephedrine and pseudoephedrine are main precursors in the

manuf act ure of nmethanphetam ne. That these are frequently

obt ai ned by i ndividuals manufacturing nmet hanphet am ne by

purchasi ng | arge quantities of pills containing ephedrine and

pseudoephedrine fromstores. That on March 4, 1999, | spoke

with West Central Drug Task Force O ficer Any Huber. TFO

Huber told ne that she had received information from an

enpl oyee of the Wal-Mart store in Clinton, M ssouri, about the

purchase of pseudoephedrine pills fromthat store. This
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information specifically indicated that Gary L. Baker had just

purchased si x boxes of pseudoephedrine fromthe Wal-Mart store

on that date. Baker was | ater contacted at his residence, 40B

Swi sher Drive, Clinton, Mssouri, by TFO Huber and M ssour

State H ghway Patrol Sgt. Pat Shay. That Baker admtted to

Sgt. Shay and TFO Huber that he had purchased the

pseudoephedrine pills due to a serious sinus problem Baker

al so admtted that he had left the pills at a friends house,

al t hough he was unable to renmenber the friends name or the

| ocation of the residence. Sgt. Shay and TFO Huber | ater

devel oped information that Baker had left the pills at the

resi dence of Sarah Brewer, |ocated at 814 E. Green, Cinton,

M ssouri. Subsequent to a search warrant issued for the

resi dence on March 4, 1999, | assisted in the seizure of a
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non- oper ati onal met hanphetan ne | aboratory at that residence.

TFO Huber told nme that she later interviewed Brewer at the

Henry County Jail. TFO Huber told nme that Brewer indicated

t hat Baker had left the pills at her residence, and that Baker

was in the process of |earning how to manufacture

met hanphet ani ne

J. That in Decenmber 1999, your affiant |earned from Sgt.

Shay that Gary L. Baker had moved his residence to 855 N

Hi ghway 13, Clinton, M ssouri.

K. TFO Huber further told me that she had received

information froma femal e by the name of Samant ha J. Chappel

in July of 1999. TFO Huber told nme that Chappell had

indicated to her that she was the ex-girlfriend of Gary L.

Baker and that prior to her breakup with Baker, she had
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observed Baker manufacturing net hanphetani ne at his residence

at 40B Swi sher Dr., Clinton, Mssouri. On January 13, 2000,

your affiant assisted in serving a search warrant at

Chappell's residence at Rt. 2, Box 246AE, Clinton, M ssouri.

A nonoperati ng net hanphet ani ne | aboratory was seized fromthe

residence at that time. Chappell indicated to me at that tinme

t hat Baker was still manufacturing nethanphetam ne at his

resi dence on 13 Hi ghway. Chappell devel oped this information

because she had been purchasing chem cals for Baker for the

manuf act ure of met hanphet am ne.

L. That on Friday, March 10, TFO Huber told me that she

spoke with Keith Johnson who is the | oss prevention

coordinator with Wal-Mart in Clinton, M ssouri. TFO Huber

told me that according to M. Johnson, the Wal-Mart store in
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Clinton, M ssouri had taken notice of several unusual

purchases made at the store during the period of |ate January

2000 through the m ddl e of February 2000. That according to

M. Johnson Gary L. Baker would conme to the store between the

hours of 2:00 a.m and 5:00 a.m, and purchase three bottles

of hydrogen peroxide, two cans of acetone and, on occasion

several boxes of pseudoephedrine, every other evening for a

two week period. | know based on ny experience and training

t hat acet one and hydrogen peroxide are both used in the

manuf act ure of met hanphet am ne.

M  That based on ny experience and training, | am aware
t hat red phosphorous is a reagent chenm cal used in the
manuf act ure of nethanphetam ne. That individuals illegally
manuf act uri ng met hanphet am ne frequently obtain the red

phosphorous fromthe stri ke plates of match books. That
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because these strike plates contain a small anount of red
phosphorous, |arge quantities of match books are purchased in
order to obtain a sufficient quantity. TFO Huber also told nme
t hat she had received information from Clinton Police Chief
Rob Hyder on March 7, 2000, concerning Gary L. Baker. TFO
Huber told ne that Chief Hyder had received information from
an individual with the Gol den Valley Country Market Store in
Clinton, Mssouri, that Gary L. Baker was purchasing four
boxes of matches, each continuing 250 books of matches, from
their store. That Baker had made the purchases of four boxes
each of the previous two weekends. That on March 10, 2000,
TFO Huber told ne that she had received a phone call again
from Chi ef Hyder at 10:30 a.m TFO Huber told ne that Chief
Hyder had just received information, froman individual with
ol den Val l ey Country Market Store, that Gary L. Baker had
just purchased four nore boxes of matches and was | eaving the
parking lot in a vehicle at that time. TFO Huber told ne that
she was near the location of the store and left immediately to
t he residence of Baker |located at 855 N. Hi ghway 13, Clinton,

M ssouri. She observed Baker exiting a vehicle in the
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driveway and wal k to the residence.

(Legal File p.19-22).

After the review of the application, Judge Strothmann

i ssued a search warrant for controll ed substances, drug

par aphernal i a, weapons or firearns, any equi pnent used to

deter the effectiveness of | aw enforcenent, cash and materials

used to manufacture controll ed substances, and any rel ated

records. (Legal File p. 14). Pursuant to the warrant, a

m ni mum of twelve | aw enforcenent officers went to Appellant's

resi dence and searched it. (Vol 1, p. 28, L 12-13, p.37, L 7-

10). During the course of this search, the officers found

multiple itens that could be used in the manufacture of

met hanphet am ne. (Vol 1, p. 31, L 22-25; p. 32, L 1-13; p. 34,

L 6-19).

Page 22 of 67 Pages



Prior to trial, Appellant filed a Motion to Suppress

contending, in part, (1) that the warrant was i nproper upon

its face or was illegally issued, including the issuance of a

warrant w thout proper showi ng of probable cause, and (2) that

the warrant was illegally executed by |aw enforcenment

officers. (Legal File, p.b5).

The pretrial suppression hearing was held on October 5,

2000, (Vol. 1, p. 18, L 22). Oficer James Wngo was the sole

witness called by the State. (Vol 1, p. 22, L 9-10). He

testified that, upon receiving the search warrant from Judge

Strothmann, a briefing was held at the Henry County Zone

office and a team of officers was dispatched to the residence

at 855 N. Highway 13, Clinton, Mssouri. (Vol 1, p.36, L 19-

25). The initial entry into the residence was nade by the
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Troop A SSEER Team (Vol 1, p. 35, L 6-13). Officer Wngo
was not present at the initial entry. (Vol 1, p. 37, L 20-25;
p. 38, L 1-4); He was physically |ocated at a church sone

di stance away and di d not observe
and was unaware if anyone knocked
L 6-12; O ficer

p. 39, L 21-25).

bel i eved Appell ant had a viol ent,
and that Appellant's behavi or was

24; p. 79, L 9-11). He testified

was a convicted felon (Vol. 1,
unawar e of Appellant's crim nal

any weapons convictions.

police officers by Appellant

have brandi shed weapons to citizens.

p. 49,

hi story or

but thought that Appell ant

the entry to the residence

before entry. (Vol 1, p. 38,

W ngo testified that he

erratic, paranoid behavior
odd. (Vol 1, p. 77, L 21-
t hat he believed Appell ant

L 11-14) but he was

i f Appel | ant had

He was unaware of any assaults on

may

(Vol 1, p. 77, L 25; p.
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78, L 1-23). O ficer Wngo testified that he had no personal

know edge of what was in the residence (Vol 1, p.50, L 1-6),

but he believed three residents occupied the building. (Vol 1,

p. 75, L 23-24). He testified that, while weapons were found

during the search, (Vol 1, p.48, L 12-16) he had no

information that weapons were at the residence. (Vol 1, p.

77, L 4-8). He was unaware of any threatening circunstances

at the scene. (Vol. 1, p. 79, L 12-22).

Officer Wngo further testified concerning his affidavit

as to informati on that Appellant had purchased i odine crystals

at the Famly Center Store, in Harrisonville, on January 16,

1999. (Vol. 1, p. 51, L 17-25; p. 52, L 12-13). He saw a

vi deot ape of the purchase. (Vol. 1, p. 83, L 10-13). He

testified that Appellant provided an address at 1502 Leawood,
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Clinton, Mssouri (Vol 1, p. 52, L 19-21). |In addition, he

testified that it is not illegal to possess iodine crystals.

(Vol 1, p. 52, 1-3). His affidavit states that M ssouri State

Hi ghway Patrol Officer Pat Shay indicated that he had been

receiving informati on that Appellant was involved with the

manuf act ure of met hanphetam ne. (Legal File, p.19).

Officer Wngo testified that on March 4, 1999, Appell ant

purchased si x boxes of pseudoephedrine fromthe Wal-Mart store

in Clinton, Mssouri. (Vol. 1, p. 53, L 21-25). This

i nformati on was passed on to himthrough West Central Drug

Task Force O ficer Any Huber who had received the information

froma Wal -Mart enployee. (Legal File, p. 19-20). On March

4, 1999, Appellant was residing at 40B Swi sher Drive, Clinton,

M ssouri (Legal File, p. 20; Vol. 1, p.54, L 8-10). The
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affidavit states that Appellant adnmitted the purchase of

pseudoephedrine pills due to sinus problenms. Appellant stated

he left the pills at a friends house, but was unable to

remenber the nanme or address (Legal File, p. 20). The

affidavit further states that officers devel oped information

that Appellant left the pills at the residence of Sarah

Brewer. Subsequent to the execution of a search warrant at

the Brewer residence, Brewer indicated that appellant |left the

pills at her residence and Appellant was in the process of

| earni ng how to manufacture nethanphetam ne. (Legal File, p.

20) .

O ficer Wngo testified that he | earned, in Decenber,

1999, from Oficer Shay that Appellant noved his residence to

855 N. Highway 13, Clinton, Mssouri. (Legal File, p. 20,
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Vol. 1, p. 54, L 17-24). However, Oficer Wngo did not know

personal |y where Appellant resided. (Vol 1, p. 55, L 6-8).

Officer Wngo testified that O ficer Huber received

information in July 1999, from Samant ha Chappell, an ex-

girlfriend of Appellant's, that Chappell had observed

Appel | ant manufacturing met hanphetam ne at his residence at

40B Swi sher Dr., Clinton, Mssouri. (Vol 1, p. 57, L 1-21; p.

58, L 1-4). On January 13, 2000, subsequent to the execution

of a search warrant at the Chappell residence, Chappel

indicated to officer Wngo that Appellant was still

manuf act uri ng nmet hanphetam ne at his residence on 13 Hi ghway

because she had been purchasing chem cals for Appellant for

t he manufacture of nethanphetanmi ne. (Legal File, p. 20; Vol.

1, p.58, L 11-25; p. 59, L 1; p.59, L 7-11).
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O ficer Wngo further testified that on March 10, 2000,

Officer Huber told himthat Keith Johnson, a | oss prevention

coordinator with Wal-Mart, in Clinton, M ssouri, advised

O ficer Huber that the store had noticed several unusual

purchases made during | ate January 2000 through the m ddl e of

February, 2000. (Vol. 1, p. 62, L 8-25). Ofificer Wngo

beli eved that the purchases were nmade every other evening for

a two week period (Vol. 1, p.63, L 6-9). The purchases

i ncl uded hydrogen peroxi de, acetone and pseudoephedri ne.

(Legal File, p. 21). Officer Wngo testified that it was not

illegal to make these purchases. (Vol 1, p. 63, L 16-17).

O ficer Wngo testified that officer Huber infornmed him

that Clinton Police Chief Rob Hyder, on March 7, 2000,

received information froman individual with Golden Vall ey
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Country Market Store in Clinton, Mssouri that Appellant had

purchased four boxes of matches, each containing 250 books of

mat ches, fromthe store. Further, that appellant had nmade

purchases of four boxes each of the previous two weekends.

(Vol 1, p. 64, L 8-25; p. 65, L 1-12). Oficer Wngo did not

know who the individual was that observed the purchase. (Vol.

1, p. 64, L 8-25; p. 65, L 1-12). The affidavit states that

Police Chief Hyder received informtion, on March 10, 2000,

froman individual with Golden Valley Country Market Store,

t hat Appel |l ant had just purchased Four boxes of matches.

Officer Huber left for the residence of Appellant and observed

himexiting a vehicle and enter the residence. (Legal File,

p. 22).

Officer Wngo testified that he did not nake application
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for a search warrant based on the purchase of the iodine

crystals on January 16, 1999; based on the purchase of

pseudoephedrine pills on March 4, 1999; based on information

provi ded by Samant ha Chappell in July, 1999 and January, 2000;

or based on the purchases at Wal - Mart because he believed

probabl e cause was | acking. (Vol. 1, p. 68, L 12-25; p. 69, L

1-23; p. 69, L 24-25; p. 70, L 1-16). But, based upon the

information that Appellant purchased four boxes of matches on

March 10, 2000 and that O ficer Huber saw Appellant at 855 N

Hi ghway 13, he namde application for a search warrant. (Vol.

1, p. 71, L 1-23).

The trial court denied Appellant's Mtion to Suppress

(Vol. 1, p. 95, L 6-14) and namde a finding that Appellant was

a prior and persistent offender. (Vol. 1, p. 97, L 1-25;
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p.98, L 1-13). The trial court allowed a reopening of the

evi dence pertaining to the Motion to Suppress. Appellant and

the State stipulated that Appellant had standing to file his

Motion to Suppress. (Vol. 1, pl 159, L 16-25; p. 160, L 1-

12). In addition, the Court admtted the search warrant into

evidence. (Vol p. 160, L 21-25; p. 161 L 1-9 Legal File p.

14-22). Appellant, again, orally argued that the issuing

judge | acked probable cause to issue a search warrant based

upon stale informati on and hearsay/verification issues. Also,

Appel | ant addressed the inproper execution of the search

warrant due to a no knock, no announce entry. (Vol. 1, p.

162, L 15-25; p. 162, L 1-25; p. 163, L 1-25; p.164, L 1-2).

The trial court denied the notion to suppress (Vol 1, p. 164,

L 3-6) and filed its supplenental findings at the close of the
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case. (Legal File, p. 34).

The trial court discussed with counsel for Appellant and

the State the nechanics of a continuing objection relating to

the Motion to Suppress. (Vol. 1, p. 164, L 9-25; p. 165, L 1-

25; p. 166, L 1-5). At the trial, Appellant nmade his

continui ng objection regardi ng evidence which was obtai ned

t hrough the search warrant. The objection was based upon the

| ack of probable cause to issue the search warrant and that

the search warrant was inproperly executed. The trial court

overrul ed the objection and asked defense counsel if he w shed

it to be a continuing objection. Defense counsel requested a

continuing objection and the State agreed to the use of a

continui ng objection to evidence seized pursuant to the search

warrant. (Vol. 1, p. 175, L 15-25; p. 176, L 1-12). The
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trial court took the continuing objection throughout the case

and entered supplenental findings at the end of the case.

(Legal File p. 34)

During the course of trial, Bruce W Houston, a Corporal

with the M ssouri State Hi ghway Patrol, (Vol. 2, p. 276, L 21-

25) testified that 25 S.E.R teamofficials rushed the

residence and utilized a battering ramor post hole driver to

break in two separate doors. (Vol. 2, p. 308, L 3-25; p. 309;

L 1-2; p. 292, L 10-16; p. 292, L 17-23; p. 293, L 1-13; p.

279, L 13-19). Their m ssion was to gain imrediate entry to

the residence (Vol. 2, p. 292, L 17-23) because they were

worried about possible gunfire comng fromthe residence and

t hat Appel | ant was possi bly dangerous. (Vol 2, p. 281, L 1-3;

p. 296, L 21-23)
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Of ficer Houston testified further that the S.E. R team

coul d not see anybody in the residence and that he yelled

"hi ghway patrol” as he was hitting the door with a battering

ram (Vol. 2, p. 279, L 23-25; p. 280; L 7-9).
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PO NT |

THE TRI AL COURT ERRED I N ADM TTI NG | NTO EVI DENCE

CHEM CALS, EQUI PMENT AND OTHER | TEMS SEI ZED FROM APPELLANT' S

RESI DENCE BECAUSE THI S EVI DENCE WAS | LLEGALLY SEI ZED | N THAT

THE OFFI CERS EXECUTI NG THE SEARCH WARRANT DI D NOT KNOCK AT THE

RESI DENCE AND ANNOUNCE THEI R | DENTI TY AS LAW ENFORCEMENT

OFFI CERS PRI OR TO ENTERI NG THE PREM SES AND NO SHOW NG HAD

BEEN MADE PRI OR TO | SSUANCE OF THE WARRANT AS TO THE EXI STENCE

OF ANY EXI GENT Cl RCUMSTANCES WHI CH WOULD JUSTI FY A NO KNOCK,

NO ANNOUNCE SEARCH. STANDARD OF REVI EW

Section 542.296(4) RSMb. 1994 provides that a Motion to

Suppress nmay be based on the fact that the warrant was

illegally executed. Appellant filed his Mtion to Suppress
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pl acing this issue into consideration (Legal File p. 5-6).

In a hearing to suppress evidence on the grounds that the

evi dence was obtained through an illegal execution of a search

warrant, the state bears the burden of going forward with the

evi dence and the risk of nonpersuasion to show by a

preponderance of the evidence that the Modtion should be

overruled. State v. MIliorn, 794 S.W2d 181 (M. banc 1990);

State v. Ricketts, 981 S.W2d 657 (M. App. WD. 1998).

Revi ew of the trial court's ruling on a Mdtion to

Suppress evidence is limted to a determ nati on of whether

there is sufficient evidence to support the Court's ruling

based on the conplete record before the trial court. State v.

Fl oyd, 18 S.W3d 126 (M. App. S.D.2000). The trial court's

ruling on a notion to suppress is reversed only if it is
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clearly erroneous. State v. Slavin, 944 S. W 2d 314 (Mo. App.

WD. 1997). The facts are viewed in the |light nost favorable

to the trial court's ruling. State v. Wtte, 37 S.W3d 378

(Mo. App. S.D. 2001).

Al t hough the facts are reviewed under a clearly erroneous

standard, the issue of whether the Fourth Anendnment has been

violated is a |legal question reviewed de novo. State v.

Rousan, 961 S.W2d 831 (M. banc 1998).

KNOCK AND ANNOUNCE

Appel | ant contends that the | aw enforcenent officials

failed to properly follow the "knock and announce" procedure

required by Article I, Section 15 of the M ssouri Constitution

of 1945 and the Fourth Anmendnent to the United States

Constitution when executing a search warrant at a dwelling.
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The Fourth Amendnent of the United States Constitution

protects the rights of the people to be secure agai nst

unr easonabl e searches and sei zur es. M ssouri's constitutional

search and sei zure guarantee, Article |, Section 15, is co-

extensive with the Fourth Amendnent. State v. Deck, 944

S.W2d 527 (M. banc 1999).

Woven within the fabric of the Fourth Amendnent mandate

for reasonabl eness is the requirenent that |aw enforcenment

of ficers "knock and announce" before gaining entry pursuant to

t he execution of a search warrant. WIson v. Arkansas, 514

U S 927, 115 S. Ct. 1914, 131 L.Ed.2d 976 (1995).

Specifically, law enforcenent officers are obliged to knock on

t he door and announce their identity and purpose before

attempting forcible entry. Richards v. Wsconsin, 520 U S.
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385, 117 S.Ct. 1416, 137 L.Ed.2d 615 (1997).

A no-knock entry can be justified but only if |aw

enforcement officers have a reasonabl e suspicion that knocking

and announcing their presence, under the particul ar

ci rcunmst ances, would be dangerous or futile, or that it would

inhibit the effective investigation of the crinme by, for

exanpl e, allow ng the destruction of evidence. State v.

Ham I ton, 8 S.W3d 132 (M. App. S.D. 1999).

A fact-specific inquiry is required in determ ning
whet her there are "exigent circunstances" present, at the tine
of the execution of the search warrant, to justify a no-knock
forcible entry. There are no "bright-line" rules to establish
what | aw enforcenent action will be in conpliance with the
knock and announce requirenment. However, a exam nation of
court findings does reveal several factors considered rel evant

to the issue but certainly not exhaustive:
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1. Know edge or belief occupant possessed weapons.

2. Know edge of crimnal history of occupant.

3. Possibility of destruction of evidence.

4. Officers contact with occupant before entry.

5. Sounds fromw thin the prem ses.

6. Know edge of violence or assaultive behavior of
occupant.

See generally, 17 ALR4th 301 (1982); 85 ALR5th 1 (2001);

Ri cketts, supra; Ham |ton, supra.

An anal ysis of these factors which may or may not anount

to "exigent circunstances” must be made in a fact specific

context. Clearly, know edge of the crimnal history of an

occupant for passing bad checks versus arnmed crimnal action

could tilt the scales towards a no knock, no announce

execution of the warrant. Also, the absence of any know edge

of crimnal history would be rel evant.
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A forced entry based upon specul ati on and hunches wil |

not conply with the knock and announce requirenment. The

Suprene Court rejected the notion of a blanket exception to

t he knock and announce requirenent in felony drug cases.

Ri chards, supra. Therefore, argunents that suspected drug

manuf acturers comonly have weapons or that drugs are easily

di sposabl e, absent specific facts in the record, are

insufficient to forego the knock and announce requirenment.

Ri cketts, supra. Moreover, facts which becone known to

officers after a forcible entry cannot excuse the decision to

force entry. U.S. v. Lucht, 18 F.3d 541 (8th Cir. 1994).

A NO- KNOCK ENTRY

A review of the entire record offers no evidence that the

| aw enf orcenment officers knocked on Appellant's door during
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t he execution of this search warrant. In fact, the opposite

was shown through Officer Houston's testinmony that 25 S.E. R T.

officials rushed the residence and battered in two separate

doors. (Vol 2 p. 308, L 3-25; p. 309, L 1-2; p. 292, L 10-16;

p. 292, L 17-23; p. 293, L 1-13; p. 279, L 13-19).

Officer Houston further testified that he was yelling

"hi ghway patrol” as he was hitting the door with a battering

ram (Vol. 2, p. 279, L 23-25; p. 280, L 7-9).

NO EXI GENT CI RCUMSTANCES

Appel | ant contends that the state produced no persuasive

evi dence to conclude that there existed "exigent

circunstances" in order to allow the | aw enforcenent officers

to dispense with the knock requirenment during the execution of

this search warrant.
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The trial court entered it's "Supplenental Finding on
Def endant's Mdtion to Suppress Evidence" on March 13, 2001
(Legal File p. 34). In it's supplenental findings, the court
cites the following factors which justified the no-knock
entry:

1. The Highway Patrol's past dealing w th Defendant,
particularly Sgt. Shay and Trooper Huber,

2. The paranoid state Defendant was known to be in at
the time of obtaining the search warrant, and

3. Cpt. Bruce Houston's information that Defendant was

armed and danger ous.

Appel | ant respectfully suggests that there is a total

| ack of evidence to support any of the trial court's

suppl emental findings. First, Sgt. Stay did not testify in

this case. Second, Trooper Huber offered no testinony as to

t he character of any past dealings with the Appellant. Third,

there was no testinony offered concerning the state of m nd of
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the Appellant at the time the search warrant was obtai ned.

Fourth, Cpt. Houston did not testify that he had information

t hat Appel |l ant was arnmed and danger ous.

The issue of whether "exigent circunstances" existed at

the time the warrant was executed nust be viewed fromthe

perspective of the officers whose safety would be a concern.

Those officers were the SSE.R team To 'bootstrap”

i nformati on of others not involved in the entry onto the

S.E.R teamwould tranple the Fourth Amendment concept of

"reasonabl eness” concerni ng search and sei zures.

The testinony shows that a briefing was held at the Henry

County Zone Office and, afterwards, the team of officers was

di spatched to the Appellant's residence. (Vol. 1, p. 36, L

19-25). There is no testinobny concerning what actually
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occurred at that briefing or what was said.

Of ficer Houston, a menber of the S.E.R team testified

that the team menbers were worried about possible gunfire

comng fromthe residence and that Appellant was possibly

dangerous (Vol. 2 p. 281, L 1-3; p. 296, L 21-23). However,

the record is devoid of any specific facts which would have

suggest those possibilities. Mreover, the only testinony

regardi ng knowl edge of weapons at the residence was offered by

Officer Wngo who testified he had no information that weapons

were at the residence (Vol 1 p. 77, L 4-8). Oficer Wngo was

not present at the initial entry (Vol. 1 p. 37, L 20-25; p.

38, L 1-4). But, he did attend the pre-search briefing (Vol.

1, p. 36, L 19-250).

The possibilities that the S.E.R team m ght encounter
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gunfire or that the Appell ant was dangerous, wi thout any

specific facts, are nerely attenpts to create a "bl anket

exception” in this type of case for the failure to knock and

announce.

Agai n, Appellant argues that the focus on "exigent

ci rcumst ances"” should be limted to the S.E.R team However ,

in order to adequately exam ne any evidence that m ght be

argued in the devel opnent of "exigent circunstances", Oficer

W ngo's testinmony will be addressed.

O ficer Wngo testified that he believed Appellant had a

violent, erratic, paranoid behavior and that Appellant's

behavi or was odd. (Vol 1, p.77, L 21-24; p. 79, L 9-11). He

of fered absolutely no specific exanples of Appellant's

behavi or or how Appellant's behavior justified a no-knock
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entry by the S E.R team Moreover, he did not testify

whet her his beliefs were shared with the S.E. R team

Officer Wngo further testified that he believed

Appel | ant was a convicted felon but was unaware of Appellant's

crimnal history or if Appellant had any weapons convictions.

He testified that he was unaware of any assaults on police

of ficers by Appellant, but that he thought that Appellant nay

have brandi shed weapons to citizens. (Vol. 1 p. 49, L 11-14;

p. 77, L 25, p. 78, L 1-23).

Sinply stated, O ficer Wngo's testinony offers scant
i nformation concerning Appellant. It is long on specul ation

and short on facts.
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PO NT I

THE TRI AL COURT ERRED | N ADM TTI NG | NTO EVI DENCE AT TRI AL

CHEM CALS, EQUI PMENT AND OTHER | TEMS SEI ZED AT 855 NORTH 13

HI GHWAY, CLI NTON, M SSOURI BECAUSE THI S EVI DENCE WAS THE FRU T

OF AN | LLEGAL SEARCH AND SEI ZURE | N THAT NO PROBABLE CAUSE

EXI STED FOR | SSUANCE OF THE SEARCH WARRANT UTI LI ZED TO OBTAI N

THI S EVI DENCE BECAUSE THE AFFI DAVI T/ APPLI CATI ON CONTAI NED

| NFORMATI ON BASED UPON HEARSAY WHI CH WAS UNRELI ABLE,

UNCORROBORATED AND STALE.

STANDARD OF REVI EW

"Appel l ate review of the trial court's ruling on a notion

to suppress is limted to determ ni ng whet her evidence is

sufficient to support the trial court's ruling." State v.

McNaught on, 924 S. W 2d 517 (M. App. WD. 1996). "While the
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meani ng of probable cause is a legal issue, its existence in a

particul ar case is a question of fact.”™ State v. Berry, 801

S.W2d 64 (M. banc 1990). Therefore, "appellate review of

whet her the issuance of a search warrant | acked the requisite

probabl e cause to render the search and seizure illegal so as

to exclude the evidence at trial is not de novo." State v.

Dowel |, 25 S.W3d 594 (M. App. WD. 2000). The appellate

courts are to afford "great deference on review to the initial

judicial determ nation of probable cause made at the tine of

the i ssuance of the warrant, and will reverse only if that

determ nation is clearly erroneous.” State v. Mddl eton, 995

S. W 2d 443, (M. banc 1999).

PROBABLE CAUSE

Appel | ant contends that the issuance of the search
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warrant for his residence was not supported by probable cause,

as required by the Fourth to the United States Constitution

and Article 1, Section 15, M ssouri Constitution of 1945.

These constitutional requirenents are codified in Section

542.276.4 RSMo. This contention was raised by Appellant in

his Modtion to Suppress filed in the trial court. (Legal File,

Pages 5-6). Appellant objected to introduction at trial of

t he evidence which was seized pursuant to the search warrant.

(Vol. 1, p. 164, L 9-25; p. 165, L 1-25; p. 166, L 1-5).

"Probabl e cause for the issuance of a search warrant
is determned by the totality of the facts and
circunstances alleged in the application for the

warrant and its acconpanying affidavit." State v.
Hodges, 705 S. W 2d 585 (Mb. App. S.D. 1986). The

task of the issuing nagistrate is sinply to make a
practical, commopn sense deci sion whether, given al
the circunstances set forth in the affidavit before
him including the 'veracity' and 'basis of

know edge' of persons supplying hearsay infornmation,
there is a fair probability that contraband or
evidence of a crime will be found in a particul ar

pl ace. And the duty of the reviewi ng court is
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sinply to ensure that the magi strate had a
"substantial basis for . . . conclud(ing)' that
probabl e cause exi sted.

IIlinois v. Gates, 462 U. S. 213, 103 S.Ct. 2317, 76 L.Ed.2d

527 (1983).

Specifically, Appellant argues that the supporting

affidavit of Oficer Wngo was deficient because it was (1)

based on hearsay which was uncorroborated, or (2) provided by

an i nformant who was not known to the affiant as being

reliable or (3) based on information that was stale which gave

it little value in show ng that contraband or evidence would

likely be found in the place for which the warrant was sought.

The "veracity" and "basis of know edge" of persons

suppl yi ng hearsay informati on nust be determ ned by the
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issuing magi strate to be credible. State v. Dawson, 985

S.W2d 941 (Mo. App. WD. 1999). If an affiant relies on

hearsay, there nust be a substantial basis for crediting the

hearsay. State v. Hammett, 784 S.W2d 293 (M. App. E. D. 1989).

"The hearsay statenent of an informant can be sufficient if

the affidavit shows that the information was obtained through

personal observation and if the informant's statenments are

corroborated through other sources. State v. Hll, 854 S. W 2d

814 (Mo. App.S.D. 1993). Hearsay information com ng from an

ordinary citizen is nore deserving of a presunption of

reliability than information fromthe "crimnal mlieu".

Dawson, supra. While certainty or even |ikelihood are not

required, it is clear that, when information presented creates

no nore than nmere suspicion, probable cause has not been
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established. State v. Perrone, 872 S.W2d 519 (M. App. S. D.

1994) .

St al eness of information is a significant factor in the

determ nati on of whether probable cause exists for the

i ssuance of a warrant. The issue was framed in Gates, supra,

as to whether there exists a "fair probability” that evidence

of a crime will be found in a particular place. Obviously,

the likelihood that the evidence sought is still at a place to

e searched depends on a nunmber of variables, such as the

nature of the crinme, of the crimnal, of the thing to be

sei zed and the place to be searched.

Courts have grappled with this issue of "stal eness" and

deci ded no "bright-line" rules regarding time can be

est abl i shed. Each case nust be reviewed on its own nerit.
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US. v. Golay, 502 F.2d 182 (8th Cir. 1974); Hodges, supra.

NO PROBABLE CAUSE

Appel  ant contends that the State produced insufficient

evidence to allow the trial court to conclude that probable

cause existed to i ssue the search warrant. The

af fidavit/application for search warrant was prepared and

sworn to by Officer Wngo on March 10, 2000 (Legal File P.16-

22). The pertinent part of the affidavit/application for

search warrant upon which issuance of the warrant was based is

set out as follows:

H. That the Famly Center Store in Harrisonville,

M ssouri sells iodine crystals and assists | aw enforcenent

with the identification of individuals purchasing them The

Fam |y Center Store fornmerly sold iodine crystals for $2.49
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per two ounce jar. Since June, 1995, however, they have

rai sed the price dramatically to a cost of $39.99 per four

ounce jar, and $79.99 per eight ounce jar. Further, that on

January 16, 1999, a subject identified as Gary L. Baker, a

white male, date of birth, Novenmber 1, 1955, giving an address

of 1502 Leawood, Clinton, M ssouri, purchased eight ounces of

iodine crystals fromthe Fam |y Center store for the purchase

price of $79.99. | spoke with enployees of the store who told

me that Baker indicated to themthat he was going to put them

"all over his horses" in order to treat them | spoke with

M ssouri State Hi ghway Patrol Sergeant Pat Shay who told ne

t hat he had been receiving information that Baker was invol ved

with the manufacture of methanphetam ne and that he was not

awar e t hat Baker owned any horses.
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That based on ny experience and training, | am aware

t hat ephedrine and pseudoephedrine are main precursors in the

manuf act ure of nmethanphetam ne. That these are frequently

obt ai ned by i ndividuals manufacturing nmet hanphet am ne by

purchasi ng | arge quantities of pills containing ephedrine and

pseudoephedrine fromstores. That on March 4, 1999, | spoke

with West Central Drug Task Force O ficer Any Huber. TFO

Huber told ne that she had received information from an

enpl oyee of the Wal-Mart store in Clinton, M ssouri, about the

purchase of pseudoephedrine pills fromthat store. This

information specifically indicated that Gary L. Baker had just

purchased si x boxes of pseudoephedrine fromthe Wal-Mart store

on that date. Baker was | ater contacted at his residence, 40B

Swi sher Drive, Clinton, Mssouri, by TFO Huber and M ssour
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State H ghway Patrol Sgt. Pat Shay. That Baker admtted to

Sgt. Shay and TFO Huber that he had purchased the

pseudoephedrine pills due to a serious sinus problem Baker

al so admtted that he had left the pills at a friends house,

al t hough he was unable to renmenber the friend s nanme or the

| ocation of the residence. Sgt. Shay and TFO Huber | ater

devel oped information that Baker had left the pills at the

resi dence of Sarah Brewer, |ocated at 814 E. Green, Cinton,

M ssouri. Subsequent to a search warrant issued for the

resi dence on March 4, 1999, | assisted in the seizure of a

non- oper ati onal met hanphetam ne | aboratory at that residence.

TFO Huber told nme that she later interviewed Brewer at the

Henry County Jail. TFO Huber told me that Brewer indicated

t hat Baker had left the pills at her residence, and that Baker
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was in the process of |earning how to manufacture

met hanphet ani ne

J. That in Decenmber 1999, your affiant |earned from Sgt.

Shay that Gary L. Baker had moved his residence to 855 N

Hi ghway 13, Clinton, M ssouri.

K. TFO Huber further told me that she had received

information froma femal e by the name of Samant ha J. Chappel

in July of 1999. TFO Huber told nme that Chappell had

indicated to her that she was the ex-girlfriend of Gary L.

Baker and that prior to her breakup with Baker, she had

observed Baker manufacturing nethanphetam ne at his residence

at 40B Swi sher Dr., Clinton, Mssouri. On January 13, 2000,

your affiant assisted in serving a search warrant at

Chappell's residence at Rt. 2, Box 246AE, Clinton, M ssouri
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A nonoperati ng net hanphet ani ne | aboratory was seized fromthe

residence at that tinme. Chappell indicated to me at that tinme

t hat Baker was still manufacturing nethanphetam ne at his

resi dence on 13 Hi ghway. Chappell devel oped this information

because she had been purchasing chem cals for Baker for the

manuf act ure of met hanphet am ne.

L. That on Friday, March 10, TFO Huber told me that she

spoke with Keith Johnson who is the | oss prevention

coordinator with Wal-Mart in Clinton, M ssouri. TFO Huber

told me that according to M. Johnson, the Wal-Mart store in

Clinton, M ssouri had taken notice of several unusual

purchases made at the store during the period of |ate January,

2000 through the m ddl e of February, 2000. That according to

M. Johnson, Gary L. Baker would conme to the store between the

Page 60 of 67 Pages



hours of 2:00 a.m and 5:00 a.m, and purchase three bottles

of hydrogen peroxide, two cans of acetone and, on occasion

several boxes of pseudoephedrine, every other evening for a

two week period. | know based on ny experience and training

t hat acet one and hydrogen peroxide are both used in the

manuf act ure of met hanphet am ne.

M  That based on ny experience and training, | am aware
t hat red phosphorous is a reagent chem cal used in the
manuf act ure of nethanphetam ne. That individuals illegally
manuf act uri ng met hanphet am ne frequently obtain the red
phosphorous fromthe stri ke plates of match books. That
because these strike plates contain a small anount of red
phosphorous, | arge quantities of match books are purchased in
order to obtain a sufficient quantity. TFO Huber also told nme
t hat she had received information from Clinton Police Chief
Rob Hyder on March 7, 2000, concerning Gary L. Baker. TFO

Huber told ne that Chief Hyder had received information from
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an individual with the Gol den Valley Country Market Store in
Clinton, Mssouri, that Gary L. Baker was purchasing four
boxes of matches, each continuing 250 books of matches, from
their store. That Baker had made the purchases of four boxes
each of the previous two weekends. That on March 10, 2000,
TFO Huber told ne that she had received a phone call again
from Chi ef Hyder at 10:30 a.m TFO Huber told ne that Chief
Hyder had just received information, froman individual with
ol den Val l ey Country Market Store, that Gary L. Baker had
just purchased four nore boxes of matches and was | eaving the
parking lot in a vehicle at that time. TFO Huber told ne that
she was near the location of the store and left immediately to
go to the residence of Baker |ocated at 855 N. Hi ghway 13,
Clinton, Mssouri. She observed Baker exiting a vehicle in
the driveway and wal king to the residence.

(Legal File p.19-22).

N. In subpart N, there was no effort nade to corroborate

information received from"an individual with Golden Vall ey

County Store" other than O ficer Huber arriving at Appellant's
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resi dence and observing Appellant | eave his vehicle and wal k

to the residence. Interestingly, there is no nmention as to

whet her Officer Huber observed any match boxes.

Appel | ant contends that the affidavit/application for
search warrant did not establish a fair probability that
evidence of a crime would be found at 855 North Hi ghway 13,
Clinton, Mssouri.

Appel | ant contends that a review of each of the foregoing
subparts fails to establish probable cause.

I n subpart H, the information predates the

af fidavit/application by approximtely 14 nonths. The

information is stale and attenuated and creates no nexus

bet ween drug activity and 855 N. Highway 13. The single

purchase of an 8 ounce jar of iodine crystals is not an

illegal act. Furthernmore, the mere fact that O ficer Shay

told the affiant that he had information that Appellant was
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involved with the manufacture of nethanphetani ne offers

nothing as to the source of that information, its reliability

or its basis for know edge.

I n subpart |, the informati on predates the

af fidavit/application by approxi mately one year. The

information is stale and attenuated and creates no nexus

bet ween drug activity and 855 N. Hi ghway 13. The single act

of purchasi ng si x boxes of pseudoephedrine pills is not an

illegal act. Subsequent information regarding the fact that

Appellant left the pills at the residence of Sarah Brewer

provi des no evidence that Appellant was involved in the non-

oper ati onal nethanphetam ne | aboratory | ocated at the Brewer

resi dence. Sarah Brewer did not inplicate Appellant regarding

t he nmet hanphetam ne | aboratory. She only stated that
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Appel l ant was in the process of |earning how to manufacture

met hanphet am ne. Because of her involvenent in crimna

activity at her own residence, Sarah Brewer's allegation could

not be classified on the sane |evel as information provided by

an "ordinary citizen." Therefore, Sarah Brewer's reliability

and basis for know edge shoul d have been further expl ained and

corrobor at ed.

I n subpart J, there is |lacking any source of know edge

attributed to the information provided affiant from O ficer

Shay. Moreover, no attenpts were nade to corroborate the

actual residence of the Appellant.

I n subpart K, the information provided by Samant ha J.

Chappel |l that she had observed Appel |l ant manufacturing

met hanphet am ne at 40B Swi sher Dr. was nmade in July, 1999.
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This informati on was provi ded approximately 8 nonths prior to

the affidavit/application for search warrant and is,

therefore, stale. It is also attenuated and creates no nexus

bet ween drug activity and 855 N. Hi ghway 13. As an ex-

girlfriend of Appellant, Chappell's reliability is at issue.

Subsequently, on January 13, 2000, the affiant assisted in

serving a search warrant at the Chappell residence which

resulted in the discovery of a non-operating nethanphetan ne

| aboratory. At that tinme, Chappell indicated she had

purchased chem cals for Baker for the manufacture of

met hanphet am ne and that Appel |l ant was manufacturing

met hanphet am ne at his residence on 13 Hi ghway. Again, this

i nformati on was provided approximately 2 nonths prior to the

af fidavit/application for search warrant and offers no tine
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frame for any purchase of chem cals by Chappell for Appellant.

Chappell's information can not be viewed in the same |ight as

that provided by an "ordinary citizen" and no further

corroborati on was of fered.

I n subpart L, the information provided by Keith Johnson,
the | oss prevention coordinator with Wal -Mart, is not
clarified as personal know edge of the informant. Rather, it
appears to have cone fromthe Wal-Mart store as a whole. The
affiant did not corroborate this information nor seek to
di scover the actual source of the information and its
reliability. The information suggests that Appellant nmade
purchases of hydrogen peroxide, acetone and, on occasion,
several boxes of pseudoephedrine, every other evening for a
two week period. The time frame for the purchases was between
| ate January, 2000 and the m ddl e of February, 2000. If made,
t he purchases occurred approximately one nonth prior to the
affidavit/application for search warrant. Notw thstanding the

i ssue of stal eness, these purchases effectively ended in
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February, 2000.
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PO NT 11

THE TRI AL COURT ERRED | N ALLOW NG THE STATE TO FILE I'TS SECOND

AMENDED | NFORMATI ON BECAUSE THE SECOND AMENDED | NFORMATI ON

FAI LED TO CHARGE AN OFFENSE I N THAT THE SECOND AMENDED

| NFORMATI ON ALLEGES THAT APPELLANT VI OLATED 195. 420 RSMO. ,

CREATI ON OF A CONTROLLED SUBSTANCE, | N SEVERAL VWAYS BY

POSSESSI ON OF SEVERAL PRECURSOR CHEM CALS, ALL OF WHI CH ARE

CHARGED DI SJUNCTI VELY RATHER THAN CONJUCTI VELY.

On February 14, 2001, immediately prior to conmmencenent
of trial, the court granted the prosecuting attorney's request
to file a Second Anended Information. (Legal File, Page ).
The portion of the Second Anmended Information which is
pertinent to this appeal reads as foll ows:

The Prosecuting Attorney of the County of

Henry, State of M ssouri, charges that the
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Def endant, in violation of Section 195. 420,

RSMb., committed the class C fel ony of

possession of a chemcal with the intent to

create a controlled substances, punishable

upon conviction under Sections 558.011. 1(3)

and 560. 011, RSMb., in that on or about

March 10, 2000, in the County of Henry,

State of M ssouri, the defendant know ngly

possessed net hanol or hydrogen peroxide or

lighter fluid or naphtha or nmuriatic acid

or pseudoephedrine or ephedrine or acetone

or other solvents proven to be precursor

i ngredi ents of nethanphetam ne, with the

intent to convert, process or alter one of
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t hose chenmicals to create nethanphetan ne

a controll ed substance. (Enphasis added)

Creation of a controlled substance as charged under

195. 420 RSMo. is an offense which can be commtted in nmany

ways.

The statute under which Appellant is charged reads:

It is unlawful for any person to possess
chemcals listed in subsection 2 of section
195. 400, or reagents, or solvents, or any
ot her chem cals proven to be precursor

i ngredi ents of met hanphetam ne or
anphet am ne, as established by expert
testimony pursuant to subsection 3 of this
section, with the intent to manufacture,
conpound, convert, produce, process,
prepare, test, or otherw se alter that
chem cal to create a controll ed substance
or a controlled substance anal og in

viol ation of sections 195.005 to 195. 425.

As stated, possession of any one or nore of a long list of

di ff erent

chem cals is prohibited by this section if the

def endant charged possesses any of those chemicals with an

intent to create a controll ed substance.

The second anended information charges Appellant with
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possessi on of one or nmore prohibited chem cals. These several

possi bl e viol ati ons of 195.420 RSMo. are stated disjunctively

in the second anended information, i.e. Appellant is charged

with possession of chemcal A or chemcal B or chemcal C

Possessi on of each chemical listed in the infornation is a

separate and distinct offense under the ternms of the statute.

M ssouri appellate courts have determ ned that an

i nformation which charges conm ssion of an offense in several

ways nust state each of these prohibited acts conjuctively

i.e. Defendant is charged with possession of chem cal A and

chem cal B and chem cal C. Case | aw establi shes that an

information which attenpts to charge conm ssion of a crine in

several ways disjunctively (with the use of "or" to separate

the various possible illegal acts charged) are insufficient as
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a matter of | aw because an information in this form does not

charge any offense.

The M ssouri Suprenme Court considered a crimnal case

very simlar to the one before this court in State v. Barr, 34

S.W2d 477 (Mo. 1930). In that case, Barr, the Defendant, was

charged in a three-count indictment with several offenses

relating to illegal sale and manufacture of alcoholic

beverages. Count | of the indictment, charged Defendant with

feloniously transporting one gallon, nore or |ess, of hootch,

noonshi ne or corn whiskey. Count Il of the indictnent charged

Def endant with selling hootch, moonshine or corn whisky. The

third count of the indictnent charged possession of one gallon

on intoxicating liquor. After trial by jury, Defendant was

found guilty "as charged in the indictnment” and he appeal ed.
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The Suprene Court of M ssouri reversed Defendant's
conviction and remanded the case for a new trial. Judge
VWhite, witing the court's opinion, stated:

VWhere the statute forbids several distinct
acts in the alternative, the indictnment or

i nformation charging the comm ssion of nore
t han one of those things nust charge them
in the conjunctive. [Citations omtted]

| f each of the things nentioned is a
separate and distinct offense, connecting
them by the disjunctive would not charge
the comm ssion of either. The charge nust

be definite and concise as to the
particul ar object.

* * * * * * * * *

In State v. Bilyeu, supra, [295 S.W 104],

we held that the use of the word "or" in an

i nformation charging that the defendant

unl awf ul | y manuf actured hootch, noonshi ne,

or corn whisky was insufficient because in

the disjunctive and charged the defendant

definitely with nothing. Thus counts 1 and
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2 of the indictnent here were defective on

their face. (Citation added)

The M ssouri Court of Appeals, Western District,

consi dered a case which presented the sane issue in State v.

Hook, 433 S.W2d 41 (WD. 1968) at Pages 43 - 45. Defendant

Patricia Hook was charged by information with inducing or

attenpting to i nduce a witness to absent herself or to avoid

subpoena or to withhold evidence or with deterring her or

attempting to deter her from appearing and giving evidence in

a crimnal case. In its opinion, the appellate court noted

that the information charged the defendant, in the

alternative, with each and every act prohibited by the statute

under which the charge was filed. The court ruled that the

information was fatally defective and that it did not charge
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any offense. The court also determ ned that the information

as filed was not sufficient to advise the defendant of the

nature of the charge against her so as to permt her to

prepare her defense. Appellant's conviction was reversed and

the case remanded for a new trial.

Gary Baker, the Appellant in the case, is in the sanme

position as Appellants Barr and Hook. The second anended

i nformation charges Appellant in the disjunctive with a nunber

of prohibited acts and it is thereby fatally defective. The

| anguage of the second anmended information prejudiced

Appellant in preparing his defense to the charges. This is so

because the information states that "defendant know ngly

possessed net hanol or hydrogen peroxide or lighter fluid or

naphtha or nmuriatic acid or pseudoephedri ne or ephedrine or
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acetone and ot her solvents proven to be precursor ingredients

of met hanphetam ne". The information |left Appellant and his

attorney faced with the possibility that they would be

required to defend agai nst allegations that Appellant

possessed sol vents not specifically nanmed in the information.

Appel | ant was required to specul ate as to what evidence of

possessi on of additional chem cals m ght be offered by the

State as the trial progressed. This approach to the

presentation of the defendant's case in a felony matter is not

cal culated to provide Appellant with a full and fair

opportunity to defend the charge brought agai nst him

In order to be legally sufficient, an indictment or

i nformati on nmust enable the defendant to prepare his or her

def ense, to be able to plead former jeopardy in the event of
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an acquittal or conviction, and to permt the trial court to

deci de whether sufficient facts are alleged to support the

conviction. State v. More, 501 S.W2d 197 (M. App. WD. 1973)

and State v. Taylor, 498 S.W2d 614 (M. App. E.D. 1973). In

this case, Appellant is additionally prejudiced by the

di sjunctive | anguage of the second anended information because

the informati on does not allow himto know the exact offense

wi th which he has been charged so as to be able to pl ead

fornmer jeopardy in the event of an acquittal or conviction.

For exanpl e, suppose that a new information were to be filed

by the prosecuting attorney alleging that Appellant, on or

about March 10, 2000, in Henry County, M ssouri possessed

hydrogen peroxide with the intent to convert, process or alter

that chem cal to nethanmphetam ne in violation of 195.420 RSM.
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An exam nation of the second anended infornmation filed in

this case will not allow Appellant to know whet her or not he

was charged and convicted of possessing hydrogen peroxide

under the second anmended i nformati on now before this court.

The problemis conpounded by the fact that the state's

verdict director, Instruction Nunber 6, also alleges

possessi on of several chem cals in the disjunctive.

Mor eover, the form of verdict used by the court for a finding

of guilty, Verdict Form9, states only that Appellant was

found guilty of "possession of a chemical with the intent to

create a controlled substance” w thout nam ng any specific

chem cal as having been possessed by Appellant.

STANDARD OF REVI EW

Gary Lynn Baker has suffered manifest injustice affecting
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hi s doubl e jeopardy rights under the Fifth Anendnment to the
United States Constitution and Article 1, Section 19 of the
M ssouri Constitution of 1945 as well as his rights to be
informed of the nature and cause of the charge agai nst him
under the Sixth Anmendment to the United States Constitution
and Article 1, Section 18(a) of the M ssouri Constitution of
1945. Because the errors conplained in this Point of
Appellant's Brief concern the sufficiency of the information
upon which the case was tried and al so constitute plain error
affecting substantial rights, this court should grant plain
error review under Rule 30.20 even though no objection was
made to the information at trial or in Appellant's Mtion for

New Trial. State v. Fower, 938 S.W2d 894 (M. banc 1997) at

Page 896 and State v. Parkhurst, 845 S.W2d 31 (M. banc 1992)

at Pages 33-35.
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PO NT IV

THE TRI AL COURT ERRED I N SUBM TTI NG THE STATE'S VERDI CT

DI RECTOR (I NSTRUCTI ON NUMBER 6) AND THE FORM OF VERDI CT FOR A

FI NDI NG OF GUILTY (1 NSTRUCTI ON NUMBER 9) BECAUSE THOSE

| NSTRUCTI ONS VI OLATED APPELLANT' S RI GHT TO A UNANI MOUS VERDI CT

OF TWELVE JURORS UPON ONE DEFI NI TE CHARGE OF CRIME IN THAT | T

| S I MPOSSI BLE TO DI SCERN FROM THE | NSTRUCTI ONS AS G VEN WHAT

CHEM CAL OR CHEM CALS APPELLANT WAS FOUND TO HAVE POSSESSED | N

VI OLATI ON OF 195.420 RSMO. AND IT | S THEREFORE POSSI BLE THAT

LESS THAN ALL OF THE JURORS FOUND APPELLANT GUI LTY OF

POSSESSI ON OF THE SAME CHEM CAL BEYOND A REASONABLE DOUBT.

The trial court submtted the follow ng verdict director
to the jury for its use in determ nation of Appellant's guilt
or innocence. This instruction, Instruction Nunber 6 is set

forth herein.
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| NSTRUCTI ON NO. 6

| f you find and believe fromthe evidence beyond a reasonable
doubt :
First, that on or about March 10, 2000, in Henry County,
M ssouri, the defendant possessed nethanol or hydrogen
peroxide or lighter fluid or naphtha or nuriatic acid or
pseudoephedri ne or ephedrine or acetone, and
Second, that the defendant was aware of its presence and
nature, and
Third, that the defendant did so with the intent to

convert, process or alter nmethanol or hydrogen

peroxide or lighter fluid or naphtha or nuriatic

acid or pseudoephedrine or ephedrine or acetone to

create nethanphetam ne, a controlled substance,
then you will find the defendant guilty of possession of a
chemcal with the intent to create a controlled substance.

However, unless you find and believe fromthe evidence
beyond a reasonabl e doubt each and all of these propositions,
you nust find the defendant not guilty of that offense.

As used in this instruction, the term "possessed"” neans
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ei ther actual or constructive possession of a substance. A
person has actual possession if he has the substance on his
person or within easy reach and convenient control. A person
who is not in actual possession has constructive possession if
he has the power and intention at a given tine to exercise
dom ni on or control over the substance either directly or

t hrough anot her person or persons. Possession nmay al so be
sole or joint. |If one person alone has possession of a
substance, possession is sole. |If two or nore persons share
possessi on of a substance, possession is joint.

As used in this instruction the term"controll ed

substance" includes nmethanphet am ne

The trial court further submtted the formof verdict for
a finding of guilty, Instruction Nunber 9, which reads as
fol | ows:
VERDI CT FORM 9
We, the jury, find the defendant Gary Lynn Baker guilty
of possession of a chemical with the intent to create a

control |l ed substance as submtted in Instruction No. 6.
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For eper son

Appel | ant believes that these instructions were erroneous

and shoul d not have been given by the trial court as witten

because the verdict director allows the jury to find that

def endant possessed one or nore listed chemcals with the

intent to create a controlled substance w thout stating which

chem cal defendant is found to have possessed. The form of

verdict submtted allows the jury to return a guilty verdict

wi t hout stating which chem cal fornms the basis for the

verdict. Because no chemcal is required to be specified, it

is inmpossible to deterni ne whether or not all twelve of the

jurors who heard the case and voted for the verdict of guilty

in fact found the Appellant to be guilty of possession of the
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same chem cal . If it cannot be shown fromthe face of the

verdict that all twelve jurors unanimously agreed to the sane

finding of guilt, then Appellant has been deprived of his

right to be found guilty with respect to one definite crinme by

all twelve jurors.

This concept is illustrated by the facts and opinion in

State v. Oswald, 306 S.W2d 559 (Mob. 1957). In the Oswald

opi nion, Appellant had been convicted of the crinme of sodony

and he appealed fromthis conviction. The indictment on which

the case was tried charged, in one count, that defendant had

commtted the detestable and abom nable crinme agai nst nature

by inserting his genital organ into the nouth and rectum of an

el even-year old boy. The State's verdict director allowed the

jury to find defendant guilty if he had inserted his penis
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into the mouth and rectum of the victimor "commtted either

of such aforesaid acts”. The form of verdict returned by the

jury was a general finding that defendant was "guilty of the

crime of sodony as charged in the indictnment”.

On appeal, the Supreme Court of M ssouri reversed
Appel lant's conviction and remanded the case for a new trial.
The court's opinion included the follow ng statenent, at Page
563, Notes 10-12:

The State refers us to no case holding a

general verdict proper upon the trial of an

i ndi ctment or information charging an

appellant with the comm ssion of two

of fenses in one count. * * *  Under the

charge and the verdict sone of the jurors

may have agreed appellant was guilty of an
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of fense commtted with the nmouth of the

pat hic, while others may have reached the

sane result with respect to an offense

commtted with the rectum It cannot be

determ ned that there was a concurrence of

twel ve jurors upon one definite charge of

crime. (Enphasis added)

The M ssouri Court of Appeals, Southern District, issued
a recent opinion which dealt with a simlar fact situation as

that found in the Oswal d decision, State v. Puig, 37 S.W3d

373 (Mo. App. S.D. 2001). Andrew Puig was found guilty of sale
of a controlled substance in violation of 195.211 RSMo. after
atrial by jury. Although the defendant had been charged as a
principal in the crinme, the State submtted the case to the
jury under a theory of acconplice liability. The verdict
director provided, in relevant part,

If you find and believe fromthe evidence beyond a
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reasonabl e doubt :

First, that on or about April 17, 1998, in the
County of Canden, State of M ssouri, Hans Anderson
sold nore than 5 grams of marijuana, a controlled
substance, to S.J. North, and

Second, that the defendant and Hans Anderson knew
t hat the substance Hans Anderson sold was narijuana,

then you are instructed that the offense of selling
nore than 5 grams of marijuana has occurred, and if
you further find and believe fromthe evidence
beyond a reasonabl e doubt:

Third, that with the purpose of pronoting or
furthering the conmm ssion of that selling nore than
5 granms of marijuana, the defendant acted together
with or aided Hans Anderson in conmtting that

of f ense,

then you will find the defendant guilty of selling

nore than 5 granms of marijuana.

In its opinion, the Court of Appeals found that the
di sjunctive subm ssion of alternative nmeans by which a single
crime can be committed is proper only if each alternative
subm ssion is supported by the evidence. After review ng the
record, the court accepted Appellant's contention that there
was no evidence to support the portion of the instruction

relating to acting together with Hans Anderson. Therefore,

Page 88 of 67 Pages



the court concluded that the trial court had commtted
reversible error in submtting the verdict director setting
forth alternate means of commtting the sane offense. Judge
Mont gonery, in reversing and remandi ng the case for a new
trial, wote

We find prejudice to Defendant in this case

because of the disjunctive subm ssion in Instruction

No. 5. Sone of the jurors nmay have believed that

Def endant "ai ded"” Anderson by delivering the scale

to him Oher jurors may have believed that

Def endant "acted together with" Anderson based on

the same act. As previously denonstrated, the State

presented no evidence that Defendant "acted together

wi th" Anderson. 37 S.W3d at Page 378, Note 11.

In the case now before the court, even if Appellant were
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to concede that evidence had been produced by the State which

was sufficient to prove possession of all of the chem cals

listed in the second anended information and in the State's

verdict director, Appellant would be still be prejudiced as

was Appel | ant Pui g because there would be no way to determ ne

fromthe record what chem cal each juror actually believed

Appel I ant had possessed. Because a unanimous verdict as to

one finding of crimnal responsibility is not shown, Appell ant

has suffered substantial prejudice.

STANDARD OF REVI EW

Gary Lynn Baker has suffered manifest injustice affecting

his right to a unaninmous jury verdict. Because the errors

conplained of in this Point of Appellant's Brief concern the

verdict returned and the judgenment of court and al so
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constitute plain error affecting substantial rights, this

court should grant plain error review under Rule 30.20 and

Rul e 29.12(b) even though no objection was nmade to the jury

instructions at trial or in Appellant's Mtion for New Tri al

State v. Fowl er, 938 S.W2d 894 (M. banc 1997) at Page 896

and State v. Parkhurst, 845 S.W2d 31 (M. banc 1992) at Pages

33-35.
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PO NT V

THE TRI AL COURT ERRED I N SUBM TTI NG THE STATE'S VERDI CT

DI RECTOR (I NSTRUCTI ON NUMBER 6) AND THE FORM OF VERDI CT FOR A

FI NDI NG OF GUILTY (1 NSTRUCTI ON NUMBER 9) BECAUSE THOSE

| NSTRUCTI ONS VI OLATED APPELLANT' S DOUBLE JEOPARDY RI GHTS UNDER

THE FI FTH AMENDMVENT TO THE UNI TED STATES CONSTI TUTI ON AND

ARTI CLE 1, SECTION 19 OF THE M SSOURI CONSTI TUTI ON OF 1945 IN

THAT I T IS | MPOSSI BLE TO DI SCERN FROM THE VERDI CT DI RECTOR AND

THE FORM OF VERDI CT EXACTLY WHAT CHEM CAL APPELLANT WAS

CONVI CTED OF POSSESSI NG W TH THE RESULT THAT APPELLANT CANNOT

PLEAD FORMER JEOPARDY BY ACQUI TTAL OR BY CONVI CTION AS TO

POSSESSI ON OF ANY OF THE CHEM CALS LI STED I N THE STATE' S

VERDI CT DI RECTOR.

Appel | ant argues at Point |V above that Appellant's
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doubl e jeopardy rights guaranteed by the Fifth Amendnent to

the United States Constitution and Article 1, Section 19 of

the M ssouri Constitution of 1945 have been viol ated by the

i nproper use in the State's second anended i nformation of a

di sjunctive listing of various chem cals which Appell ant

al l egedly possessed for the creation of nethanphetanine in

violation of 195.420 RSMb. As stated above, the | anguage of

t he verdict director conpounds this error because the verdict

director erroneously uses the same disjunctive |isting of

chem cals found in the second anended i nformati on under which

the case was tried. The formof verdict for finding of guilty

does nothing to clarify the issue because the verdict form

states that Defendant is found guilty of possession of "a

chem cal ".
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Appel l ant has to right to protection from successive

prosecution for the sane offense after either acquittal or

conviction and protection fromnultiple punishnents for the

same offense. State v. Flenoy, 968 S.W2d 141 (Mb. 1998). In

order the be assured of these protections, Appellant nust have

the right to a finding of guilt or innocence which is adequate

to serve as a bar to further prosecution. The disjunctive

subm ssions of the second anended i nformati on and the State's

verdict director taken with the | anguage of the form of

verdict make it inmpossible for Appellant to have the

protections fromfurther prosection which the principles of

doubl e jeopardy should afford him Therefore, Appell ant

asserts that the verdict director and form of verdict

submtted by the trial court constitute error as a matter of
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| aw.

STANDARD OF REVI EW

As expl ai ned above, Appellant has suffered manifest

injustice affecting his double jeopardy rights. Because the

errors conplained of in this Point of Appellant's Brief

concern the verdict returned and the judgenent of court and

al so constitute plain error affecting substantial rights, this

court should grant plain error review under Rule 30.20 and

Rul e 29.12(b) even though no objection was nade to the jury

instructions at trial or in Appellant's Mtion for New Tri al

State v. Fowl er, 938 S.W2d 894 (M. banc 1997) at Page 896

and State v. Parkhurst, 845 S.W2d 31 (Mo. banc 1992) at Pages

33-35.
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CONCLUSI ON

Appel | ant asks this Court to find that the evidence
sei zed pursuant to the search warrant obtained by the M ssouri
St ate Hi ghway Patrol nust be suppressed because it was
obtained as a result of an inproperly executed warrant for the
reasons set forth in Point | of Appellant's Brief. [If the
Court so finds, Appellant should be discharged because there
is no adm ssi ble evidence to support the charge brought by the
State. If this court does not so discharge Appellant, the
case should be remanded to the trial court for a newtrial at
which a correctly drafted informati on and a proper verdi ct

director and form of verdict can be used.
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IN THE M SSOURI COURT OF APPEALS
SOUTHERN DI STRI CT

)

)

GARY LYNN BAKER, )
)
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)
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)
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)

)
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| hereby certify that Appellant's Brief conplies
with the [imtations contained in 84.06(b) and Special Rule
Number 1(b).

| further certify that the disk filed herein has
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| further certify that Appellant's Brief contains
1,510 lines and 12,437 words of npnospaced type.
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Brief and one (1) disk in the above-noted cause to:

M. John Munson Morris

O fice of the Attorney General

P. O Box 899

Jefferson City, M ssouri 65102

this 27th day of Novenmber, 2001, postage prepaid and properly
addr essed.

DONALD W PETTY



LAW OFFI CE OF DONALD W PETTY
17 East Kansas

Li berty, M ssouri 64068

Tel ephone: (816) 792-4400

M ssouri Bar Nunber 26830
ATTORNEY FOR APPELLANT



