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JURISDICTIONAL STATEMENT

On December 27, 2000, this Court reversed Cecil L. Barriner's convictions, vacated

his sentences of death, and remanded for a new trial. Statev. Barriner, 34 S\W.3d 139

(Mo.banc 2000). On retrial, a Warren County jury convicted Cecil of two counts of first



degree murder, 8565.020, RSMo. 1994, and assessed sentences of death.1 Thetrid
court, the Honorable Edward D. Hodge, imposed sentences of death. This Court has

jurisdiction. Art. V, Sec. 3, Mo. Const. (as amended 1982).

STATEMENT OF FACTS

In December, 2000, this Court reversed Cecil Barriner's convictions for the murders
of Irene and Candi Sisk holding that the trial court abused its discretion in admitting and
allowing the state to present to the jury evidence of Cecil's sexual relations with his
former girlfriend Shirley Niswonger (Candi's mother), his collection of sex toys,
magazines, and home-made sex videos; and his threats to Shirley's son.?> Finding
prejudice--in that despite a strong state's case it could not be said that the evidence "did
not contribute to the jury's verdict"--the Court ordered a new trial.®

Shortly before retrial, Prosecutor Bock gave an interview about the case to a reporter

for the St. Louis Post-Dispatch. The day before retrial began, the Post published

Prosecutor Bock's comments in a story about the case.” After recounting this Court's
reversal of Cecil's convictions and death sentences because the jury heard inadmissible

evidence of his sexual activities and his threat to kill someone, the article revealed

' Statutory references are to RSMo 1994 unless otherwise noted.
2 Statev. Barriner, 34 SW.3d 139 (Mo.banc 2000).
*1d. at 149-52.

* A2; Prosecutor Bock was the only attorney who served at both trials.



inadmissible information from a case that had been dismissed: that Cecil had been
charged in an unrelated murder.”

Defense counsel found the article in newspapers at two different locations when she
arrived in Warren County the night before the trial.° The following morning, before
voir dire began, counsel alerted the trial court that the article appeared in the newspaper
and on the internet.”®

Warren County readers learned Cecil had "received the death sentence for the
stabbing deaths of two women in New Madrid County in 1996."° They learned this

Court "overturned" Cecil's conviction and ordered a new trial--that would take place in

> A2

°T5.

" T2-3. Appellant will cite to the Record as follows: T=Trial Transcript;
MT=Supplemental Trial Transcript (Motions hearing, pretrial); ST=Sentencing
Transcript; LF=Legal File; PrevT=Transcript of First Trial; PrevLF=Legal File from
First Trial; A_=Appendix to this Brief.

® The article appeared at the top of page 6 of the "Metro" section beneath this headline:

Retrial isset for Monday in killing of 2

Font size here is dlightly smaller than the actual headline in the newspaper. See
Appendix, A2, for the actual headline.

T3,A2.
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Warrenton--because the jury saw and heard inadmissible evidence: a videotape
showing sexual bondage between Barriner and the younger victim's mother and her
testimony "that Barriner had threatened to kill one of her children."’® The article
advised:

Barriner, who was using methamphetamine, apparently feared he was going to
fail a drug test and violate his probation from another case, said New Madrid
County prosecutor H. Riley Bock...

[Shirley] Niswonger was in prison on a drug charge at the time, Bock said,
and Barriner, seeking money, drove to the Sisks home. Bock said Barriner had
taken them to a bank where they wrote a check for him. He then took them home,
tied them up, tortured them, and murdered them, Bock said.

The grandmother was stabbed 17 times in the chest. Candace'’ Sisk was
stabbed several times in her neck and sexually assaulted after her death, Bock said.
"It is an unbelievably brutal crime," he said.*

The article reported Cecil "was charged" in an unrelated murder case:

734, A2,

1 Appellant will use "Candi" as this spelling appears most frequently in the record;
appellant will refer to Irene Sisk as "Irene.” Throughout his brief, appellant may use
only the first names of other witnesses; appellant does so for clarity and to avoid
confusion and intends no disrespect.

1214 A2.
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In 1997, Barriner was charged in Butler County with the stabbing death of
Maggie Jean Moore, 32, in December 1994. After Barriner was found guilty
in the double homicide case, prosecutors dismissed the Moore case, but they
may file it again depending on what happens in Warren County. *®
Counsel argued the prosecutor's statements to the press violated "the ethical rules as
they apply to lawyers handling cases' and cited Missouri Supreme Court Rule 4-
3.6(b)(5)** prohibiting lawyers from "releas[ing] information the lawyer knows or
reasonably should know is likely to be inadmissible as evidence in atrial and would, if
disclosed, create substantial risk of prejudicing an impartial trial." "This article lists
virtually every issue that could possibly have been deemed inadmissible."™
Acknowledging "some of the matters’ in the article "were addressed in the appellate
decision" and available to anyone, counsel pointed out that "there are quotes from Mr.
Bock relating to other matters not mentioned in that opinion and which, | believe, were
deliberately designed to inflame this jury panel."*® Counsel said when she asked Mr.

Bock about the article that morning, he first said, "Well, it's al a matter of public record

anyway." Then he said "he tried to get the reporter to run the article at a later date"

¥T14 A2
14 See Appendix: Al
1575,

16 T5-6.
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tacitly admitting that he did make the statements.*’

Defense counsel moved to dismiss the charges "with prejudice” based on the
prosecutor's "ethical misconduct.” Assistant Attorney General Smith objected to
dismissing the charges and denied "any ethical violations or misconduct” claiming
"[alnything in that article is clearly a matter of public record.” AAG Smith did not
specifically address the dismissal or nolle prosequi of the Butler County murder
charges.”® The court refused to dismiss.*®

Thetria court refused defense counsel's request that the court "[inquire]*° of
Prosecutor Bock what statements he made to the press and when [he] made them™
because this was relevant to know whether the prosecutor acted deliberately. The court
refused and said defense counsel could ask the jurors whether they had seen the article
and might be affected by it.*

Noting the Post was the paper that venire members who subscribed to a daily paper
would receive, defense counsel moved for a continuance and a change of venue. In the

aternative, counsel proposed "we go to another county to select thisjury.” The court

7 T6. Bock never denied speaking to the reporter or making the quoted statements.
*T6-7.

¥ T6-7.

2% Although the transcript uses the word "require,” based on the context, the correct
word here would appear to be "inquire."

2 T17-8.
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denied both motions.*

The trial court commenced voir dire by questioning small panels, before general voir
dire, as to hardship, publicity and death qualification.”® The trial court did not give the
venire any instructions, information, or admonishments before the first panel of 18
potential jurors was questioned.?*

Jurors on each panel were asked if they had read, heard, or seen something about the
case; approximately 31 jurors knew something about the case as a result of reading the
newspaper article or hearing about the article.”

Prosecutor Bock asked the fourth small panel if "anyone had] heard anything, or
read anything or seen anything on the Internet about this case??® Only jurors Hunt,
Davolt, Rauh, Rogers, Difani, and Layton responded.*’

During defense voir dire of panel four, juror Difani said he heard something about

the case while in the waiting room.*® Subsequently, juror Schnaath said he, too, heard

?2 78-10.

% 79,

24 7286-92.

%% E.g.,T24-28,30-32,112-26,192-94,262-97,273-74,282,286-91,366-79,496-97.
26 T262.

21 1263-67.

28 1273,
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something in the waiting room.?° "Somebody just--basically, word for word [restated]
what they read."*

The court then allowed defense counsel to specifically ask the panel if any of them
had heard anything about the case at the courthouse from another juror.®* For the first
time, Jurors Woodson, Thomas, Harrelson, Scott, Orf, Schwarzen, and Simpson
admitted they heard other jurors discussing the case in the jury waiting room. *

Ms. Thomas did not respond initially to Prosecutor Bock's question. In response to
defense counsel's inquiry, Ms. Thomas said although she wasn't "right by it" she could
hear another juror talking about the case. Based on what she heard, Ms. Thomas formed
an opinion that she could not set aside.®

Defense counsel moved to quash the "entire [fourth] panel based on the fact that
they were discussing this case or discussing what one particular juror had read.”** The

trial court denied that motion.® Counsel asked to "voir dire individually each of the

29 1274,
30 1282,
31 T286.
32 1286-92.
38 T287.
3 T292.

% T295,208.
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jurors who have indicated they have heard something."*® The court denied that motion
and denied it a second time when it was renewed.*” The defense included the trial
court's rulings on the defense motions regarding publicity--those concerning the
prosecutor's misconduct in speaking about the case and the various motions concerning
voir dire and the jurors—-in the motion for new trial.*

The evidence adduced at trial showed the following:**

On Sunday afternoon, December 15, 1996, Candi Sisk, her grandmother Irene Sisk,
her Aunt Debbie Dubois, Candi's boyfriend Jeremy Bennett, and Jeremy's mother were

at the Sisk home, south of Tallapoosa, where Candi was recovering from back surgery.

%0 7295,

%7 7295,300.

%% | F231-33,237-40.

%9 When appellant challenges the sufficiency of the evidence, the Court views the
evidence in the light most favorable to the verdict. State v. Anderson, 79 S.W.3d
420,433 (Mo.banc2002). Because appellant here is not challenging the sufficiency of
the evidence but whether the trial court abused its discretion in its rulings, the appellate
court must consider evidence beyond that favorable to the verdict. See, e.g., Statev.
Bowles, 23 SW.3d 775,781 (Mo.App.W.D.2000). Appellant therefore will present all
evidence necessary--regardless of source--to provide a complete picture of the facts
leading to the charges and convictions against appellant and relevant to the points raised

on appeal.
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They left the hospital in Cape Girardeau in the early afternoon and arrived at the Sisk
house "around 3:00, 3:30." Candi rode in the Bennetts' car, and Debbie and Irene went
in Debbie's car.®

After settling Candi, Debbie drove to Malden, a nearby town, for supplies.

Returning, Debbie found the Bennetts had brought dinner to the Sisk house.** The
Bennetts, the Sisks, and Debbie ate dinner at the Sisks' house; Debbie stayed there "for a
good long while."*

Debbie remained with Candi into the evening. Debbie's and the Bennetts cars were
at the Sisk house. It was dark when the Bennetts and Debbie left the Sisks. The
Christmas lights were not on and the yard was dark.*

That same Sunday, at about 4.00 p.m., Cecil Barriner drove his mother's white Ford
Taurus to Malden to visit Samantha and Daniel Simmons.** Saying someone owed him
money, Cecil left at about 4:30 to go to Tallapoosa. Sometime later, between 5:00 and
5:30 p.m., possibly as late as 6:00 p.m., Cecil returned saying "the people" weren't

home.*

0 7559,562-66.
L T567.

2 7567, 591.

3 500-92.

** T633-35.

4 T637,649.
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Samantha and Daniel went with Cecil to a gas station to check his tires then drove
with him to Tallapoosa. It was dark when they left Malden and reached Tallapoosa.*

Cecil drove past a house twice, and the second time said "the note was still on the
door that he left." Samantha identified a photograph of the Sisk home as the house with
the note. She said the Christmas lights were on outside the house when they drove by
with Cecil but no lights were on inside the house. There were no cars at the house.*’

Cecil never said the people at that house owed him money. "He just pointed and
said, "There's the note on the door." Samantha testified that she could see a yellow note
on a side door; she also acknowledged that a bush concealed the side door. Samantha
and Daniel arrived back home at about 8:00 p.m.*®

A day or two later, while at her father's house Samantha heard on the 10:00 p.m.
nightly news that "they" were "looking for a clean-cut man in a white Ford Taurus' in
the Talapoosa area. That night, Samantha, her sister, and Daniel drove back to the
Sisks house and saw the yellow tape around it. The next morning they spoke to the
Dexter Police.*

On cross-exami nation, Samantha said she was not working in December of 1996 and

could not remember if Daniel was working; there were times when he was not

46 T30,
4" T640,656.
48 T652-53.

4 T644-46,657.
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working.>® She remembered that in Tallapoosa, Cecil pointed out a house and said it
was where "Junior Deprow" lived.

Samantha thought, but was not sure, that the first news she had of the Sisk murders
was the 10:00 news broadcast she heard at her father's house on the Wednesday night
following the murders. She thought she saw something in the paper but not until after
the news broadcast. >

When defense counsel attempted to ask Samantha if she "was aware" or "heard"
about a newspaper article "talking about this case and offering areward,” the state
objected. Thetrial court sustained the objections, and the defense included this ruling in
the motion for new trial.>

The next day, Monday, December 16th, Sarah Walker left her house to drive to
school at about 8:00 am. She noticed a mid-size white car driving very slowly down
the road drove past the Sisk house. Sarah did not recognize the car as one she knew
from the area.>

The driver had a dark complexion and was alone. Sarah was not sure that he was

>0 T646.

>l T651.

°2 157,658,

>3 T658;LF246-47.

%4 T669-70.
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Caucasian.

Sometime that morning, Candi called Debbie at work at the Risco High School
because Irene had said there was a man at the entrance to the carport who was acting
strange. Candi said the man told Irene that he had a Christmas present for Candi from
her mother in prison--or in jail. The man aso told Irene he had been in Tallapoosa on
Sunday asking people where she and Candi lived. Candi was scared because she knew
her mother was angry that Candi had refused to give her money. Irene did not know the
man; Candi did not see him, but she did see his car: awhite Ford Taurus. Debbie told
Candi to call immediately if the man returned.>®

Shortly after 9:00 am. that Monday morning, Farmers State Bank teller Christy
Evans--who had known Candi her entire life--waited on "Candi and Cecil" at the bank's
drive-through window. Cecil was driving; the driver's side was facing Christy's window.
She believed it was "Cecil's car" and was either a Ford Taurus or Ford Sable. At that
time she did not know who Cecil was; Candi was in the front passenger seat and a
person she could not identify was in the back seat.>’

Cecil put in a check for $1,000 signed by Candi. It was not unusual for Candi to
withdraw that amount of money; she had withdrawn a similar amount about two weeks

earlier. Cecil asked to receive the cash in "hundreds" but for one hundred in "twenties.”

> T671,673.
%6 7571-73.

*' T707-11.
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Candi signed a "cash-out" receipt but did not say anything. She was wearing night
clothes and had a blanket covered her legs.®  During a recess following Christy's
direct examination, because she had consistently referred to Cecil by name, the defense
attorneys and AAG Smith interviewed her to see if she had ever made an identification
of Cecil. Christy told the attorneys that the police had shown her photographs of Cecil.
Because the defense was never given discovery reflecting that Christy had been shown
photographs or made a photo identification of Cecil, defense counsel asked for a
continuance to allow time to take Officer Stephen Hinesly's deposition to ask him if he
had ever shown any photographs to anyone and whether anyone had made an
identification based on the photos. The trial court denied this motion. The defense then
requested that the testimony of the witness be excluded and the jury instructed to
disregard it. The judge denied that motion and a final request for a mistrial.*

Later that morning Debbie called both phone lines at the Sisk house. No one picked
up the phone, and the answering machine did not answer. Debbie, worried, caled the
Bennetts then drove to the Sisk house. She went inside and found Candi's body on her
bed with a knife in her chest. Across the hall, Debbie found Irene's body on her
bedroom floor next to the bed.®

A pathologist, Dr. Zaricor, testified Candi died from blood loss resulting from stab

%8 T711-12,731.
%9 T718-25.

0 1574-79.
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wounds to her carotid artery and jugular veins. Candi had a possible bite mark on her
|left breast. She received vaginal and rectal injuries close to the time of her death.®
Irene received numerous stab wounds to her chest; the amount of blood from those
injuries that accumulated around her lung indicated she lived from fifteen minutes to an
hour after receiving those wounds before dying. Irene's death was caused by blood loss
from cuts to her throat and arteries.®?

The living room phone was gone, so Debbie drove to a nearby store for help.
Officers from Tallapoosa, Risco, New Madrid County, and the Missouri State Highway
Patrol responded. They secured, documented, and investigated the crime scene and
seized evidence from the Sisk house and, eventually, Cecil's residence.®®

Highway Patrol Officer Stephen Hinesly learned that Candi's mother, Shirley, had
had a relationship with Cecil and that Cecil had been to the Sisk residence.** Officer
Hinesly's investigation led him to Poplar Bluff and to a white Ford Taurus at Cecil's
parents house. The Barriners car matched the description of the car seen at the Risco
Bank.®

Hinesly asked Cecil, who was living at his brother's house in Poplar Bluff, to go to

®! T1060-67.
%2 T1075-82.
* T605-10,611-20,767-72,775-893.
*4 71085-86.
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the Highway Patrol Headquarters for an interview, and he agreed. Hinesly advised
Cecil of hisrights, and Cecil told Hinedly that he knew the Sisks, that he had been to
their house with Shirley when she went there to borrow money from them. ®°

Hinesly asked Cecil if he had killed the Sisks and he said no. When Hinesly asked
Cecil where he had been on Sunday and Monday, Cecil said he spent Sunday night at
the Tower Motel in Poplar Bluff having sex with Danny Moore's sister Debbie. At 8:00
the next morning--Monday--he borrowed his mother's car, drove from Poplar Bluff to
Dexter, back to Poplar Bluff, then to Sikeston, then to Cape Girardeau, and returned to
Poplar Bluff by noon.®’

Hinesly told Cecil it was impossible to cover that territory in 3%z hours. Cecil was
reluctant to "snitch anybody out" but finally said he got his parents' car Monday
morning at 7:00-7:30 and went to see his friend Kevin. Kevin was not there, so Cecil
"drove around." When Kevin returned, Cecil bought $25 worth of drugs from Kevin
and "did the drugs there." Cecil put up some sheetrock for Kevin and was home before
noon.®®

Hinesly called Kevin saying he "was investigating a homicide, and ... the
whereabouts... [of] Cecil Barriner." Hinesly gave Kevin a chance to get rid of any

drugs. Kevin denied selling drugs to Cecil on the Monday morning in question. Kevin

% T1092-96.
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said Cecil's visit was Monday at 5:00 or 6:00 p.m. Cecil brought Kevin aVCR he said
he found in the trash for Kevin to use in his TV-VCR repair business. Hinesly looked at
the VCR's; they did not match the one missing from the Sisks.®

Hinesly told Cecil what Kevin said, and Cecil wasn't surprised--"he didn't think
anybody would voluntarily tell a police officer if they were doing drugs with him."
Cecil again said he did not kill Irene and Candi. He said that if Hinesly kept doing his
job, he would learn that Cecil did not kill those ladies.”

Cecil remained in the Butler County jail while Hinesly continued to receive
information about the case. Hinesly learned Cecil had checked into the Tower Motel--
where everyone pays cash--on Monday afternoon. Samantha and Daniel Simmons told
Hinesly that Cecil had driven a white Ford past the Sisk house several times on Sunday
evening. Hinedly learned the results of the searches of the Barriner's car and of Cecil's
residence.”*

With this information, Hinesly re-interrogated Cecil. The interrogation began about
9:00 p.m. on the 19th with Hinesly stating he knew Cecil killed the Sisks and wanted to
know why. "

Hinesly had never audio-taped or video-taped an interrogation and did not tape this

%9 T1102-03,1126-28.
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one.”® Hinesly said he read Cecil his "rights" and Cecil understood them. Cecil did not
sign the Butler County "Waiver of rights* form and did not put his statement in writing.
Hinesly wrote on the form: "Refused to sign."”

Hinesly's interrogation of Cecil continued for several hours.” It took placein a
small room; both Hinesly and Deputy Johnston--who was aso in the room--wore
weapons that were visible to Cecil.

During the interrogation, Cecil began acting weird. His eyesrolled up into his head.
"He was acting strange." Hinesly was concerned for Cecil's welfare and his own; he
kept saying, "Stay with me, Cecil. Stay with me, Cecil." At that point he handcuffed
Cecil. Cecil wasincoherent. Hinedy didn't know if Cecil was having a seizure and
decided medical attention was not necessary.”

Hinesly told Cecil that Irene's nephew was a former Highway Patrol Officer who

now "was a sheriff in southern Missouri." Hinesly talked about Irene's nephew and

talked about what he would like to see happen to Cecil.”
After three hours of interrogation, Cecil 'dropped his head and he started crying, and

he stated that he didn't mean to kill them and he didn't mean for it to happen. He said,
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"But they wouldn't quit screaming and wouldn't shut up." He used the words, "I shut
them up."'"® Hinesly said:
[H]e went there to borrow money; that he needed to leave town; that he was
afraid that he would be going to jail, because he had failed a urinalysis test, and
he wanted money to leave town. And that he was just--after paying the money,
he was going to tie them up long enough for him to leave...

Irene--Ms. Sisk had started to write a check, and then stopped and decided
not to. And that her and Candi argued about whether or not to go ahead and give
him the money. So Candi decided to write the check, and he drove both of them
down to this bank and cashed his check...

And he had, basically, just tied their hands, and as he got outside the house,
he turned around and looked and saw--and he said, "I saw Irene aready standing
at the kitchen window staring at him..."

He stated he went back into the house, tied Irene's hands to her feet, and that
they were screaming. And that he said at that point, Irene started reaching for
something underneath the bed covers, and he said, "It was that god-damned
knife..."

He said that they continued to scream, and his voice was getting louder. He

said, "They wouldn't shut up. They wouldn't shut up." And then he said, "Then

8 T1109,1140.
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Candi was still screaming.” He said, "I went in and shut her up..."”®

Cecil told Hinesly he had blood on his jacket and threw it out of the car.®

He returned the car; feeling as though he was being followed, he got his van and
checked into the Tower Motel. The next day he still felt as though he was being
watched and after buying some things at two stores, he rented a different room at the
motel .

Cecil told Hinesly there would not be fingerprints because he wore gloves. He
denied sexually assaulting Candi and said the police "could check him for semen or
anything..." He denied taking anything from the Sisk residence.** The bloody jacket
Cecil said he threw out of the window was never recovered.®

Prior to seizing the Barriner's white Ford Taurus, Officer Windham examined it at
the Barriner's house one night. He was not wearing gloves. He opened the door and
looked around with aflashlight. He did not notice any blood or anything to collect.®*

When he searched Cecil's house and the Barriner's car, Windham did not find any
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bloody clothes.®

The Taurus was seized and taken to the Highway Patrol Headquarters. Among the
items Officer Windham collected from the car--while wearing gloves--was the driver's
side door handle.®® Kerry Maloney, Highway Patrol Crime Lab Supervisor for the DNA
section, tested the sexual assault kits from Candi and Irene and found no semen.®” He
prepared blood samples from Candi, Irene, and Cecil for DNA testing.®®

Maloney received StEx20, the driver's side door handle, and determined that the

stain was blood. From the stain, he prepared a sample for DNA testing by criminalist

89

Hoey.

Maloney did not test the stain to determine if it was human blood or animal blood,
and had "no way of telling" if the blood from the door handle was human blood. Other
blood samples from the car, when tested, proved to be deer blood.*® The blood on the
handle could have been deer blood, rabbit blood or squirrel blood.**

Maloney testified that a sample of the stain from the door handle was prepared for
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testing by putting water on a sterile swab and wiping the wet swab on the stained area of
the door handle. Only stained areas of the door handle were "swabbed."%?

The areas of the door handle right next to the stain were not swabbed to provide a
sample of the DNA that was on the door handle itself. The door handle was worn and
used. Maoney admitted that there could already be DNA on the door handle at the time
the stain was | eft because anytime a person touches something, skin cells may be |eft.*®
It was also possible that a person who touched the door handle after the stain was made
could have left his or her DNA on the stain.®* The most Maloney could say was that
there was DNA on the handle; he could not say it came from the stain on the handle.*

Notes from Maloney's testing of the Barriner's Ford Taurus were mislabeled "Ssk's
Ford Taurus." It did not surprise Maloney that an incorrect label had been placed on the
sample. Maloney indicated that mistakes occur in the lab, also, and that his own DNA
ended up in an evidence sample once despite al the precautions and care taken in the

lab.%®

Criminalist Brian Hoey did a DNA analysis of the samples prepared by Maloney.®’
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Hoey extracted a DNA profile from StEx20--the driver's side door handle of the
Barriner's Taurus--using the swab from the stain.®® Hoey testified on direct examination
that the sample from the door handles "was consistent with being a mixture of at |east
two individuals' and "the major component of the mixture was consistent with the DNA
profile from Irene Sisk, but not Candi Sisk or Cecil Barriner."®® Hoey explained that at
one of the "six genetic areas’ examined, "one genetic component was darker than the
other" and that he would expect to see the same intensity of DNA in each component.
For this reason, as to that area, he wrote "possible mixture" in his notes.'®

On cross-examination, Hoey said that at the bottom of his lab notes, DefEXT and
DefEXS, next to asterisks he had written notes reading: "indicates light alleles'®* could
indicate mixture" and "may indicate a mixture." Hoey had used an asterisk with the
results of the swab of the driver's side door handle.**
Hoey agreed that "may be a mixture" also meant "may not be a mixture." Similarly,
nl103

"could be a mixture" aso meant "could not be a mixture.

Hoey agreed that Irene's blood, at a particular DNA site was an "A" meaning she got
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one A from her mother and another A from her father.'® The result of the tests on the
driver's side door handle showed an AB at the same site: "an A with a minor B
component." Hoey said the asterisk indicated a light allele.'® He agreed his use of the
asterisk meant the sample could be a mixture and that it al'so could not be a mixture or
may not be a mixture.

Hoey agreed that if the driver's door handle was one person's DNA, it was not
consistent with Irene Sisk's DNA--because there was an extra "B."'*

Hoey agreed that his determination of "lighter" or "darker" alleles was based on his
own visual inspection. '’

To avoid repetition, further facts will be presented as necessary in the appropriate

portion of the argument.

POINTSRELIED ON

PoINT ONE
Thetrial court erred in sustaining the state's obj ection, overruling defense

offersof proof, and excluding evidence that hair found on Candi'sthigh and in her
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bed and in the knots of the ropes binding Irene's hands--hair that was seized,
photographed, and tested by the state--did not match Candi's hair, Irene'shair, or
Cecil Barriner'shair; thecourt plainly erred in then allowing the stateto argue
that Cecil must be guilty because " thereisnot one shred of evidencein thisthat
pointsany direction but to him." Thisviolated Cecil'srightsto due process of law
and fair trial, a defense, confrontation and cr oss-examination of witnesses,
freedom from cruel, unusual punishment, and reliable sentencing. U.S.Const.,
Amend'sV VI VIII,&XIV; Mo.Const., Art. 1, 8810,18(a),& 21. The non-matching
hair wasadmissible: not to identify athird person asthe perpetrator, but as
crucial evidence of Cecil's defensethat he did not commit thecrime. Excluding
thisevidence prejudiced Cecil because the non-matching hair--found in places
strongly suggesting it was left by the per petrator --was exculpatory, relevant, and
crucial to Cecil'sdefense: that he was not the person who killed the Sisks. The
prejudice was compounded by Assistant Attorney General Smith'sclosing
argument telling the jury Cecil must be guilty because " thereisnot one shred of
evidencein thisthat pointsany direction but to him."

State v. Thompson, 68 S.W.3d 393 (Mo.banc2002);

State v. Butler, 951 S.W.2d 600 (Mo.banc1997);

Chambersv. Mississippi, 410 U.S. 284 (1973);

Hoffman v. State, 800 So.2d 174 (Fla.2001);

Missouri Supreme Court Rule 4-3.4(e).
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Point Two

Thetrial court erred in sustaining the state's objection and refusing to allow the
defense to cross-examine Samantha about whether she" wasaware" or " heard" of
anewspaper article about the case offering areward and in excluding Defendant's
Exhibit B: the newspaper article about the Sisk killingsand thereward. This
violated Cecil'srightsto due process, fair jury trial, confrontation and cr oss-
examination of witnesses, a defense, freedom from cruel, unusual punishment, and
reliable sentencing. U.S.Const., Amend'sV VI, VIII, & XIV; Mo.Const.,Art.
1,8810,18(a),& 21. A witness's motiveisalwaysrelevant; the excluded evidence was
relevant to impeach Samantha's credibility by showing financial reward asa
motiveto implicate Cecil in the offense. Judge Hodge prejudiced Cecil by
excluding this evidence because Samantha's testimony--that Cecil drove past the
Sisk housethe day beforethe murdersand said he would get money from them--
wasthe next best thing to eyewitnesstestimony and important to the state to
corroborateitstheory that Cecil wasthe person who committed the murders.
Absent thisimpeaching evidence, thejury had no reason to think that Samantha,
Cecil'sfriend, might have given a statement implicating him in the crime for any
reason other than thetruth.

Delaware v. Van Arsdall, 475 U.S. 673 (1986);

State v. Colton, 227 Conn. 231, 630 A.2d 577 (Conn.1993);

State v. Howard, 693 S.W.2d 888 (Mo.App.W.D.1985);

State v. Ray, 945 S\W.2d 462 (Mo.App.W.D.1997).
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Point Three

Thetrial court erred and plainly erred in overruling defense obj ections and
allowing the stateto elicit Shirley'stestimony that when she, from timeto time,
broke up with Cecil, hewould " get mad" and "angry" and " show up" at her
mother'shouse and that shereceived aletter from Cecil in November, 1996, that
"disturbed" her. Thisviolated Cecil'srightsto due process of law and fair trial,
meaningful accessto the courts, freedom from cruel and unusual punishment,
reliable sentencing, and to betried, convicted, and sentenced only for offenses
charged. U.S.Const., Amend'sV,VI VIII,&XIV; Mo.Const.,Art.
1,8810,17,18(a),& 21. Evidencethat Cecil got "angry" and "mad" when Shirley
broke up with him, that he went to her mother'shouse, and that hisletter
"disturbed" her wasno morelogically or legally relevant or probative of the
charged offenses at thistrial than evidence of Cecil's conduct involving Shirley and
her son Shawn Tutor was at thelast trial. No valid reason, certainly not Shirley's
state of mind, warranted admitting thisevidence. Cecil'sletter contained
referencesto his sexual behavior -- not to hisbeing angry or mad at Shirley or at
anyonein the case. Cross-examination of Shirley concerning the actual, sexual
content of the letter would have dispelled theinnuendo that it disturbed her
becausein it Cecil was" mad" or "angry" at her or someone else or it made her
fear Cecil would " show up" some place, but counsel could not do this because it
would have opened the door to prejudicial evidence of Cecil's sexual relationship
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with Shirley. Evidence of Cecil'sanger at Shirley and the" disturb[ing]" letter was
unrelated to the charged offenses but prejudiced Cecil by allowing thejury to
consider evidence of, or suggestive of, bad acts or uncharged misconduct as
evidencethat he was of bad character--thereforelikely to have committed the
charged offenses--and as proof of hisguilt of the char ged offenses.

State v. Barriner, 34 S.W.3d 139 (Mobanc2000);

State v. Sladek, 835 S.W.2d 208 (Mo.banc1992);

State v. Randolph, 698 SW.2d 535 (Mo.App.E.D.1988);

Statev. Copple, 51 SW.3d 11 (Mo.App.W.D.2001).

POINT FOUR

Thetrial court erroneously overruled defense motions based on Prosecutor
Bock's misconduct in making statementsto the pressresulting in Warren County

jurorsreading and hearing about a St. L ouis Post-Dispatch newspaper article

concerning the case and an unrelated murder case previously charged against
Cecil. Denying motionsfor a continuance and venue change or, alternatively, to
select ajury from another county or, alternatively, for individual voir dire of
jurorswho had read or heard about the case violated Cecil'srightsto due process,
fair jury trial, fundamental fairness, freedom from cruel, unusual punishment and
reliable sentencing. U.S.Const., Amend'sV,VI VIII,&XIV;
Mo.Const.,Art1,8810,18(a),& 21. Cecil was prejudiced because jurorsreading or

hearing about the article learned this Court could--did--rever se the convictions
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and death sentences assessed by a previousjury. They learned about inadmissible
evidencerequiring reversal: avideotape of Cecil and Shirley--" the younger
victim's mother" --engaged in " sexual bondage," and that Cecil " threatened to Kill
one of [Shirley's] other children." Attributing prosecutor Bock asthe source of the
information, the article previewed the state's evidence against Cecil: Cecil was
using methamphetamine at the time of the crime and feared failing a drug test and
violating his probation on another case; he sought money from the Sisks, took
them to a bank wherethey cashed a check for him, "took them home, tied them
up, tortured them and murdered them..." Hestabbed the" grandmother ... 17
timesin the chest" and stabbed Candi " several timesin her neck and sexually
assaulted [her] after her death..." Jurorswho read the article knew in advance of
trial that in Bock's opinion, " It isan unbelievably brutal crime."

Without identifying a sour ce, the article reported information not then a matter
of publicrecord: "1n 1997, Barriner was charged in Butler County with the
stabbing death of Maggie Jean Moore, 32, in December 1994. After Barriner was
found guilty in the double homicide case, prosecutor s dismissed the M oor e case,
but they may fileit again depending on what happensin Warren County."

In the Matter of Litz, 721 N.E.2d 258 (1nd.1999);

In reZimmerman, 764 SW.2d 757 (Tenn.1989);

Hughesv. State, 437 A.2d 559 (Del.1981);

Bush v. Commonwealth, 839 SW.2d 550 (Ky.1992);

Missouri Rule 4-3.6(a).



Point Five

Thetrial court erred in overruling Cecil'samended motion to suppress
statementsand hisobjectionsat trial and in admitting evidence of Cecil'soral
statements. Thisviolated hisrightsto due process of law and fair trial, freedom
from cruel, unusual punishment, and reliable sentencing. U.S.Const., Amend'sV,
VI, and X1V; Mo.Const., Art. 1, 8810 and 21. Cecil's statementswere not
voluntarily, knowingly or intelligently made as shown by: Cecil'srefusal tosign a
form waiving hisrights, hisincoherent and semi-conscious condition during
interrogation, and Officer Hinesly's revelation of the fact that Irene Sisk's nephew
was a sheriff to intimidate and threaten Cecil. Admission of Cecil'soral statements
prejudiced him because they admitted guilt.

Arizonav. Fulminante, 499 U.S.279 (1991);

State v. Inman, 657 SW.2d 395 (Mo.App.W.D.1983);

State v. Smith, 944 S\W.2d 901 (Mo.banc1997);

Statev. Trenter, 85 S.\W.3d 662 (Mo.App.W.D.2002).

Point Six
Thetrial court erred in imposing death sentenceson Countsl and II. This
violated Cecil'srightsto due process of law, a defense, fundamental fair ness,
reliable, proportionate sentencing, and freedom from cruel, unusual punishment.
U.S.Const.,Amend's XIV,VI,&VIIIl; Mo.Const., Art.1,8810,14,18(a),& 21,
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RSM 0.8565.035.3(3). Among the factorsthat under mine confidencein the
reliability of these death verdicts, demonstrate their excessiveness, and require
they be vacated are: the exclusion of exculpatory evidence, the admission of
prejudicial evidenceincluding the coer ced confession, the questionable
identifications, and the strong mitigating evidence at penalty phase.

The state legislatur e has established life imprisonment without probation or
parole as an appropriate sentence for an aggravated first degree murder; under
the Due Process Clause, the Court may not uphold the sentences of death without
considering whether theless sever e punishment of life imprisonment would be
adequate to satisfy the goals of punishment.

Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001);

BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996);

Honda Motor Co., Ltd. v. Oberg, 512 U.S. 415 (1994);

State v. Chaney, 967 SW.2d 47 (Mo.banc1998).

Point Seven
Thetrial court erred in overruling Cecil's motion to quash the information and
exceeded itsjurisdiction in imposing sentences of death on counts| and II. This
violated hisrightsto due processof law, jury trial, prosecution only by indictment
or information, freedom from cruel, unusual punishment, and reliable sentencing.
U.S.Const. Amend's VI ,VIII,&XIV; Mo.Const.,Art.1,8810,17,18(a),& 21;

§8565.030.4(1),RSMo. Missouri authorizes a sentence of death only upon afinding
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of at least one of seventeen statutory aggravating circumstances. Missouri's
aggravating circumstances comprise both alter nate elements of the offense of
" aggravated first degree murder” and facts of which the prosecution must prove
at least onetoincrease punishment for first degree murder from lifeimprisonment
without probation or parole (LWOPP) to death. Astheinformation in the present
casefailed to plead any aggravating circumstances asto the two char ged offenses
of first degree murder, theinformation did not char ge facts necessary to increase
punishment from LWOPP (for a murder without aggravating factors) to death.
The offenses charged against Cecil wereunaggravated first degree murdersfor
which the only authorized sentenceisLWOPP. Thetrial court lacked jurisdiction
to sentence Cecil to death; the death sentencesimposed for the charged offenses
wer e unauthorized. Thejudgment must bereversed and Cecil's death sentences
vacated.

Apprendi v. New Jersey, 530 U.S. 466 (2000);

Jonesv. United States, 526 U.S. 227 (1999);

Harrisv. United States, 122 S.Ct. 2406 (2002);

Ring v. Arizona, 122 S.Ct. 2428 (2002).

ARGUMENT

Asto Point One: Thetrial court erred in sustaining the state's obj ection,

overruling defense offers of proof, and excluding evidence that hair found on

Candi, in Candi'sbed and in theropes binding Irene's hands--hair seized,

39



photographed, and tested by the state--did not match Candi's, Irene's, or Cecil
Barriner'shair; having excluded the non-matching hair evidence at the state's
request, thetrial court plainly erred in allowing Assistant Attorney General Smith
to blatantly ignorethelaw and therulesof ethicsand argueto thejury that "there
isnot one shred of evidencein thisthat pointsany direction but to him." This
violated Cecil'srightsto due process, fair jury trial, a defense, confrontation and
cross-examination of witnesses, freedom from cruel, unusual punishment, and
reliable sentencing. U.S.Const., Amend'sV,VI,VIII,&X1V; it violated the Rules of
Professional Conduct, Rule 4-3.4(e). The non-matching hair wasadmissible: not
toidentify athird person asthe perpetrator, but as crucial evidence establishing
Cecil'sdefensethat hedid not commit the crime. Excluding thisevidence
prejudiced Cecil because the non-matching hair--found in places strongly
suggesting it wasleft by the per petrator--was exculpatory, relevant, and a defense
against the state'sevidence. The state'sargument that Cecil must be guilty
because " thereisnot one shred of evidencein thisthat pointsany direction but to
him" compounded the prejudice, violated therules of ethics and long-standing
precedent, and was plain error in itsown right.

Prosecutor Bock opened his case by depicting an investigation in which no evidence
was overlooked and in which all the evidence supported the state's decision to charge

Cecil.’® Bock emphasized the state's painstaking care in securing, documenting, and

108 T530-51.



seizing evidence from the crime scene.'®

In particular, Prosecutor Bock promised the jurors they would hear about meticulous
measures the officers took to locate, preserve, and collect evidence. Missouri Highway
Patrol Officer Don Windham would explain "the method with which he gathers
evidence at a crime scene ... the things that he gathered at the Sisk residence" and "the
method with which the bodies of Candi and Irene Sisk, the hands were wrapped, and
how they were prepared for removal for an autopsy and an evidence examination."**°

But Prosecutor Bock deliberately withheld some information from the jury:
information concerning certain items of evidence seized from the crime scene and from
the victims bodies. Bock did not tell the jurors that the state would never present--and
would object to the defense presenting--evidence of hairs seized by investigating
officers from Candi's thigh, from underneath Candi's body, from her pillow and her
bedroom floor, and from the ropes binding Irene. Bock did not mention that the state
had tested these hairs and they did not match Candi or Irene or Cecil.***

The jurors never heard about the non-matching hair evidence. Although Officer

Windham had, moments earlier, testified on direct exam to collecting "body samples’--

hair, saliva, and blood--from Cecil,**? when the defense asked Windham if he had

109 T539-40,547-51.
110 T539-40.
111 1850,

112 T843-44,
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"collected a number of hairs" at the scene,™** AAG Smith objected that the non-
matching hair evidence was not exculpatory and inadmissible:

MS. SMITH: Your Honor, I'm going to make a motion in limine at this
time to [preclude] getting into any hair evidence relating to this case. There
has been no connection of the hair evidence in any of this to any individuals
connected in this case. It's simply a matter by the defense in an attempt to
open and raise a specter of some unknown, unidentified phantom person
committing these murders... Even if there were evidence connecting to an
individual, which there is not, even [if] there were, the defense can't get into
it unless that evidence rises to the level under the law of excluding their
client. So this whole line of things is to throw some red herring in here that
simply does not exist."**

Defense counsel responded: "hair evidence that is seized from the scene, sent to the
lab, compared with the Defendant, and ruled to exclude the Defendant and the victims
in this case is no different than a fingerprint from a scene, taken to the lab, compared
with the suspect's, and found not to be the suspect's.” Counsel added that the non-

matching hair evidence was "exculpatory evidence" she wished to present as a defense:

"to deny our right to present that evidence would violate every constitutional right

113 Tg50.

114 T859-60.
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[delineated] in the stipulation previously filed."**

Judge Hodge had his own view of "exculpatory”: "How is it exculpatory evidence?
It doesn't point to anyone else..." AAG Smith argued: "how does that exclude or is
excul patory towards her client? It simply is not."**® She added, "1 would just remind
the Court that the defense attempted the same thing in the first trial of this matter. The
trial Court had the same ruling that this Court [has] had and that part of the opinion
wasn't to [sic] found to be in error or challenged...*"’

In an offer of proof, Officer Windham testified he had located, photographed, and
seized, seven hairs from on or near Candi's bed including one hair from Candi's leg, one
from underneath her body, one from her pillow, and one from the floor near her body.
Officer Windham received and took to the lab knotted ropes and hairs removed during
Irene's autopsy.**® Judge Hodge overruled the offer of proof and refused to allow the

defense to cross-examine Officer Windham about the non-matching hair evidence.**®

115 T860; LF34-36; MT75.

110 T861.

117 7873. Asdefense counsel subsequently pointed out to the trial court, T988-89,
evidence of the non-matching hair was admitted at the first trial. PrevT1233. Since the
non-matching hair evidence was admitted at the last trial, there was no error regarding
the non-matching hair to challenge in that appeal.

118 T863-72; DefEX'sC,D,E,F,G,H,L,0.

119 T873-74.



Before criminalist William Randall testified for the state, the defense provided Judge
Hodge with, and quoted from, this Court's opinion in State v. Butler** in an attempt to
explain why the non-matching hair was excul patory:

And in that case, trial counsel failed to present evidence that there was physical
evidence on the body of the victim that was not consistent with the Defendant...
They called it exculpatory evidence. That's a subparagraph of this opinion. And
I'm going to hand you the case so you can read along with me, Judge. Beginning
where it says "exculpatory evidence." "Other evidence that was introduced at the
motion hearing," this would have been [the] PCR motion, "but was not
discovered or presented at trial would have weakened the prosecution's case. For
example, Richard Booth," and he was an evidence tester, "performed tests on
fingernail scrapings taken from the victim and fibers taken from Butler's
clothing. The fibers compared in Booth's analysis did not match, nor did Booth
find any blood on Butler's clothing... Finally, a proper investigation of this case
would have brought out substantial weaknesses in the prosecutions case..." This
lawyer was found ineffective for not eiciting that testimony... **

Defense counsel then asked |eave to "recross-examine Officer Windham, get into

this testimony, and then get this testimony from this next witness [criminalist Randall]

120 951 S.\W.2d 600 (Mo.banc1997).

121 T990-91.



in front of this jury."'??

Despite the fact that the prosecution paraded before the jury numerous witnhesses
who testified in excruciating detail about other items of evidence documented,
collected, preserved, and tested,"?*--indeed, Officer Windham affirmed his "job was to
package any evidence" he found in the Sisk home that "might be remotely related” to
the case" and "anything at all that might appear to be connected to this case,"**--AAG
Smith insisted that evidence of the non-matching hair that the state had seized from
scene and tested was inadmissible: "Thisis not exculpatory evidence. It does not
eliminate the Defendant as the suspect in this case, and it certainly doesn't eliminate him
for having caused the death of this young lady, or of Irene Sisk."**

Before denying the defense request to recall Officer Windham, Judge Hodge
criticized State v. Butler:

Well, I'm not sure | understand the Butler case, but it seems to be totally contrary

to my understanding of the definition of exculpatory evidence. And to accuse the

defense counsel of being inadequate for not offering evidence that -- there wasn't

any physical evidence to connect Butler to the murder, that seems to me an

122 7990-91. Defense counsel noted that contrary to the state's representations, evidence
of the non-matching hair was introduced at the first trial. T988-89.

123 See, €.09.,T859-61;612-15,620;622-232;767-71;777-855;89-914;948-59; 1000- 20.

124 7855,857.

125 T902.



absurd statement...*?®

To augment its case and theme that the ropes and other evidence found at Cecil's
house and at the Sisk's "identified" Cecil as the guilty party, the state presented
criminalist William Randall's testimony that he examined thirty-two ropes from Cecil's
house and seven ropes found on the Sisks or in their house. Many were not similar.**’
Randall could not eliminate four ropes found at the Sisk residence as coming from
either one of two ropes found at Cecil's residence."®® Randall's comparison of two of the
ropes from Cecil's residence with the ropes binding Irene showed no "dissimilarities."**°

But because Judge Hodge excluded the non-matching hair evidence, the defense was
not allowed to cross-examine Randall to elicit the results of his testing of seized
evidence: none of the hairs collected from Candi, from the Sisk house, and from the
knotted rope at Irene's wrists, matched Cecil .**°
At the end of all evidence, immediately before closing arguments, defense counsel

tried yet again to explain that the non-matching hair evidence was admissible and its

exclusion prejudiced the defense:

126 T993-94.

27 T1014.

128 T1015.

129 T1017-18; StEx's14& 50.

130 7995-99; DefEx's AA & Y. This evidence was presented in a testimonial offer of

proof with criminalist Randall.



Had the court allowed me to present the evidence of the hairs from the crime
scene that were compared with [the] hairs from Cecil Barriner, Irene Sisk, and
Candi Sisk, | would have argued two important pieces of evidence; one, that
there was a hair in a knot that was seized from the ropes that bound Irene Sisk's
hands, and that | felt that was compelling evidence to suggest that that hair would
have to have belonged to the person who tied that knot. And the fact that that
hair did not match Cecil Barriner, to me, was information that would have been
important to argue to this jury. And the Court's rulings have prevented me from
making such an argument.

The second argument | would make would be with respect to a hair on the
thigh of Candi Sisk. | would have argued that, because there was evidence that
her panties had been removed, that any hairs on her legs, prior to the removal of
her panties, would have been [sic] fallen off when those panties were removed.
And the fact that there was a hair on her thigh after her panties were removed or
when she was found to move,*** suggested that that hair, too, had to have come
from the killer. And the evidence that that hair did not match Cecil Barriner
would have been information that | would have argued to this jury.**

Defense counsel asked the court to "reconsider reopening that matter so that | can

131 The transcript reads: "found to move." Counsel may actually have said, "found in

theroom."

132 T1182-83.
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present that evidence."'*

AAG Smith again insisted, "there is no evidence to suggest that those hairs are in
any way exculpatory of the Defendant. And there is nothing to suggest that that
evidence would have, in any way--it wasn't in any way relevant to the issue at hand."***

Judge Hodge refused to reopen: "Well, it was the Court's conclusion at the time of
its ruling, and it is now, that that is not exculpatory evidence, and the Court's ruling will

stand nl35

At the hearing on the motion for new trial, defense counsel provided Judge Hodge

with this Court's opinion in State v. Thompson.**® Counsel argued that although the
issue in Thompson was the right to make an opening statement, the evidence that the
defense claimed supported that right was "physical evidence at the crime scene that does
not match the defendant.” Defense counsel pointed out that in Thompson, the defense
was allowed to elicit the non-matching evidence on cross-examination of the state's
witnesses.™’

When Judge Hodge asked the state to address the defense "argument that this

evidence was admitted in that case and that is an indication that we should admit similar

138 T1183.
134 T1183.
13° T1183,
136 5T3: 68 S.\W.3d 393 (Mo.banc2002).

187 5734,



evidence in this case," AAG Smith claimed the defense was "talking apples and
oranges' and that the hairs were never tested:

In our case, there is no exculpatory evidence that would tend to suggest that
the defendant is innocent. Defense counsel is alleging that there were a couple of
supposed hairs found on a bed that no one has ever tested. That is very different
than Thompson where there were bloody shoe prints that the police tried to match
and couldn't. Thompson had evidence that would at least on its face be potentially
exclupatory so they were prohibited from cross-examining about it... No, they
were allowed to cross-examine about it but they weren't allowed to do an Opening
Statement about that evidence. That is markedly different than what we have in
this case.

In this case, defense counsel was never precluded from giving an Opening
Statement. They just elected as a matter of trial strategy not to do so. In this case,
the only limitation was the discussion of some irrelevant hairs that had no
probative value ... Defense counsel very zealously and very artfully attempts to
twist [Thompson] to stand for something that, in redlity, it does not.**®

Defense counsel replied: "Ms. Smith said these hairs were not tested. In fact they

were tested and ... did not match those of the defendant or the victim."*

138 5T6.

139 5717,
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Judge Hodge denied the motion for new trial.**

The proffered defense evidence that it was not Cecil's hair in the knotted rope
binding Irene and not Cecil's hair found on Candi's leg, on her bed, and on her bedroom
floor would have undermined the state's case against Cecil Barriner. Because the state
relied extensively on the rope evidence throughout its case,**! evidence that hair not
matching Cecil was found in the knotted rope binding Irene's wrists would have been an
effective means of establishing reasonable doubt that Cecil was guilty of her murder.
Similarly, evidence that hair not matching Cecil had been found underneath Candi, on
her pillow, on her bedroom floor, and on her leg, would have created reasonable doubt
that Cecil was guilty of her murder.

That the hair in the knotted rope binding Irene's hands did not come from Cecil
suggests that someone other than Cecil tied that knot. |If someone other than Cecil tied
the knot, then under the state's own theory, someone other than Cecil killed Irene.

Likewise, the hairs on Candi's thigh, bed, and floor created reasonable doubt as to

the state's theory that Cecil killed Candi and sexually assaulted her shortly before or

M0 ST7.

1 1 the opening portion of the state's guilt phase argument, Prosecutor Bock returned
time after time to the rope evidence to persuade the jury of Cecil's guilt (T1194,1196-
97,1198,1199-1200,1201-02,1204). At one point in the transcript, Prosecutor Bock's

argument about the ropes consumes an entire page--and then some (T1199-1200).
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after her death.*” When Candi's body was found, her underwear had been removed:; the
state's theory was that it had been removed by whoever sexually assaulted and killed
her.*** Any loose hairs on Candi's legs would have been brushed off or fallen off when
her underwear was removed. Hair found on her leg after she had been sexually
assaulted and killed would have been left by the person who committed these crimes.
Non-matching hair found underneath Candi, on her pillow, and on the floor next to her
bed would very likely have been left by the person who sexually assaulted and killed
her. Somebody other than Cecil |eft the hair. Somebody other than Cecil sexually
assaulted and killed Candi.

Non-matching hairs found on one victim would have been exculpatory. That non-
matching hairs were found on both victims is beyond exculpatory: it is startling
evidence that a jury could not ignore.

Judge Hodge's error in excluding this defense evidence, robbed Cecil Barriner of his
defense--innocence--and his constitutional rights to present a defense, confront and
cross-examine witnesses, due process, freedom from cruel, unusual punishment, and

reliable sentencing.***

192 E g., T1060-62,1194,1203,1224,1227,1388,1391.

193 E.g., 531,551,577,1194,1203.

144 U.S.Const., Amend's V,VI,VII1,& XIV; Rock v. Arkansas, 483 U.S. 44 (1987) ("Just
as a State may not apply an arbitrary rule of competence to exclude a material defense

witness from taking the stand, it also may not apply arule of evidence that permits a
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Theright to present exculpatory evidenceis protected by the constitution.
The Fourteenth and Sixth Amendments guarantee to the accused the right to defend
himself. He may establish his theory of defense and the evidence to support it solely

through cross-examination.** "Trial courts have discretion to determine the relevancy

witness to take the stand, but arbitrarily excludes material portions of his testimony.” Id.
a 55); Chambersv. Mississippi, 410 U.S. 284 (1973) ("The right of an accused in a
criminal trial to due processis, in essence, the right to a fair opportunity to defend
against the State's accusations. The rights to confront and cross-examine witnesses and
to call witnesses in one's own behalf have long been recognized as essentia to due
process.” |d. at 294).

195 'Cross-examination may establish facts. State witnesses may know facts that support
the defense, because the State, like any party, must take its witnesses as it finds them.
Rowe v. Farmersins. Co., 699 SW.2d 423,424-25 (Mo.banc1985). Generadly, State
witnesses may be cross-examined on any and all matters in the case, including
matters not within the scope of direct examination. Statev. Gardner, 8 SW.3d 66,71
(Mo.banc1999). Even cross-examination limited to prior inconsistent statements
may yield substantive evidence. See Section 491.074 RSMo. 1994. Thus, through
cross-examination alone, the defense can establish facts, a defense, or theory of the
case.

State v. Thompson, supra, 68 S.W.3d at394; emphasis added; see also, Chambersv.

Mississippi, supra.
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of evidence,"**® but "[a] criminal tria is a search for truth, and this search can be
distorted when relevant information is withheld."**” "Asageneral rule, a court should
encourage, not discourage, the introduction of relevant factual data."**® Further,
"exclusion of testimony of a witness for the defense as in the instant case ... may violate
a defendant's rights under the 6th and 14th Amendments to the United States
Constitution..."**

Relevant evidence includes evidence "favorable to an accused'--excul patory of the

charged offenses.™ It includes physical evidence that links the perpetrator to the

charged offense but excludes or fails to identify the accused as a source of the physical

196 State v. Wolfe, 13 S.W.3d 248,258 (Mo.banc2000).

147 State v. Gibson, 760 S.\W.2d 524,526 (Mo.App.E.D.1988) (Judge Hodge's error in
excluding defense witness--because withess had violated order excluding testifying
witnesses from courtroom--prejudiced defendant and required reversal; testimony of
witness did not relate to any evidence she may have improperly heard, and her
testimony was crucial to impeaching credibility of state witness).

¥ d.

4.

130 Brady v. Maryland, 373 U.S. 83,87 (1963); United States v. Bagley, 473 U.S,
667,676 (1985) (Exculpatory evidence is "evidence favorable to an accused” so that, if
disclosed and used effectively, it may make the difference between conviction and

acquittal’).



evidence.™

For example, in State v. Thompson, this Court identified as evidence favorable to
the defendant: the lack of any "forensic evidence [in the defendant's car] linking him to
the murder,” the fact that "[f]ingerprints found by the police near the crime scene did
not match Thompson's,” and the fact that "[t]he police were unable to match the bloody
shoeprints found at the crime scene with the shoes Thompson was wearing at the time
he turned himself in..."™* Similarly, in State v. Butler,*>® "fibers taken from Butler's
clothing ... did not match" and there was no "blood on Butler's clothing." The non-
matching fibers and lack of blood was exculpatory evidence favorable to the accused
that "would have weakened the prosecutor's case."™*

Hair comparison evidenceisadmissible: what'sgood for the gooseisgood for
thegander.

To prove a defendant's guilt, Missouri prosecutors regularly present evidence that

hair seized in connection with a crime--i.e., from the victim or the crime scene--has

been tested and matches the defendant.*® When hair has been tested and found not to

51 state v. Butler, supra, 951 SW.2d at 606-10.

152 68 S.W.3d 393,395 (Mo.banc2002).
>3 Butler, 951 SW.2d at 608.
% 1d. Failing to present this exculpatory evidence was one reason this Court found

Butler's counsel ineffective.

155 E g., State v. Ferguson, 20 S.W.3d 485,493 (Mo.banc2000); State v. Rockett, 87

%4



match, courts in Missouri and elsewhere have ruled that evidence of the "non-matching

hair is excul patory and admissible.**®

S.W.3d 398,403-05 (Mo.App.W.D.2002); State v. Hoff, 904 S.W.2d 56,59
(Mo.App.SD.1995); State v. Wagner, 587 S.W.2d 299,302 (Mo.App.E.D.1979).

%% DiLosa v. Cain, 279 F.3d 259, 261,263-65 (5thCir.2002) ("evidence in question
related to the presence of hair of unknown type on the rope around [victim's] neck™);
Hoffman v. State, 800 So.2d 174,178-180 (Fla.2001) ("Hair evidence found in the
victim's clutched hand could tend to prove recent contact between the victim and a
person present in that room at the time of her death. With the evidence excluding
[defendant] as the source of the clutched hair, defense counsel could have strenuously
argued that the victim was clutching the hair of her assailant, but that assailant was not
[defendant]"); Snowdell v. State, No.ED80515 (Mo.App.E.D. 11/5/2002) 2002 WL
31454541* 1,3 (hair samples were "tested and the results were introduced into evidence
before the jury. The results proved that [defendant] was not the source of the pubic hair
found on the victim"); State v. Hicks, 536 N.W.2d 487,489-92 (Wis.App.1995)
(testimony excluding defendant as source of hair found on victim would have created
reasonable doubt as to his guilt); Onken v. State, 803 S.W.2d 139,141-42
(Mo.App.W.D.1991) ("evidence favorable to and tending to exculpate” defendant

comprised lab technician's notes stating that "one strand of hair discovered in the

victim's bed did not match those of defendant” or infant victim's mother"); Statev.

Glear, 696 SW.2d 820,821 (Mo.App.E.D.1985) (evidence seized at scene and admitted
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In light of the foregoing authorities, AAG Smith's claim--that the defense could not
present the non-matching hair evidence unless "there were evidence connecting [it] to
an individual, which there is not" and "even [if] there were, the defense can't get into it
unless that evidence rises to the level under the law of excluding their client”--is flat
wrong. That claim and Judge Hodge's ruling are unsupported by authority.**’

To the contrary, good authority--not to mention the Constitution--supports Cecil's
claim that the non-matching hair evidence was relevant, exculpatory evidence favorable
to him and admissible at his trial.

An additional reason that Judge Hodge erred in precluding the defense from

guestioning state witnesses about the non-matching hair evidence is, ssmply, that this

at trial included "[h]air fragments found on the victim's body [that] did not match hair
samples taken from defendant”).

157 perhaps AAG Smith was thinking of the rule providing that "[€]vidence that another
person had an opportunity or motive for committing the crime for which the defendant
Is being tried is not admissible without proof that such other person committed some act
directly connecting him with the crime." State v. Chaney, 967 S.W.2d 47,55
(Mo.banc1998) (citations omitted); see also State v. Butler, supra, 951 S.W.2d at 606;
State v. Woodworth, 941 S.W.2d 679,690 (Mo.App.W.D.1997). As Cecil wasnot
attempting to identify a particular person as the guilty party--Cecil was simply
attempting to present evidence to show that he did not commit the crime--thisrule is

inapplicable.



was fair cross-examination of their direct exam testimony. The proposed cross-
examination addressed Officer Windham's direct examination testimony that he
collected "body samples’ from Cecil--including " head and pubic" hair--at the Dent
County Sheriff's Department.™® Likewise, on direct examination criminalist William
Randall testified for the state that his comparison of some of the ropes seized from the
Sisk house and from Irene and Candi with ropes seized from Cecil's residence showed
similarities.™® This evidence tended to link the ropes from Cecil's house with the ropes
found at the Sisk house and used by the perpetrator in committing the crime. Fair cross-
examination defending against that evidence could elicit evidence of non-matching hairs
found at the Sisk house and in the knot binding Irene's hands.

State v. Clark™® explains:

"[W]here either party introduces part of an act, occurrence, or transaction, * * *

the opposing party is entitled to introduce or to inquire into other parts of the

whole thereof, in order to explain or rebut adverse inferences which might arise

from the fragmentary or incomplete character of the evidence introduced by his

adversary, or prove his version with reference thereto. * * * This rule has been

158 T843-44,
199 71011-20. On cross-examination, Randall also testified that two of the ropes from

the Sisk house did not match any ropes seized at Cecil's house (T1024).

160 646 S.\W.2d 409,412 (Mo.App.W.D.1983) citing State v. Odom, 353 S.W.2d

708,711 (M0.1962).
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held to apply * * * even though the evidence was in the first place illegal * * *."

22A C.J.S. Criminal Law § 660(c), pp. 655, 657, 658.

Finally, 8491.070, RSMo. 2000, provides: "[a] party to a cause, civil or criminal,
against whom a witness has been called and given some evidence, shall be entitled to
cross-examine said witness ... on the entire case..." Even if Officer Windham and
criminalist Randall had not testified about ropes seized in this case, under 8491.070
the defense could have properly cross-examined both of these state witnesses about
the non-matching hair evidence.

For these reasons, Judge Hodge erred in excluding the evidence. For the reasons
that follow, his error was prejudicial, reversible error.

Refusing to let the defense show thejury that hair found on and around Candi
and Irene and in the knots binding Irene's hands did not match Cecil prejudiced
the defense by suppressing its most potent tool: evidence creating reasonable
doubt about the state's evidence and claim that Cecil was guilty.

The state presented extensive testimony and exhibits concerning the physical
evidence--especially the ropes--to show that the physical evidence supported the state's
charge that Cecil committed the murders.  That the rope evidence, in particular, was
important to the state in proving Cecil's guilt is shown by the substantial amount of time
and testimony devoted to this subject. In its case in chief, through state's witnesses
Windham, Randall, Zaricor, and others, the state presented testimony, a videotape, and
photographs depicting the state's detailed collection, documentation, and preservation of

evidence including the knotted ropes binding Irene and Candi, ropes and twine found at
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the Sisk house, photographs of ropes found at Cecil's home along with the actual knots,
rope, and twine seized from the two houses.'®* Shirley testified she had seen Cecil tie
knots.'®* As promised in Prosecutor Bock's opening statement, Officer Hinesly testified
that in Cecil's oral statement he admitted tying Candi and Irene's hands.*®®

Having succeeded in excluding the non-matching hair evidence, in her closing
argument AAG Smith gloated over the lack of defense evidence to support Cecil's

defense that he did not commit the crimes:

Now ladies and gentlemen, defense counsel would have you believe that this

individual is an innocent man. There is not one shred of evidence in this that

points any direction but to him.***

Without the non-matching hair evidence, the defense had nothing to dispel the
impression created by the extensive testimony and exhibits presented by the state: that
al the physical evidence supported the state's charge that Cecil committed the murders.
Cecil could defend himself only by showing the problems--such as discrepancies and

inconsistencies--in the state's case.

101 T614,776-83,784,793-94,796,798-801,806,820-22,824,827,830-31,842-43,846-
47,1047-49,1069-70,1072; StEx's10,11,14,17,32,44,50,51,52,121,134,138,150C, 150D,
151B,151C,151D.

192 T704.

163 T546-47,1110-11.

164 T1225; emphasis added.
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The non-matching hair evidence was important because it was the heart of the
defense that Cecil was innocent. It was defense evidence of a completely different
nature than mere cross-examination bringing out discrepancies and inconsistencies in
the state's case. It was physical evidence showing someone other than Cecil had been in
very close contact with Irene and Candi at the time of their murders.

The non-matching hair evidence would have turned the state's careful preservation
and collection of evidence against the state: the state's careful preservation and
collection of evidence would have shown that someone other than Cecil left his or her
hairs on Candi's leg, on her pillow, underneath her, on her floor, and in the rope knotted
around Irene's hands. The state's own evidence would have shown that someone other
than Cecil was at the murder scene at or very close to the time of the murders.

Judge Hodge's error in excluding this evidence was not harmless. While the state's
evidence was sufficient; it was not an airtight, overwhelming case. Moreover, the
state's case had problems.

The state's evidence--through Debbie Dubois--showed the man who committed the
crime was a stranger to Irene.*®® Cecil, however, was not a stranger. Cecil had been to
Irene's house previously when he drove Shirley to pick up Candi or to get money from
Obie Sisk, and he may have gone up to the door or into the house.**®

Further, whether or not Cecil went into the Sisk house, Irene was devoted to

165 T571-73.

166 T604,680,690-95.



Candi.*®” Particularly in light of the kind of situation that Irene had seen at Shirley's,*®®
Irene would never have let Candi simply walk out the door with Shirley without
meeting the person driving Candi away from her. Irene would have scrutinized that
person.

The physical descriptions provided by witnesses who alegedly saw Cecil in a white
Ford Taurus on the morning the Sisks were killed did not match Cecil. The person
Sarah Walker saw was so dark that Sarah couldn't be sure he was Caucasian. Cecil does
not have a dark complexion. *%°

Bank teller Christy Evans helped to create a composite that failed to include a
prominent mole on Cecil's left cheek--the side facing Christy at the drive-through
window.*"

The credibility of Samantha Simmons' testimony--that Cecil said someone in
Tallapoosa owed him money but they weren't home and that she and her husband were
with Cecil when he drove past the Sisk house several times at about 6:00 p.m. on the
night before the murders and he said "the note was still on the door that he left""*--was

guestionable because it was refuted by other evidence. Samantha herself admitted it

167 T1278-81;StEX153A.
168 T1278-80,1283.

189 T671,673,1208-09.

170 7734-35,1208;DefEXA.

171 637,639-640.
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was physically impossible to see the side door because it was blocked by a bush.'”* The
police never found any note. Samantha's testimony that the lights outside the Sisk
house were on, the lightsinside were off, and there were no cars outside was refuted by
Debbie Dubois testimony: that Candi arrived home from the hospital between 3:00
and 4:00 p.m., that Debbie, Candi's boyfriend Jeremy, and Jeremy's mother were also
there, everyone ate supper at the Sisk house, and it was dark when the Bennetts and
Debbie left.'”® Debbie testified the lights were not on outside.*”

Had the defense been able to cross-examine Samantha about a reward for
information concerning the Sisk murders that was advertised in a newspaper article
about the murders,'”®> Samantha and her testimony would have been even less credible.

The rope evidence may have been extensive but it was hardly overwhelming proof
of guilt. Numerous ropes found in the Sisk home were not similar to any ropes found at
Cecil's house.'™® Criminalist Randall could not say that any of the ropes from Cecil's
house "matched" those at the Sisks; the most he could say was that some of the ropes at

the Sisk house were not dissimilar to ropes at Cecil's house.'”” Likewise, the piece of

172 T653; StEx104.

173 T559-67,590-92.

174 7592,

175 See argument as to Point 2, infra.
176 T1014.

177 T1015-18.
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duct tape found at the Sisk house did not match the duct tape at Cecil's house.'”®

The state's claim that the "Independence Day" video found at Cecil's house came
from the Sisk house was speculation. The state's own evidence showed that
"|ndependence Day" was a top selling video.*”

Cecil's alleged oral, non-documented confession was hardly credible.®® Thereis no
record of Cecil's statements because Officer Hinesly never records his interrogations.*®*
Hinesly admitted Cecil was incoherent for part of the time that he was being
interrogated. And Officer Hinesly admitted that shortly before Cecil "started making ...
incriminating statements,” Hinesly let Cecil know that Irene Sisk's nephew was a sheriff
in southern Missouri and "what [he--Hinesly] thought that he [ Sheriff Bartlett] would
feel about" his aunt's death.*®* Hinesly admitted that he mentioned what he thought
Sheriff Bartlett "might would like to see happen to" Cecil.’®® Even if this Court decides
that Cecil's confession need not be suppressed, the fact remains that Cecil--given his
own unstable physical and mental condition, the fact that it was midnight or later, he'd

aready been interrogated for 3 hours, and Hinesly was starting to make threats--may

178 T1033.

179 T1145; StEx47.

180 See argument as to Point 5, infra.
81 MT113.

182 M T108-09.

183 MT116.



have ssimply said what Hinesly wanted him to say. Hinesly, after all, knew everything
dready.’®

The blood stains on the door handle of the Barriner's Taurus did not prove much of
anything; the state never even checked to see if the blood was human blood. There was
human DNA in a swab of the stain on the door handle, but the state's withesses admitted
that the DNA did not necessarily come from the stain: the DNA picked up by the swab
could have been left on the door handle before or after the stain was made. The DNA
testing of the swab of the blood stain showed that it "might" be a mixture of human
DNA and not DNA from just one individual. If the DNA was a mixture, it was
consistent with Irene's blood. If the DNA was from one person, it could not be Irene's
blood.**

Further, the scientist's lab notes only said the DNA "might" possibly be a
mixture.®® They did not say "likely" a mixture or "probably" a mixture. Thisis
conclusive of nothing--certainly not overwhelming.

In Cecil's trash can, Office Windham found an index card saying "things for [first]*®’

entrance; gun for bag; handcuffs pocket; twelve foot of rope for legs in two six-foot

pieces." He also found a note with alist of women's names and phone numbers,

184 71130,
185 7898-971: Testimony of criminalists Maloney and Hoey.
186 T959-67.

187 Transcript reads "forced.”



including "Candace" and a different note with directions and "lives four miles south of
Risco on 153."%®

Cecil had known Candi for years, through Shirley; and the age of the card and notes
was not known. The Sisks were not killed with a gun. How long ago Cecil had written
down the list of names and phone numbers and directions was anybody's guess. Again,
this evidence is not overwhelming.

The receipts from the Dollar Store and Walmart showed that Cecil tendered $20.02
at the Dollar Store and $100 at Walmart. There was approximately $123 dollarsin
Cecil's wallet when it was seized.'® Even taking into account the amount spent at the
Tower Motel, this falls well short of the $1,000 that the person who took Candi to the
bank received. Thereis no indication that Officer Windham or any other officer found
any other money at Cecil's residence. The less than $300 that the evidence showed
Cecil had might be just about the amount of payment for a small roofing job.

Finally, despite a very bloody crime scene, there were no bloody clothes found at
Cecil's house or in the Barriner car.™

Against this less than overwhelming evidence, the non-matching hairs would have

made a difference in the outcome of the trial.

As a separate matter, AAG Smith's argument that there was "not one shred of

188 T829 StEX's34& 33.
189 stEx's 35,368 139.

190 otEx's118-121:T835,877-79.
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evidence in this that points any direction but to him" not only contributed to the
prejudice resulting from exclusion of the hair evidence, on its own it was plain,
reversible error.*®* Rule 4-3.4(e) of the Missouri Supreme Court Rules of Professional
Conduct provides:. "A lawyer shall not... (e) in trial, allude to any matter that the lawyer
does not reasonably believe is relevant or that will not be supported by admissible
evidence..."

"It is an established rule in our state that it is improper for a prosecutor, or defense

attorney, to argue matters that the court has excluded."**

In State v. Weiss, the Western District found that "plain error occurred when the trial
court allowed the State to tell the jury during closing argument that Defendant [charged
with stealing money from another "Weiss's' bank account] failed to present any
evidence that another source of funds [for Weiss own account] existed when the State
knew such evidence did exist and that it had not been introduced only because the State
had successfully argued that it should be excluded."**® The prosecutor's actions
"constituted ... affirmative misrepresentation and affirmative misconduct” that required

the Court "to reverse and remand for a new trial "%

91 Rule 30.20.

192 State v. Price, 541 S\W.2d 777,778 (Mo.App.E.D.1976) citing State v. White, 440
S.W.2d 457,460 (M0.1969) and Statev. Williams, 376 S.W.2d 133,136 (M0.1964).
193 24 S.\W.3d 198,202 (Mo.App.W.D.2000).

194
%1d.



In State v. Price, the defense failed to comply with the state's "discovery request for
withesses' and at the request of the state the trial court excluded the defense
witnesses.®® |n closing argument, the prosecutor called attention to the fact that the
defendant testified she was with other people at the time of the offense but none of those
people (her proposed witnesses) had testified at trial.*®® The Eastern District found
prejudice and reversed despite the fact that "the state's case at trial was strong," because
"agood deal of its strength was aresult of the prosecutor's ability to discredit the

appellant through cross-examination and in his closing argument."**’

The defendant in State v. Luleff was charged with receiving stolen property.*%®
When defense counsel attempted to introduce a sales receipt for the property, the trial
court sustained the state's objections and excluded the evidence.**® Even though, on
appeal, the Eastern District assumed the excluded evidence was inadmissible, the Court
held it was plain error for the prosecutor to argue to the jury: "Where's the receipt?’ ...
n 200

no receipt.

In the present case, as did the prosecutorsin Weiss, Price, and Luleff, AAG Smith

195 541 SwW.2d at 778.

196 Id

197
1d.

198 729 S.\W.2d 530,535(Mo.App.E.D.1987).

199 Id

200 |4, at 535-36.
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"intention[ally]" and "deliberate][ly] made "positive misrepresentations to the jury"” that
favorable evidence did not exist or that the defense was a fabrication: "thereisnot one
shred of evidencein thisthat points any direction but to him."** AAG Smith
certainly knew, as did the prosecutors in Weiss, Price, and Luleff, "that [Cecil] had tried
to introduce the [evidence] but [s]he had successfully argued that [it] should be
excluded..."”””

"Error committed in a criminal case is presumed prejudicial, but that presumption is
not conclusive and may be rebutted by the facts and circumstances of the case.**
However, where the court is convinced that the error contributed to the result reached
by the jury, the judgment should be reversed. Such is the case here." %

The "facts and circumstances’ of this case do not rebut the prejudice to Cecil arising
from Judge Hodge's exclusion of the non-matching hair evidence. As shown above, the
"facts and circumstances of the case" prove the prejudice.

For all the foregoing reasons, the cause must be reversed and remanded for a new

trial.

201 \Weiss, 24 SW.3d at 203; Price, 541 SW.2d at 778-79; Luleff, 729 SW.2d at 535-

36; T1225; emphasis added.

202
%2 d.

293 Gtate v. Ray, 945 S.W.2d 462,469 (Mo.App.W.D.1997) citing Tunev. Synergy Gas
Corp., 883 SW.2d 10,22 (Mo.banc1994).

204 1d. citing State v. Baker, 741 S.\W.2d 63,67 (Mo.App.W.D.1987).
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Asto Point Two: Thetrial court erred in sustaining the state's obj ection and

refusing to allow the defense to cr oss-examine Samantha about whether she " was
aware" or "heard" of a newspaper article about the case offeringareward and in
excluding Defendant's Exhibit B: the newspaper article about the Sisk killings and
thereward. Thisviolated Cecil'srightsto due process, fair jury trial,
confrontation and cross-examination of witnesses, a defense, freedom from cruel,
unusual punishment, and reliable sentencing. U.S.Const., Amend's
V,VIVIIIL&XIV; Mo.Const.,Art. 1,8810,18(a),& 21. A witness' s motiveisalways
relevant; the excluded evidence wasrelevant to impeach Samantha's credibility by
showing financial reward asa motivetoimplicate Cecil in the offense. Judge
Hodge pr g udiced Cecil by excluding this evidence because Samantha'stestimony--
that Cecil drove past the Sisk house the day befor e the murders and said he would
get money from them--was the next best thing to eyewitness testimony and
important tothe stateto corroborateitstheory that Cecil wasthe person who
committed the murders. Absent thisimpeaching evidence, the jury had no reason
to think that Samantha, Cecil'sfriend, might have given a statement implicating
him in thecrimefor any reason other than thetruth.

Prosecutor Bock claimed the defense should not be allowed to question Samantha
about a "reward that was advertised in the paper on the same day that she and her

husband went to the police" because Samantha had said in her deposition that "she did
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not know about the reward." Referring to the newspaper article about the reward,**

AAG Smith said, "that's not the real purpose for this article.” The trial court sustained
the state's objection and refused to allow defense counsel to cross-examine Samantha
about the reward or the article .*®°

Samantha's testimony was sufficiently important to the state that Prosecutor Bock
called it the "third spoke" of the case in his opening statement to the jury. Bock
emphasized that Samantha and her husband "were friends of Cecil Barriner." Bock
talked about Samantha and Daniel: Cecil's friends whom he visited and took with him
to drive past the Sisks house, for a page and a half of the transcript. ?°” Before
concluding his opening statement, Bock returned again to Samantha--reminding the jury
that because of her and her family members concern, she went to the police.?® Finally,
in closing argument, Bock relied on and cited Samantha's testimony more than once as
proof of Cecil's guilt.”®®
Bock did not even need to ask the rhetorical question: why would Cecil's friends

turn him in if he wasn't guilty? And because the reward money evidence was excluded,

defense counsel could not answer that unasked rhetorical question: why would

2% DefEXB.

206 T663;LF275-76.
207 7534,

208 T544,

209 T1195,1202,1204.
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someone's friends turn him in if he wasn't guilty? Because the reward money evidence
was excluded, defense counsel could not ask the jury to consider that evidence in
evaluating the credibility of Samantha's testimony and her motivation in testifying for
the state. Counsel could, and did, argue that Samantha’s testimony--about Christmas
lights being on at the Sisk house and cars not being there--was inconsistent with Debbie
Dubois' testimony, and that Samantha's testimony about the "yellow note" was
physically "impossible." #° But without the reward money evidence, counsel had no
evidence from which to argue that the jury should disbelieve the essence of Samantha's
testimony: that Cecil was talking about getting money and driving past the Sisks' house
the night before they were murdered.

"[C]onstitutionally improper denial of a defendant’s opportunity to impeach a
witness for bias, like other Confrontation Clause errors, is subject to ... harmless-error
analysis."'*** ""Whether such an error is harmless ... depends upon a host of factors ...
includ[ing] the importance of the witness' testimony in the prosecution’s case, whether
the testimony was cumulative, the presence or absence of evidence corroborating or

contradicting the testimony of the witness on material points, the extent of cross-

examination otherwise permitted, and, of course, the overall strength of the

210 1200-11.
L Olden v. Kentucky, 488 U.S. 227,232 (1990) quoting Delaware v. Van Arsdall, 475

U.S. 673,684 (1986).

72



IlI212 n

prosecution’ s case. [E]xclusion of relevant and admissible evidence is not aways

lI213 n

reversible error. [W]here the court is convinced that the error contributed to the

result reached by the jury, the judgment should be reversed."**

"The Constitution guarantees criminal defendants 'a meaningful opportunity to
present a complete defense."*™ "The denial of the opportunity to present relevant and
competent evidence negating an essential element of the [S]tate’s case may, in some
cases, constitute a denial of due process."**°

"Cross-examination of a withess within the permitted limitations is a matter of right,
and one of its permissible purposes is to bring out facts that may tend to show that the
testimony of the witness on direct examination is untrue or is not entitled to belief."**’

"Motive for false accusation of one charged with a crime by a witness for the state is

a proper subject for inquiry in a criminal prosecution, and evidence to prove the motive

?21d. at 232-33.

213 gtate v. Ray, supra,945 S.W.2d at 4609.

24 d.

215 Crane v. Kentucky, 476 U.S. 683,688 (1986) citing Strickland v. Washington, 466
U.S. 668,684-85 (1984).

216 grate v. Copeland, 928 S\W.2d 828,837 (Mo.banc1996).

217 tate v. Thompson, 280 S.W.2d 838,840 (M0.1955) citing Alford v. United States,

282 U.S. 687,601 (1931).
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may be developed either by cross-examination or by impeachment."**® "The danger that
the trial will become bogged down in collateral issues and the jury distracted and
confused does not outweigh defendant’s interest in showing the accusing witness
bias."**® "The bias of an accusing witness is never a 'collateral’ matter but is directly
and intimately involved in the issues of the case."**°

'[A] tria court may, of course, impose reasonable limits on defense counsel’s
inquiry into the potential bias of a prosecution witness, to take account of such factors
as "harassment, prejudice, confusion of the issues, the witness' safety, or interrogation
that [would be] repetitive or only marginally relevant..."" **

The Supreme Court has warned against frustrating the "the truth-seeking function of
atrial" by limiting the scope of a prosecutor's cross-examination.?”” The converse is
also true: it does not serve the truth-seeking function of atrial to insulate a state's

witness from questions asking if she knew about a financial reward for information

about the offense.

218 grate v. Lampley, 859 S.W.2d 909,911 (Mo.App.E.D. 1993) citing State v. Woods,
508 S.W.2d 297,301 (Mo.App.1974).

219 1d. citing State v. Hedrick, 797 S.W.2d 823,827 (Mo.App.1990).

220 1d. citing State v. Johnson, 700 S.W.2d 815,817 (M0.banc1985).

221 Olden v. Kentucky, supra, 488 U.S. at 232 quoting Delaware v. Van Arsdall, supra,
475 U.S. at 679.

22 Doyle v. Ohio, 426 U.S. 610, 636n.7 (1976).
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Here, defendant's right to impeach Samantha's testimony by showing a motive--
financial reward--for false accusation was not merely subject to reasonable limitations:
it was denied atogether. The trial court's exclusion of "all evidence" that would have
demonstrated Samantha's motive to falsely accuse Cecil and to testify favorably for the
state was error.”*

It isnot just ironic that in a case where the state claimed that the defendant

224

committed murders for money, “*" the state objected to cross-examining a state's witness

223 State v. Colton, 227 Conn. 231,250, 630 A.2d 577,588 (Conn.1993) (Appropriate to
guestion state's witness about receiving reward for providing information about offense;
"Inquiry into the possible financia stake of a witness in the outcome of a case in which
the witness is testifying is a proper subject of impeachment") citing Wheeler v. United
States, 351 F.2d 946,947 (1stCir.1965); State v. Howard, 693 S.W.2d 888,890-91
(Mo.App.W.D.1985) (excluding all evidence of victim's juvenile offender status and
record violated defendant's right to confrontation and required reversal because it
prevented defendant from establishing motivation of witness to testify for the state);
State v. Hunter, 544 SW.2d 58 (Mo.App.K.C.D.1976) (trial court's error in refusing to
allow cross-examination of bank teller who identified defendant as person who
attempted to cash aforged check as to her possible motivation for testifying--whether
her fear of losing her job compelled her to testify and to identify the defendant--
prejudiced defendant and required reversal).

224 | F202-03,209-10:T535,538,540,546,1196,1199,1202,1204.
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with regard to her motive: whether she was aware of a newspaper article offering a
financial reward for information about the murders. As shown above, the total
exclusion of such cross-examination was prejudicial error. For the foregoing reasons,

the cause must be reversed and remanded for a new trial.

Asto Point Three Thetrial court erred and plainly erred in overruling defense

objectionsand allowing the state to elicit Shirley'stestimony that when she, from
timeto time, broke up with Cecil, hewould " get mad" and " angry" and " show
up" at her mother'shouse and that shereceived aletter from Cecil in November,
1996, that " disturbed” her. Thisviolated Cecil'srightsto due process of law and
fair trial, meaningful accessto the courts, freedom from cruel and unusual
punishment, reliable sentencing, and to betried, convicted, and sentenced only for
offenses charged. U.S.Const., Amend'sV VI, VIII, & XIV; Mo.Const.,Art.
1,8810,17,18(a),& 21. Evidencethat Cecil got "angry" and "mad" when Shirley
broke up with him, that he went to her mother'shouse, and that hisletter
"disturbed" her wasno morelogically or legally relevant or probative of the
charged offenses at thistrial than evidence of Cecil's conduct involving Shirley and
her son Shawn Tutor was at thelast trial. No valid reason, certainly not Shirley's
state of mind, warranted admitting thisevidence. Cecil'sletter contained

referencesto his sexual behavior -- not to hisbeing angry or mad at Shirley or at
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anyonein the case. Cross-examination of Shirley concerning the actual, sexual
content of theletter would have dispelled theinnuendo that it disturbed her
becausein it Cecil was" mad" or "angry" at her or someone elseor it made her
fear Cecil would " show up" some place, but counsel could not do this becauseit
would have opened the door to prejudicial evidence of Cecil's sexual relationship
with Shirley. Evidence of Cecil'sanger at Shirley and the" disturb[ing]" letter was
unrelated to the charged offenses but prejudiced Cecil by allowing thejury to
consider evidence of, or suggestive of, bad acts or uncharged misconduct as
evidencethat he was of bad character--thereforelikely to have committed the
charged offenses--and as proof of hisguilt of the char ged offenses.

Prior to trial, the court granted defense motions to exclude letters Cecil wrote to
Shirley containing details of their sexual relationship and other evidence of Cecil's
sexual relationships.”*

At trial, AAG Smith asked Shirley about her periodic "break-ups’ with Cecil and a
"disturb[ing]" letter Shirley received from Cecil:

Q. [AAG Smith] If you would break up with the defendant, how would he react to

that?

A. [Shirley] Hewould get mad. He would show up, like, come to my mom's and --

MS. BEIMDIEK [defense counsel]: Objection, Your Honor. May we

%5 MT36-37. Motions 30 and 30A were filed prior to the first trial and may be found at

PrevLF93-96,& 111-14; A2-A9.
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approach?
THE COURT: Yes.
MS. BEIMDIEK: | don't know how far she intends to go with this, but |
know there are some allegations of fights between the two of them.
MS. SMITH: Uh-uh. We're not going to do any of that.
MS. BEIMDIEK: | mean, that's irrelevant, so, just with that
understanding. #*®
THE COURT: All right.
Q. (by Ms. Smith) Without getting into specifics, if you would break up with the
defendant, how would he react?
A. [Shirley] He would be mad. He would be angry.
Q. Okay. Andin August of 1996, what was your relationship when you got sent to
the prison?

A. Wéll, we had split up, and we both was [sic] trying to get back together. And

226 T684. Although the motion for new trial included as a point of error, "overruling
defendant's objection to [ Shirley] Niswonger describing how the defendant behaved
during times they would break up..." it is not clear from the record whether counsel is
objecting to any testimony concerning how Cecil reacted when Shirley broke up with
him, or whether the objection is only to testimony concerning "fights between the two
of them." Accordingly, insofar as the Court should find the point not fully preserved,

appellant respectfully requests review for plain error. Rule 30.20.
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when | went back to Tipton, he wrote me a letter.
. Okay. So, during this time then when you went back to prison, you were still
talking?
. And corresponding. | called him when | got--1 guess, when | got to Renz over
the phone several times...
. At any point in there, did you finally break off your relationship with the
defendant?
. Yes. | told him that it was probably better that he go hisway and | go my way,
because we were just making both--each other miserable. And | wasn't going to
go back down to Poplar Bluff after | got back out again.
. Okay. And did you hear from the defendant again after that?
. | got aletter from him around November of '96, and it was real--
MS. BEIMDIEK: Objection. May we approach?
THE COURT: Isit necessary?
MS. SMITH: She's not going to get into the substance of the letter, but
it goes to show the state of mind of the witness.
THE COURT: Do you till object?
MS. BEIMDIEK: Yes.
THE COURT: All right. Come up.
MS. BEIMDIEK: | think she's going to say what the letter read.
MS. SMITH: And that it was weird. And that after that, she decided

not to contact him at all.
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MS. BEIMDIEK: We need to hold it down.
MS. SMITH: Can they hear us?
THE COURT: What is your objection to that?
MS. BEIMDIEK: WEéll, she says that the letter--the stuff that was
weird--
MS. SMITH: Sheisnot going to talk about that. Absolutely not.
That's why we're not going into specifics of the letter. But the
thingisthat her breaking it up and calling off the things with the
defendant and not getting back with him is one of the reasons he
picked Candi. It's motive.
THE COURT: All right. But you're not going into the contents?
MS. SMITH: No, sir. No, sir. No.
THE COURT: Okay. Overruled.
Q. (by Ms. Smith) Without getting into the contents of that letter, smply what was
your reaction to it?
A. [Shirley] | was disturbed by it.
Q. Okay. And after that, did you have any contact or correspondence with the
defendant until after the time your daughter died?
A. No.**’

The defense included these rulings in the motion for new trial.**®

221 T684-87.



Shirley's testimony that when she broke up with Cecil, he would get "mad," "angry,"
"show up,” and "come to" her mother's house served no legally probative purpose. It
functioned solely to prejudice the jury against Cecil by implying he was of bad
character, guilty of bad acts and uncharged misconduct, and by allowing the jury to
speculate about Cecil's intentions toward Shirley and possibly her mother and others.

Heightening the prejudice was Shirley's testimony that she was "disturbed” by a
letter she received from Cecil in November of 1996. The jury was not told, and could
only speculate, why the letter "disturbed" her. The jury was free to provide its own
speculative ideas of what it was in the letter that "disturbed” Shirley. Especially
because these two pieces of evidence were juxtaposed -- the "disturbing” letter right
after Shirley's testimony that Cecil would get "angry" and "mad" and "show up" at her
mother's house--the jury logically would conclude that Cecil's letter expressed anger or
alarmed or scared Shirley or that he threatened to "show up" at Shirley's mother's house
or somewhere else.

Eliciting Shirley's testimony that the letter "disturbed" her deliberately misled the
jury into believing that in some manner it was connected to or foreshadowed the
charged offense. The speculation it aroused was prejudicial, but what made this
evidence truly malevolent was that although the letter contained no expressions of anger
or madness or violence or threats, any attempt by the defense to cure that implication by

cross-examining Shirley about the actual content of the letter would have opened the

228 | F242-43.
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door to evidence of Cecil's sexual behavior.?*°

Shirley's" state of mind" was not relevant to any issuein the case.

AAG Smith first justified eliciting Shirley's reaction to Cecil's letter on the grounds
"it goes to show the state of mind of the witness."**® The "state of mind" exception to
the hearsay rule concerns the state of mind of the declarant--in this case, Cecil--not the
state of mind of the person who was on the receiving end of the declaration--in this
case, Shirley.*! In Statev. Copple, the victim in the case testified to a statement made
by her mother regarding the time that an event occurred.”**> The Western District found
"the statement,” that "of a declarant who is neither the witness nor the victim," did not

fall within the state of mind exception, and was inadmissible.**®

?%9 T686-87; LF242-43. 'When evidence is inadmissible because it is not relevant, it can
nevertheless become admissible because a party has opened the door to it with atheory
presented in an opening statement. Therefore, a defendant's opening statement can open
the door to evidence of aprior crime.’ State v. Rutter, 2002 WL 31863839 (Mo.banc
12/24/2002)* 8.

2% T686.

281 »Out-of-court statements offered to prove knowledge or state of mind of the
declarant are not hearsay." State v. Brown , 998 S.W.2d 531,546 (Mo0.banc1999) citing
State v. Basile, 942 S.W.2d 342,357 (Mo.banc1997).

282 51 SW.3d 11,17 (Mo.App.W.D.2001).

233 Id
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Further, even if admissible as a state of mind exception to the hearsay rule, a
statement may not be admitted unlessit is relevant. The statements in this case are
those made by Cecil in the letter to Shirley concerning their sexual relationship or his
sexual behavior, and this Court has already ruled such evidence inadmissible.?**

Absent threatsto Candi or Irene, neither Cecil's on-and-off relationship with
Shirley nor her reactionsto hissexually explicit letterswerelogically or legally
relevant to the charged offenses. Shirley'stestimony wasinadmissible evidence of
bad character, bad acts, or misconduct that prejudiced Cecil. Thisevidence does
not fit the motive exception: "It'sdejavu all over again." **°

At Cecil's first trial, the state elicited that Cecil "had once told [Shirley] that he
would take her son into the woods and shoot him."**® On appeal, this Court rejected the
state's assertion that this testimony was "properly admitted under the motive
exception..."**’

The state contends [Shirley's] testimony, along with evidence that [ Shirley] had
ended her relationship with appellant several months before the murders, was

both logically and legally relevant to establish appellant's animus toward

[Shirley] and, thus, motive for the murders. The state asserts that appellant killed

2% Statev. Barriner, supra.
2% Yogi Berra
2% gtatev. Barriner, supra, 34 SW.3d at 148.

237
371d.
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Irene Sisk and Candy Sisk in a gruesome fashion to say "go to hell Shirley...
This Court disagreed:

[Shirley's] testimony was not legally relevant to prove appellant's motive.

Stewart,!?% cited by the state, is distinguishable. In Stewart, the defendant

threatened both his victim and the victim's mother. Stewart, 18 SW.3d at 86. In

the present case, there is no alegation that appellant threatened Candy Sisk or

Irene Sisk. Nor is there evidence that appellant threatened Candy's mother,

[Shirley] Niswonger. The prejudicial effect of [Shirley's] testimony substantially

outweighs its probative value in that it may have led the jury to convict appellant

on propensity evidence. Thetrial court erred in admitting the evidence.**°

As this Court held on appeal from the previous trial, the status of Cecil's romantic
relationship with Shirley had no connection to the charged offenses. Shirley's testimony
here, as at the first trial, improperly suggested to the jury that Cecil was of bad character
and had a propensity to commit bad acts. It invited the jury to use that evidence, and
whatever they imagined Cecil might have said that "disturbed” Shirley, to convict Cecil.

Lacking the benefit of instruction or admonition otherwise, the jury would certainly
consider Shirley's testimony about Cecil’ s behavior and "disturb[ing]" letter as evidence

that Cecil killed Shirley's daughter, Candi, and Candi's grandmother. The jury would

238 1d.; emphasis added.
2% State v. Stewart, 18 SW.3d 75 (Mo.App.E.D.2000).

240 Barriner, 34 S\W.3d at 148.



not know that Cecil’s relationship with, and letters to, Shirley were unrelated matters
unconnected to, not probative of, the charged offenses and should not be used as
evidence of guilt. No valid purpose existed for admitting this evidence; it served only,
improperly, to tarnish Cecil's character, document a propensity to commit bad acts and
misconduct and imply he had committed the charged offenses.”**

“Totestify to similar criminal actsiserror.”**

The long-standing rule in Missouri is that evidence of uncharged crimes, wrongs, or
acts (“other crimes’) for which the accused isnot on trial is inadmissible to demonstrate
the defendant’ s propensity for similar acts.*** The rule applies to conduct that “could
have been the subject of a criminal charge” and probably to other acts and conduct that
the jury would perceive to be wrongful, criminal or that would arouse in the jury the
same kind of prejudice against the defendant that would be created by “a disclosure that
n 244

the defendant has engaged in criminal conduct.

Evidence of a defendant’s prior misconduct may be admitted if it is “logically

?*1 See, infra, note 251, State v. Lancaster, State v. Sexton, and State v. Olson.

242 gtate v. Randolph, 698 S.W.2d 535,541 (Mo.App.E.D.1988) (evidence defendant
may have been involved in previous incident similar to charged offense prejudiced
defendant and required reversal).

243 State v. Bernard, 849 S.W.2d 10,13 (Mobanc1993) citing State v. Reese, 274
S.\W.2d 304,307 (M0.1954).

24 State v. Sladek, 835 S.W.2d 208,313n.1 (Mo.banc1992).
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relevant, in that it has some legitimate tendency to establish directly the accused's guilt
of the charges for which heison trial, and if the evidence is legally relevant, in that its
probative value outweighs its prejudicial effect.” **° Exceptions to this rule allow
admission of evidence of uncharged bad acts or misconduct to establish motive, intent,
absence of mistake or accident, acommon scheme or plan, or identity.

Demonstrating bad character and propensity to commit a particular crime are not
among the purposes or exceptions under which "other crimes' evidence may be
admitted at trial.>*® "Reputation or character testimony is admissible only when a
defendant has put his own reputation in issue."**" Cecil did not put his character in
issue here.

Shirley's testimony that Cecil got "mad" and "angry" and then "show[ed] up" at her
mother's house was evidence the jurors would use to find that Cecil had a done a similar
thing in this case: he was mad and angry at Shirley, he went to her daughter's house,
and he killed Shirley's daughter and her grandmother. This was exactly what the state
argued:

He went there because Shirley had dumped him, finally, and he killed her

daughter and left her, Shirley, the ultimate calling card--the knife right in the

24% 1., 835 S.W.2d at 311; citations omitted.

246
Id.

247 State v. Hernandez, 815 S.W.2d 67,70 (Mo.App.S.D.1991).
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middle of Candi's chest. That was the final greeting or get-back at Shirley.?*®
For this reason, the evidence was highly prejudicial .**

Contrary to AAG Smith's contention,?*® that Cecil would get "mad" and "angry" and
"come to [her] mother's house" when Shirley broke off their relationship was no more
logically or legally relevant at this trial than was Shirley's testimony at the first trial:
that Cecil had threatened to kill her son.

There was no evidence the murders occurred because Shirley broke up with Cecil; there
was only the state's assertion that this was Cecil's motive. Neither Shirley's "disturbed”
testimony nor her "mad" and "angry" testimony nor any other testimony supports the
state's claim that Cecil's "motive" in "pick[ing]" Candi was because Shirley broke up
with him.

Nor does the family connection--Candi was Shirley’ s daughter--make Shirley's
"mad" "angry" and "disturbed" testimony any more logically or legally relevant at this

trial than her testimony about her relationship with Cecil and his threats against her son

were at the last trial.>>* Moreover, this theory could not explain Irene's murder because

248 71226,

% 1d. at 536-40.

20 T687: "But the thing is that her breaking it up and calling off the things with the
defendant and not getting back with him is one of the reasons he picked Candi. It's

motive."

1 See e.g., State v. Lancaster, 954 S.W.2d 27 (Mo.App.E.D.1997) (admission of
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there was no evidence that Irene was related to Shirley or that Cecil believed that
Shirley had affection for Irene such that killing Irene would "get-back" at Shirley.

For the foregoing reasons, as at the last trial, the trial court's error in admitting this
irrelevant evidence prejudiced Cecil. It violated hisright to be tried, convicted, and
sentenced only for, and on good evidence of, the crimes actually charged.?

Where erroneously admitted evidence taints the proceedings, a new trial is required--

evidence of defendant’s uncharged abuse of other family members was prejudicial error
requiring reversal); State v. Sexton, 890 S.W.2d 389 (Mo.App.W.D.1995) (evidence of
defendant's uncharged sexual misconduct involving two step-daughters inadmissible at
defendant's trial for raping and sodomizing third step-daughter from different marriage);
State v. Olson, 854 SW.2d 14 (Mo.App.W.D.1993) (Testimony of complaining
witness, defendant’ s eight-year-old stepdaughter, that defendant gave beer and
pornographic literature to his six-year-old son not relevant and “served only to inflame
and prejudice the jury asto Olson's character”); Statev. Kitson, 817 S.\W.2d 594,598
(Mo.App.E.D.1991) (where defendant was charged with sodomy of his son, and
evidence showed defendant inserted inanimate objects into son’s anus, evidence that
defendant had inserted inanimate objects into his own anus and into his wife’'s anus was
reversible error).

22 Gtate v. Barriner, supra, 34 S.W.3d at 144 citing State v. Clover, 924 S.\W.2d
853,855 (Mo0.banc1996); Statev. Burns, 978 S.W.2d 759,760 (Mo.banc1998);

U.S.Const., Amend's V,VI,X1V; Mo.Const., Amend's 10,17,& 18(a).
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even if the evidence is overwhelming.?*® As shown in the portion of the argument
addressing Point 1, supra, the state's evidence against Cecil was sufficient but not
overwhelming. It cannot be said "that the inadmissible evidence did not contribute to

the jury's verdict."™* The cause must be reversed and remanded for a new trial.

Asto Point Four: Thetrial court erroneously overruled defense motions based

on Prosecutor Bock's misconduct in making statementsto the pressresultingin

Warren County jurorsreading and hearing about a St. L ouis Post-Dispatch

newspaper article concerning the case and an unrelated murder case previously
charged against Cecil. Denying motionsfor a continuance and venue change or,
alternatively, to select ajury from another county or, alternatively, for individual
voir dire of jurorswho had read or heard about the case violated Cecil'srightsto
due process, fair jury trial, fundamental fair ness, freedom from cruel, unusual
punishment and reliable sentencing. U.S.Const., Amend'sV VI VIII & XIV;
Mo.Const.,Art1,8810,18(a),& 21. Cecil was prejudiced becausejurorsreading or
hearing about the article learned this Court could--did--rever se the convictions

and death sentences assessed by a previousjury. They learned about inadmissible

253 gtatev. Charles, 572 S.W.2d 193 (Mo.App.K.C.D.1978) (notwithstanding lack of
defense objections, prosecutor's repeated injection of evidence of other crimes required
reversal).

254 Statev. Barriner, supra, 34 SW.3d at 152.
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evidencerequiring reversal: avideotape of Cecil and Shirley--" the younger
victim's mother" --engaged in " sexual bondage," and that Cecil " threatened to Kill
one of [Shirley's] other children." Attributing prosecutor Bock asthe source of the
information, the article previewed the state's evidence against Cecil: Cecil was
using methamphetamine at the time of the crime and feared failing a drug test and
violating his probation on another case; he sought money from the Sisks, took
them to a bank wherethey cashed a check for him, "took them home, tied them
up, tortured them and murdered them..." Hestabbed the" grandmother ... 17
timesin the chest" and stabbed Candi " several timesin her neck and sexually
assaulted [her] after her death..." Jurorswho read the article knew in advance of
trial that in Bock's opinion, " It isan unbelievably brutal crime."

Without identifying a sour ce, the article reported information not then a matter
of publicrecord: "1n 1997, Barriner was charged in Butler County with the
stabbing death of Maggie Jean Moore, 32, in December 1994. After Barriner was
found guilty in the double homicide case, prosecutor s dismissed the M oor e case,
but they may fileit again depending on what happensin Warren County."

When he spoke to the newspaper reporter before retrial, Prosecutor Bock was well
aware that certain evidence would be inadmissible. Bock knew he could not bring into
the courtroom evidence of Cecil's sexual activities with Shirley and Cecil's threats
against her son. He knew this because this Court had held that Bock's use of the sexual
evidence and the threats at the first trial prejudiced the jury and required a new trial.

And, at a pretrial hearing on a defense motion to exclude evidence of the threats to
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Shirley's son, this Court's opinion was discussed, Bock acknowledged that evidence of
the threats was inadmissible, and the trial court stated it was inadmissible.?>

Prosecutor Bock also knew he could not bring into the courtroom evidence that
Cecil had been charged with murder in an, unrelated case. Bock knew this evidence
was inadmissible because: 1) such "other crimes" evidence is generally inadmissible, 2)
Judge Hodge had already excluded evidence of the unrelated murder charges, and 3)
Bock had told the defense he "did not intend to initiate in its evidence or testimony,
evidence about that particular homicide."?*°

Knowing this evidence was not admissible and he could not use it at Cecil's retrial,
Prosecutor Bock never said a word about it in the courtroom. Instead, viathe press,
Bock broadcast this evidence across Warren County into the homes of the venire
members before they ever stepped into the courthouse.  The impact of this article was
such that people in Warren County read it to friends and discussed it with each other.
Discussion of the article did not stop at the courthouse door: jurors in the waiting room
257

participated in, or listened to, discussions about the article.

Prosecutor Bock's comments could not have been inadvertent. He had a perfect

255 M T42-46.

2% gtatev. Barriner, supra, 34 SW.3d at 144 citing State v. Bernard, supra, 849
S.W.2d at13; T24,26.

257 Out of court: T25,112-16,192-93,263-67,370,372,496-97. In the jury waiting room:

T28,273-82,286-91,367-68,373.
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opportunity to defend or explain his conduct when defense counsel raised the matter
before trial. Bock never said aword.”*®

Prosecutor Bock never claimed that he did not intend such publicity or that he did
not deliberately, as the ethical rules put it, "make an extrgjudicia statement that a
reasonable person would expect to be disseminated by means of public
communication..." Bock had to "know([] or reasonably should [have] know[n] that [his
comments would] have a substantial likelihood of materially prejudicing an adjudicative
proceeding."*®

Appellate Courts have consistently ruled that attorney conduct comparable to
Prosecutor Bock's is improper. For example, in In the Matter of Litz, the Indiana
Supreme Court found that a defense attorney violated Indiana Professional Conduct
Rule 3.6(a) by writing letters about the case that appeared in three local newspapers
while retrial was pending following reversal of the defendant's conviction on appeal and
remand for a new trial.?®® Attorney Litz's letters contained a "description of evidence
that could have been inadmissible at trial (i.e., the fact and result of the lie detector test),
n261

and his opinion that his client did not commit the crime for which she was charged...

The Indiana Court found that LitZ's |etters violated Indiana Rule 3.6(a)--identical to

2%8 T2-9,
259 Missouri Supreme Court Rule 4-3.6(a).
260 721 N.E.2d 258 (Ind.1999).

261 1d. at 259-60.
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Missouri Rule 4-3.6(a):%%
The respondent's letters to area newspapers created a substantial likelihood of
material prejudice to the pending jury retrial of the respondent's own client.
Some of the statements contained therein presumptively presented that risk: his
description of evidence that could have been inadmissible at tria (i.e., the fact
and result of the lie detector test), and his opinion that his client did not commit
the crime for which she was charged... **®

Similarly, in In re Zimmerman,***

the Tennessee Supreme Court upheld the trial
court's determination that a prosecuting attorney "technically” violated the state's
disciplinary rules based on two incidents in which he spoke "informally" to the press
and the prosecutor's statements appeared in newspapers. The Court found that
discipline was warranted even though the prosecutor "did not act maliciously or with
intent to interfere with afair trial ... to influence the trial judge in imposing

sentence..."?®®

262 v A lawyer shall not make an extrajudicial statement that a reasonable person would
expect to be disseminated by means of public communication if the lawyer knows or
reasonably should know that it will have a substantial likelihood of materially
prejudicing an adjudicative proceeding.”

263 Id.

264 764 S\W.2d 757 (Tenn.1989).

26514, at 759-60.
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Delaware prosecutors violated that state's ethical rules by making comments about

the case--concerning inadmissible and unsupported, speculative evidence--reported in a

newspaper during the trial in Hughes v. State.**®

The present case, of course, was not a disciplinary proceeding but aretrial in a
criminal case. Nevertheless, the foregoing cases are solid authority for this Court to
find that Bock's conduct was improper. Further, as in those cases, Bock's conduct here
was prejudicial.

The defense (as Prosecutor Bock told the jurors at the start of the general voir dire)
had taken a change of venue to move the trial from New Madrid County. **” Bock's
statements to the press, however, effectively voided that change of venue. Bock's
statements succeeded in bringing the small-town knowledge of New Madrid, the scene
of the crime, to Warren County. Everyone in Warren County might not know everyone
else, but Bock tried to make sure they all knew Cecil.

Because Bock's comments to the press appeared in the newspaper and created "a

substantial likelihood of materially prejudicing an adjudicative proceeding,"?®® Judge

266 437 A.2d 559,575 (Del.1981).

267 T431. Bock explained that "in rural Missouri, in small counties, small populations of
which we [New Madrid] are one, a defendant has a right, an absolute right to take atrial

out of your county, and that right was exercised in this case, asit isin many cases. And

so we end up here in Warren County."

268 Rule 4-3.6(3).



Hodge needed to take action to avoid that prejudice from occurring. The defense
motions suggested three possible ways for Judge Hodge to take corrective action.
The defense motions for a continuance to allow a change of venue or to select ajury

from a different county®®

were feasible means of avoiding the prejudice. Bock's
misconduct in speaking to the press was deliberate, thus any prejudice to the state
resulting from a continuance and change of venue or selection of a jury from another
county would be prejudice of the state's own making. There was, simply, no good
reason to deny the defense request to ensure afair trial by changing venue or changing
the source of the jury.

That was what the Kentucky Supreme Court held in a case much like the present

case. In Bush v. Commonwealth,?”

comments by the prosecutor were featured in a
newspaper article appearing on the day of trial. Twelve potential jurors had read the
article (compared to 31 in the present case), but only two jurors were excused; one juror
was not excused even though she admitted being influenced by the article.*”* The
Kentucky Supreme Court held:

Clearly, the trial court should have granted a continuance in this case to permit

sufficient time to pass to dispel the preudice caused by the article

Alternatively, the trial court could have changed venue to a place where the

269 189,
270 839 S.\W.2d 550,554 (Ky.1992).

271
Id.
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prejudice from the article would not have been a factor.  The prosecutor
committed a clear violation of the Kentucky Rules of Professional Conduct, Rule
3.6, Tria Publicity (SCR 3.130), and in particular of RPC 3.6(a) and of (b)(4),
(5 and (6). Among other things, these rules prohibit dissemination of
information that would be inadmissible evidence at trial. The limit of what is
permitted in a criminal case is described in RPC 3.6(c)(7), and was far exceeded
inthiscase. We have no hesitancy in condemning such conduct and declaring
it grounds for reversal, thereby denying the prosecutor an advantage
improperly obtained?"?
A motion for change of venue is "within the discretion of the trial court” and the
court's ruling will be upheld on appeal "unless it was a clear abuse of discretion."*”® In
the present case, not granting the motion was an abuse of discretion. Of the 97

prospective jurors who were summoned, 31--almost one third--had read or heard about
the article featuring Bock's statements and opinions about the case, the convictions and
death sentences, the reversal, and the unrelated, uncharged murder case. Asin Bush v.
Commonwealth, the trial court should not have allowed the state to benefit from "an
advantage improperly obtained.” "[T] he trial court should have granted a continuance
in this case to permit sufficient time to pass to dispel the prejudice caused by the article”

or "changed venue to a place where the prejudice from the article would not have been a

2121d.; emphasis added.

23 State v. Baumruk, 85 S.W.2d 644,649 (Mo.banc2002).
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factor."

Having declined to continue the case to allow a change of venue or selection of a
jury from another county, there still remained to Judge Hodge an alternate means of
ensuring that Bock's comments to the press and other information in the article would
not taint the trial: the defense motion for individual questioning of jurors who had read
or heard about the article. This option was, in fact, what an lllinois trial judge did in
Peoplev. Aleman.?”

Faced with the a high-profile retrial in a criminal case®” and the

defendant's concern about pre-trial publicity, the circuit court employed a two-

step process to select the jury, first, individually questioning members of the

venire (outside the presence of others) as to their knowledge about the case or
defendant. Those members who had been exposed to pre-trial publicity were
guestioned further as to their knowledge of the facts and the effect, if any, of the

exposure. This "specia,” individual questioning by the court occurred outside

27 313 111.App.3d 51, 729 N.E.2d 20 (I1.App.2000).

27> Aleman was indicted in 1976 for a 1972 murder and acquitted after a bench trial in
1977. In 1990, after the trial judge learning that he was being investigated by the FBI
for bribery, the judge committed suicide. The defendant was indicted again in 1993.
After acircuit court rejected Aleman's double jeopardy claim, he was tried by ajury and

convicted. 313 Ill.App.3d at 54, 729 N.E.2d at 25.
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the courtroom with only the attorneys and defendant present.?"

The procedure employed by the Aleman trial court ensured that contrary to the

defendant's claim on appeal, 'the jury selection "atmosphere™ at that trial was not

m 277

publicity-tainted.

But not so here. Unfortunately, here, Judge Hodge refused individual questioning of
jurors who had heard about or read the newspaper article about the case.?”® This meant
the attorneys--and the judge--had no way of knowing which jurors had read or heard
about the inadmissible evidence of Cecil's sexual activities with Shirley. The attorneys
and the judge had no way of knowing which jurors were aware a jury previously had
convicted Cecil and sentenced him to death. Nor did the attorneys and the judge have
any idea which jurors knew that Cecil had been charged in an unrelated murder, those
charges had been dismissed, and the prosecutors in that case would make a decision on
whether to refile charges depending on what happened in this case.

Of course, this lack of knowledge about what the jurors knew would not prejudice
the state. It could not hurt the state not to know if the jurors were aware that a previous
jury had convicted Cecil and sentenced him to death or if the jurors knew that Cecil had
engaged in sexual bondage with Candi's mother or if they knew that prosecutorsin

another county thought Cecil was responsible for another murder.

278 1d. at 58, 729 N.E.2d at 27- 28.

277 1d. at 58-59, 729 N.E.2d at 27-28.

218 E.g., T292,295,298.
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Finally, in light of what occurred during voir dire of the fourth small panel, this
Court cannot ratify the trial court's refusal to quash that panel or to allow more detailed
guestioning of all jurors who indicated they had heard or read about the article. Despite
the fact that Prosecutor Bock expressly asked the fourth panel if they had "heard
anything, discussed anything, or read anything or seen anything on the Internet about
this case" no less than 7 jurors failed to respond to that question until asked
individually.*”

Certainly it did not help matters that Judge Hodge began the jury selection process
with voir dire of small groups and that he failed to instruct all the jurors that they were
not to discuss the case.?®® Nor did it help that at least seven jurors, and perhaps more,
failed to respond when asked if anyone had "heard" or "read" about the case.?®!

It is worth noting that it was only after specific probing that seven jurors--who had
not initially responded to Prosecutor Bock's question--finally admitted they had heard of
the article. One of the jurors who did not respond, Ms. Thomas, ultimately admitted

that she had formed an opinion she could not set aside.?®* With this in mind, the

219 7286-92. Jurors Woodson, Thomas, Harrelson, Scott, Orf, Schwarzen, and Simpson
eventually admitted they heard other jurors discussing the case in the jury waiting room.
280 The trial judge acknowledged that he didn't think "anyone" told the jurors not to

discuss the case while waiting to be called for voir dire (T295).
281 T262.

282 T087.



concerns expressed by defense counsel prior to voir dire are well taken. Counsel
expressed concern "that even today when we voir dire these jurors about publicity, that
some of them may be so inflamed by the information they have now learned that they
may not be candid with us about what they have been exposed to so that they can set
Cecil Barriner up, so that they can serve on thistrial, and then poison the jury with what
they have learned and taken with them into the jury room."?%®

Prosecutor Bock's misconduct created the problem. Bock's comments to the press
violated his "obligation ... in acrimina prosecution” not to make sure he would "win a
case" but to ensure "that justice shall be done."***

Bock struck a"hard" and "foul" blow when he spoke to the newspaper reporter
before trial. He violated the ethical rules and destroyed the integrity of the judicial
proceeding that he convened to prove Cecil's guilt. Judge Hodge's restrictions on the
attorneys, and his denial of the motions for a continuance and venue change or,
aternatively, to select the jury from another county, and his refusal to let the attorneys
ask jurors who had "heard" or "seen" something what it was they heard or saw, did
nothing to ensure an untainted trial.

The record of what transpired -- before trial: Bock's discussion of the charged

murder and the uncharged murder in the newspaper; what occurred the morning of trial:

Judge Hodge's denial of curative pretrial motions; and what occurred at trial during voir

% T6.

284 Berger v. United States, 295 U.S. 78,88 (1935).
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dire: Judge Hodge's restrictions on questioning the prospective jurors -- does nothing to
inspire confidence in the verdicts at either stage of trial.

Unfortunately, it is left to this Court, belatedly, to cure Prosecutor Bock's
misconduct. Asit isnow too late for a continuance and change of venue or to select
jurors from another county, or to question those Warren County jurors who heard or

read about the case individually, the Court should reverse and remand for a new trial.

Asto Point Five: Thetrial court erred in overruling Cecil'samended motion to

suppress statements, hisobjections at trial, and admitting evidence of Cecil'soral
statements. Thisviolated hisrightsto due process of law, fair trial, silence, non-
incrimination, freedom from cruel, unusual punishment, and reliable sentencing.
U.S.Const., Amend'sV,VIII1,& X1V; Mo.Const.,Art.1, 8810,19,& 21. Cecil's
statementswer e not voluntarily, knowingly or intelligently made as shown by the
totality of circumstances. Cecil'srefusal to sign awaiver of hisrights, his
incoherent condition duringinterrogation, Officer Hinesly'sintimidating and
threatening revelation that Irene's nephew was a sheriff, and both officers' display
of their guns. Admission of Cecil'soral statements prejudiced him because they
admitted guilt.

285

Pretrial, the defense filed and litigated an amended motion to suppress statements.

The amended motion alleged that Cecil's statements were involuntarily made and were

285 | F152-50:MT99-117.
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coerced because he was under the influence of drugs affecting the nervous system,
specifically, methamphetamine; following his arrest and deprivation of drugs, his
physical and mental state deteriorated to the point that he became incoherent and had to
be handcuffed for safety; Hinesly threatened Cecil during interrogation by displaying
his weapon and by telling Cecil that Irene had a nephew--a retired trooper now working
as a sheriff--who would see to it that Cecil was harmed in jail and Hinesly would not
ensure Cecil's safety if he did not confess to the killings.?®®

The interrogation began about 9:00 p.m. on the 19th with Hinedly stating he knew
Cecil killed the Sisks and wanted to know why.?®’

Hinesly had never audio-taped or video-taped an interrogation and did not tape this
one.*® Hinesly read Cecil his "rights' and Cecil understood them. Cecil did not sign
the Butler County "Waiver of rights' form and did not put his statement in writing.
Hinesly wrote on the form: "Refused to sign."*®°
Hinesly's interrogation of Cecil continued for several hours.*® It took placein a

small room; both Hinesly and Deputy Johnston--who was aso in the room--wore

weapons that were visible to Cecil.

2% | F154-55.

287 MT102,T1107,1129-30.
288 T1135.

289 T1131-34; DefEXCC.

290 T1107,1115,1137.
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During the interrogation, Cecil began acting weird. His eyesrolled up into his head.
"He was acting strange." Hinesly was concerned for Cecil's welfare and his own; he
kept saying, "Stay with me, Cecil. Stay with me, Cecil." At that point he handcuffed
Cecil. Cecil wasincoherent. Hinedy didn't know if Cecil was having a seizure and
decided medical attention was not necessary.?**

Hinesly told Cecil that Irene's nephew was a former Highway Patrol Officer who
now "was a sheriff in southern Missouri." Hinesly talked about Irene's nephew and
mentioned what her nephew would like to see happen to Cecil.*** Eventually, after at
least three hours of interrogation, Cecil made statements implicating himself.

During Prosecutor Bock's opening statement, immediately before he began
discussing Cecil's statements, the defense objected, and the trial court overruled the
objection.”® Defense counsel objected again during Hinesly's direct examination before

he testified about Cecil's statement. Judge Hodge overruled the objection and allowed it

?%1 T1136-38.

?%2 T1138-39

293 T542-43. Defense counsel's objection renewed the previously filed motions. At the
conclusion of the hearing on the motion, Judge Hodge said he was taking the motion
"under advisement" and would rule on it after reviewing the transcript of the previous
hearing. MT117-18. Judge Hodge may have issued a ruling or an order pertaining to
the suppression motion, but undersigned counsel has not located an order or ruling. The

parties, however, treated the motion as overruled.
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to continue. These rulings were included in the motion for new trial.?**

Cecil's statement was coerced by a combination of circumstances. Viewed in "the

totality of these circumstances,"*

it is apparent that Cecil's statement was coerced and
not voluntary.

One prominent circumstance was Cecil's poor physical and mental condition.
Hinesly himself acknowledged that Cecil's condition had deteriorated to the point that,
during the interrogation, there was a period where Cecil was incoherent. Hinesly
admitted that Cecil's eyes rolled up into his head and that his behavior became "weird"
and "strange." Hinedly was sufficiently concerned for Cecil's welfare and his own that
he handcuffed Cecil to a chair.

Hinedly admitted he did not know whether or not Cecil was having a seizure, but he
decided not to seek medical attention for Cecil. Instead, he continued to press Cecil to
make a statement saying, "Stay with me, Cecil. Stay with me, Cecil ."**®

A second factor was Hinesly not-very-veiled threat regarding Irene Sisk's nephew

and what he would like to do to Cecil.?*” The clear implication was that if Cecil did not

294 T1094;L F258,261.

2% Arizonav. Fulminante, 499 U.S.279,285-86 (1991).

2% T1136-38.

297 At the first trial, Hinesly acknowledged saying the following at his deposition: 'l told
him that he (pause) ["]whether he realized it or not that Irene's nephew was a sheriff

now in the State of Missouri and that | could assure you [Cecil] what he would like to
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make a confession or statement, he would end up in Irene's nephew's jail.

United States Supreme Court cases have "made clear that a finding of coercion need
not depend upon actual violence by a government agent; a credible threat is
sufficient."*®® That Court has 'said, "coercion can be mental as well as physical, and ...

the blood of the accused is not the only hallmark of an unconstitutional inquisition."**°

The circumstances surrounding the statement at issue in Arizona v. Fulminante are
similar to those in the present case. In Arizona v. Fulminante, Fulminante was a
suspect in the murder of his 11-year old stepdaughter. Arizona never filed charges
against Fulminante and he moved to New Jersey. He was later convicted on federal
charges of being afelon in possession of afirearm and sent to prison. >

While in prison, Fulminante and an inmate named Sarivola, who was then serving a
60-day sentence for extortion, became friends. Sarivolawas in actuality "a paid
informant” for the FBI, but in prison "he masgueraded as an organized crime figure."
Having overheard rumors that Fulminante was a suspect in a child's death in Arizona,
Sarivola started raising the subject with Fulminante; Fulminante made inconsi stent

statements to Sarivola. When Sarivola passed this information to the FBI, they told him

do to himin hisjail["] and those kind of things and stuff.’ PrevT1292-93.
2% Arizonav. Fulminante, supra, 499 U.S. at 287.

299 1d. citing Blackburn v. Alabama, 361 U.S. 199,206 (1960).

300 409 U.S. at 282.
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"to find out more."3%

One evening Sarivola told Fulminante that he knew other inmates were starting to
give him "tough treatment" because of the rumor. "Sarivola offered to protect
Fulminante from his fellow inmates, but told him, " 'Y ou have to tell me about it," you
know. | mean, in other words, 'For me to give you any help." After that, Fulminante
admitted killing his stepdaughter. 3%

Less than a year later, Fulminante was charged with murdering his stepdaughter, and
he moved to suppress his confession to Sarivola.®*®® The Arizona Supreme Court held
that the confession was coerced. The Supreme Court granted the State's petition for
certiorari on the question of whether "a coerced confession is subject to a harmless-error
analysis." In Arizona v. Fulminante, the Supreme Court held that a coerced confession
is subject to harmless error analysis,*** but that Sarivola had indeed coerced
Fulminante's confession and affirmed the judgment of the Arizona Supreme Court
finding that admission of his confession was not harmless error.**

The Supreme Court agreed with the Arizona Supreme Court that Fulminante faced

"acredible threat of physical violence" unless he confessed. Because the totality of the

301 d. at 282-83.
302 |d. at 283.
393 |d. at 284-85.
34 |d. at 285.

305 |4, at 297-302.
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circumstances of that case parallels those of the present case, they bear repeating here.
First, "because [Fulminante] was an alleged child murderer, he was in danger of

physical harm at the hands of other inmates."' Second, 'Sarivola was aware that

Fulminante had been receiving "'rough treatment from the guys."' Aware of that
treatment " Sarivola offered to protect Fulminante in exchange for a confession to" his
stepdaughter's murder; responding to "Sarivolas offer of protection, [Fulminante]
confessed.

The Supreme Court "accept[ed] the Arizona court's finding, permissible on this
record, that there was a credible threat of physical violence," and "agree[d] with its
conclusion that Fulminante's will was overborne in such away as to render his
confession the product of coercion."**

Hinesly's implicit threat--that if Cecil did not confess, he would end up in the hands
of the sheriff who was Irene's nephew--and Hinesly's implicit promise--that if Cecil
confessed to Hinesly, Hinesly would make sure that Cecil did not get sent to Irene's
nephew--are more circumstances at least as coercive as those in which Fulminante
confessed.

Hinesly admitted that he told Cecil that Irene's nephew was a sheriff and made
comments about what Irene's nephew would like to see happen to Cecil as a tactic to get

Cecil to confess. The threat to Cecil was real; actual violence was not necessary.

In addition, Cecil's mental and physical condition deteriorated to the point that he

306 14, at 288.
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was incoherent--possibly having a seizure--and very vulnerable to such coercive tactics.
Cecil may well have ssimply stated whatever he thought Hinesly wanted to hear and
would accept to end the risk of being sent to Irene's nephew and to end the
interrogation.

These circumstance show that Cecil made his statement not because it was his
voluntary act. They show that Cecil was so worn down by the interrogation--or by
methamphetamine withdrawal--that he became incoherent and out of contact with
reality; Hinesly was not saying "Stay with me, Cecil, Stay with me Cecil" because Cecil
was in control of what he was doing.

"The issue of whether a confession is voluntary is whether it is the product of a
capable intellect and where the evidence is conflicting, the admission of the confession
Is a subject in which deference is given to the trial court's decision on the credibility of
witnesses."**” "Once the admissibility of a statement has been challenged, the State has
the burden of proof to demonstrate by a preponderance of the evidence that the

l|308 n

statement was voluntary. [E]vidence presented on a motion to suppressis reviewed

in the light most favorable to the ruling."*%
In this case, there is no question of credibility. Hinedly was the only witness, and it

was his testimony that established the coercion that produced Cecil's statement.

%7 State v. Inman, 657 S.W.2d 395,397 (Mo.App.W.D.1983).

398 gtate v. Smith, 944 S.W.2d 901,910 (Mo.banc1997).

309 Id.
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Assuming Hinedly is credible, Cecil's confession was coerced.

The relevant evidence came from Hinesly. There was nothing to contradict
Hinesly's testimony that he told Cecil about Irene's nephew, the sheriff, and what he
would probably like to see happen to Cecil. Nor was there any other way to view
Hinesly's testimony that Cecil was incoherent and that Hinesly kept trying to bring him
back.

The state's own evidence showed that Cecil's statements were coerced and should be
suppressed. Assuming Judge Hodge ruled otherwise, that ruling was clearly
erroneous.*™

Finally, the state's use of Cecil's statements cannot be considered harmless at either
stage of trial. The state used these statements extensively at each phase of the tria:
opening statements, evidence, closing argument and penalty phase.*'*

For the foregoing reasons, the statements should have been suppressed. In failing to
suppress these statements and in allowing the state to use them at trial, Judge Hodge's
erred, and the error prejudiced Cecil.

The cause must be reversed and remanded for a new tria at which the state may not

use the statements.

Asto Point Six Thetrial court erred in imposing death sentences on Counts| and

310 gtatev. Trenter, 85 S.\W.3d 662,668 (Mo.App.W.D.2002).

311 E g., T544-47,1094-1118,1199,1202,1240,1367-68.
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1. Thisviolated Cecil'srightsto due process of law, a defense, fundamental
fairness, reliable, proportionate sentencing, and freedom from cruel, unusual
punishment. U.S.Const.,Amend's X1V ,VI,&VIII; Mo.Const.,
Art.1,8810,18(a),& 21; RSM0.8565.035.3(3). Among the factorsthat undermine
confidencein thereliability of these death verdicts, demonstrate their
excessiveness, and requirethey be vacated are: the exclusion of exculpatory
evidence, the admission of prejudicial evidence including the coer ced confession,
the questionable identifications, and the strong mitigating evidence at penalty
phase.

The state legislatur e has established life imprisonment without probation or
parole as an appropriate sentence for an aggravated first degree murder; under
the Due Process Clause, the Court may not uphold the sentences of death without
considering whether theless sever e punishment of life imprisonment would be
adequate to satisfy the goals of punishment.

Appellant has, elsewhere in this brief, argued that his convictions of first degree
murder must be reversed because Judge Hodge prejudiced Cecil by excluding
exculpatory evidence (points 1 and 2), by improperly admitting evidence of bad acts,
misconduct and bad character (point 3), by admitting Cecil's coerced statements (point
5), and by denying defense motions regarding change of venue, selection of ajury from
another county, and individual voir dire made in response to Prosecutor Bock's
improperly making statements to a newspaper reporter resulting in a newspaper article

discussing the facts of the case, Bock's comments and opinions, and an unrelated
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murder formerly charged against Cecil (point 4). Even if the Court should disagree and
find al error harmless with regard to the convictions of first degree murder, the Court
must still determine--considering the crime, the nature and strength of the evidence, the
specific errors occurring at trial, and the defendant himself--whether the sentences of
death imposed in this case violate Cecil's rights to due process of law, freedom from
cruel and unusual punishment, reliable sentencing, and proportionate sentencing.**?
With regard to "appropriate punishment,” this Court has noted that life imprisonment is

an appropriate punishment where a defendant is incapable of rehabilitation.**®

312 y.S.Const., Amend's VV,X1V,& V111, Cooper Industries, Inc. v. Leatherman Tool
Group, Inc., 532 U.S. 424,441-43 (2001); BMW of North America, Inc. v. Gore, 517
U.S. 559 (1996) (to determine whether monetary punitive damage award is excessive,
Fourteenth Amendment's Due Process Clause requires reviewing court to consider
penalties imposed for comparable misconduct; reviewing court may not uphold penalty
"on the ground that it was necessary to deter future misconduct without considering
whether less drastic remedies could be expected to achieve that goal..." 1d. at 584);
Honda Motor Co., Ltd. v. Oberg, 512 U.S. 415 (1994) (Due Process Clause requires
judicial review of monetary punitive damage awards to ensure they are not "excessive");
Ford v. Wainwright, 477 U.S. 399,427-28 (1986) (O’ Connor, J., conc'g and dissg);
Wolff v. McDonnell, 418 U.S. 539,557-58 (1974); Wilkins v. Bowersox, 933 F. Supp.
1496,1524-26 (W.D.M0.1996); State v. Chaney, 967 S.W.2d 47,60 (Mo.banc1998).

313 gtate v. Olinghouse, 605 S.W.2d 58,64 (Mo.banc1980).
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"With regard to the sentence," this Court "shall determine: (1) Whether the sentence
of death was imposed under the influence of passion, prejudice, or any other arbitrary
factor; and... (3) Whether the sentence of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime, the strength of the
evidence and the defendant."**

Although the Court evidence may be "sufficient” to support Lewis convictions of
first degree murder, sufficiency aone is not enough to support a sentence of death. In
the present case, "the strength of the evidence" fell below the "compelling nature
usually found in cases where the sentence is death” and is inadequate to support
sentences of death.®"™

There is good reason to find the state's evidence insufficiently strong to support a
sentence of death in this case. Perhaps the strongest reason is evidence that the jury
never got to hear: that hairs found on Candi's thigh, on her pillow, underneath her, on
her bedroom floor, and in the knots of the ropes binding Irene's wrists did not match
Cecil or Candi or Irene. Based on the location of these hairs, in all probability they
were left by the person who killed Candi and Irene. The non-matching hairs are strong
evidence that the person who killed Candi and Irene was not Cecil

In considering whether the evidence is strong enough to support the sentences of

death, the Court must consider the reliability of the evidence. As argued elsewherein

314 §565.035.3, RSMo.

315 gtate v. Chaney, supra; §565.035.3(3).
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appellant's brief, (Point 2) Cecil's "friend,” Samantha, told the jury that she was with
Cecil when he drove past the Sisks' house the night before the murders. Although
evidence that would have demonstrated that Samantha had a motive to falsely implicate
Cecil never went to the jury, this Court should consider that evidence in evaluating
whether the evidence is strong enough to support Cecil's sentences of death.

Cecil's statements Hinesly were coerced. Cecil was in bad shape: he was
incoherent, his eyes were rolling back in his head, and Hinesly was concerned about
Cecil's condition. This circumstance, plus the fact that Hinesly implied that if Cecil did
not confess to him, Irene Sisk's nephew, who was a sheriff, might like to see certain
things happen to Cecil, would have been more than enough for Cecil to make a
statement telling Hinesly whatever was necessary to put an end to the interrogation and
the threat that Irene's nephew would end up being Cecil's jailer. In view of these
circumstances, Cecil's statements are not the kind of strong, reliable evidence necessary
to support death sentences.

In fact, as noted in the portion of the argument to Point 1 addressing whether the
error was harmless, supra, none of the state's evidence, DNA included, proved much of
anything. It was not strong. Even if credible enough for a conviction, the evidence in
this case is not sufficient to support sentences of death under the Eighth Amendment.

A further reason for vacating Cecil's sentences of death and resentencing him to life
imprisonment without probation or parole is that errors in the exclusion of evidence and

in the admission of evidence may have improperly influenced the jury, misled them into
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convicting Cecil of first degree murder, and, ultimately, sentencing him to death.*'® The
Eighth Amendment exacts a ‘heightened "need for reliability in the determination that
death is the appropriate punishment in a specific case."' 3"’

Appellant is cognizant that in 1984, in Pulley v. Harris, the Supreme Court held that
the Eighth Amendment did not require state appellate courts to conduct a "comparative"
proportionality review in which the court would "compare the sentence in the case
before it with the penalties imposed in similar cases."

Traditionally, "proportionality” has been used with reference to an abstract

evaluation of the appropriateness of a sentence for a particular crime... [T]his

Court has occasionally struck down punishments as inherently disproportionate,

and therefore cruel and unusual, when imposed for a particular crime or category

of crime. *'®

Recently, in Atkinsv. Virginia,*'® in determining whether the Eighth Amendment

prohibited sentencing a mentally ill defendant to death, the Court did not look at

316 See Cooper Industries, Inc., supra, 532 U.S. at 441-43 (proportionality review
required by due process clause must consider effect of errors at trial on jury's
determination of punitive damages).

317 Caldwell v. Mississippi, 472 U.S. 320,340 (1985) citing Woodson v. North
Carolina, 420 U.S. 280,305 (1976).

318 465 U.S. 37,43-44 (1984).

319 122 S.Ct. 2242 (2002).
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whether a particular sentence was "proportionate” with regard to "a particular crime or
category of crime." Rather, the Court was concerned with whether the sentence in
guestion -- the death penalty -- was proportionate or excessive with regard to a
particular defendant. Atkins held that executing a mentally retarded offender was an
"excessive" punishment prohibited by the Eighth Amendment.®*® The Court's
proportionality review in Atkins thus departed from the traditional proportionality
review of Pulley and embraced the comparative review rejected by Pulley but approved
in arecent line of cases including Cooper, supra, BMW, supra, and Honda, supra.

If the Fourteenth Amendment requires comparative proportionality review in civil
cases--where the "punishment” involves the defendant's money not the defendant's life--
it cannot require anything less in capital murder cases where the punishment in question
Is death. In capital cases the Fourteenth and Eighth Amendments require comparative
proportionality review that will consider similar cases with "similar" determined by the
facts of the case--regardless of sentence--including but not limited to the circumstances
of the crime, the defendant, the mitigating evidence, and the aggravating evidence.

Truly meaningful proportionality review will require creation of a database
accessible to the Court as well as to the Attorney General's Office and attorneys
representing a death-sentenced appellant. Pending implementation of such a database,
and an opportunity for further briefing on the issue of the proportionality of the

sentences of death imposed upon Cecil Barriner, the Court should suspend proceedings

32014, at 2252.
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in the instant case.

Finally, this Court must also consider the defendant.*** Cecil's family and friends
testified to the many things that make his a life worth preserving. He fixed roofs for his
friends in the rain, and cleared them of ice, snow and leaves.*** He found ways to make
himself useful to people who needed help.*** For the three years that Cecil was in the
army, he sent money home--unasked--so his parents could pay their mortgage. *** Since
his incarceration, he has been a model prisoner. Cecil was so steadfast that when he
was in the Dent County jail awaiting trial, Sheriff Wofford counted on Cecil to help him
keep an eye on "suicidal inmates or inmates that needed to be kept an eye on or some
type of contraband that might get into the jail." Cecil "was always willing to help [the

n325

sheriff] keep an eye on people that need be. Paul Delo, former superintendent of
Potosi Correctional Center, testified that he reviewed several hundred pages of records
from Potosi. The record showed that during the entire time that Cecil had been
incarcerated at Potosi, he had only two conduct violations. 1) he failed to stand for a

count, and 2) while working in the kitchen, he threw a food tray into some rinse water

321 Cooper Industries, Inc., supra; §565.035.3(3).
%22 71323,1338.

323 71334-36,1338.

324 71344,

325 T1316.
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and it splashed on an officer who wrote him up for an assault.?*°

Mr. Delo also spoke to people he knew at Potosi. "[A]ll of them, to the person, said
that [Cecil] was very easily managed and a very cooperative inmate. No problems, in
other words."*’

Mr. Delo himself, found Cecil to be "as well-adjusted [an inmate] as any, well, that
I've ever seen. He has done very well for himself. He's always worked or gone to
school, and has stayed out of trouble. Two violations in the length of time that he has
been incarcerated is almost hard to believe, really."*?®

In an offer of proof, which Judge Hodge overruled, Mr. Delo testified that to get into
an "honor dorm" at Potosi, a person had "to be violation free for a number of months
and sometimes years." They could not have a history of violence at the institution, and
they had to be attending school or working. Cecil had been placed in an honor dorm. 3%

This Court is bound to consider all the evidence in its review to determine if the
sentences of death imposed on Cecil are disproportionate and excessive. The legislature
has decreed that a sentence of life imprisonment without probation or paroleis, in the

appropriate case, an adequate and sufficient sentence for first degree murder.

For the foregoing reasons, the Court should find that this is an appropriate case for a

326 T1170-72.
321 T1173.
328 T1173.

329 T1177.
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sentence of life imprisonment without probation or parole, that Cecil's sentences of
death are excessive and disproportionate, and re-sentence him to life imprisonment

without the chance of probation or parole.

Asto Point Seven: Thetrial court erred in overruling Cecil's motion to quash

theinformation and exceeded itsjurisdiction in imposing sentences of death on
countsl and I1. Thisviolated hisrightsto due process of law, jury trial,
prosecution only by indictment or infor mation, freedom from cruel, unusual
punishment, and reliable sentencing. U.S.Const. Amend'sVI VI, & XIV;
Mo.Const.,Art.1,8810,17,18(a),& 21; 8565.030.4(1),RSMo. Missouri authorizesa
sentence of death only upon afinding of at least one of seventeen statutory
aggravating circumstances. Missouri'saggravating circumstances comprise both
alter nate elements of the offense of " aggravated first degree murder” and facts of
which the prosecution must prove at least oneto increase punishment for first
degree murder from lifeimprisonment without probation or parole (LWOPP) to
death. Astheinformation in the present casefailed to plead any aggravating
circumstances asto the two charged offenses of first degree murder, the
information did not char ge facts necessary to increase punishment from LWOPP
(for amurder without aggravating factors) to death. The offenses charged against
Cecil were unaggravated first degree murdersfor which the only authorized
sentenceisLWOPP. Thetrial court lacked jurisdiction to sentence Cecil to death;

the death sentencesimposed for the charged offenses were unauthorized. The
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judgment must bereversed and Cecil's death sentences vacated.

Prior to trial Cecil moved®® to quash the Information for failure to comply with
Apprendi v. New Jersey,**! and Jonesv. United States.*** At a pretrial hearing, defense
counsel renewed the motion arguing that Apprendi and Jones required that "the
aggravation that makes a murder case a death penalty case has to be pled out as one of
the elements of the crime within the information or the indictment. And under Missouri
law that does not happen.” The trial court denied Cecil's motion; he preserved the point
in the motion for new trial.***

In Apprendi, supra, the Court referred back to Jones:

We there noted that "under the Due Process Clause of the Fifth Amendment and

the notice and jury trial guarantees of the Sixth Amendment, any fact (other than

prior conviction) that increases the maximum penalty for a crime must be

charged in an indictment, submitted to a jury, and proven beyond a reasonable

doubt." ... The Fourteenth Amendment commands the same answer in this
334

case involving a state statute.

Missouri expressly provides by statute that LWOPP is the maximum sentence for first

%0 | F77-86.

331 530 U.S. 466 (2000).
332 526 U.S. 227 (1999).
33 MT77-78; LF258,261.

334 530 U.S. at 476 citing Jones, 526 U.S. at 243,n.6 (emphasis added).
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degree murder unless the trier finds at least one statutory aggravating circumstance
beyond a reasonable doubt.**> "The jury's finding that one or more statutory
aggravating circumstances exist is the threshold requirement that must be met before the
jury can, after considering all the evidence, recommend the death sentence."**®

Missouri's statutory aggravating circumstances function as do the sentencing-
enhancing facts at issue in Apprendi. Missouri's aggravators are facts that increase "the
maximum penalty for a crime" - first degree murder - from life imprisonment without
the possibility of probation or parole to the ultimate penalty of death.**” Thisis
consistent with the United State's Supreme Court's understanding of "aggravating”
"facts" or "circumstances' as expressed in its post-Apprendi cases:

A crime was not alleged, and a criminal prosecution not complete unless the

indictment and the jury verdict included all the facts to which the legislature had

3%5 §565.030.4(1),RSM0.2000 (“The trier shall assess and declare the punishment at life
imprisonment without eligibility for probation, parole, or release except by act of the
governor: (1) If thetrier does not find beyond a reasonable doubt at least one of the
statutory aggravating circumstances set out in subsection 2 of section 565.032....").

3% gtate v. Shaw, 636 S.W.2d 667,675 (Mo.banc1982) quoting State v. Bolder, 635
S.W.2d 673,683 (Mo.banc1982); Statev. Taylor, 18 S\W.3d 366,378,n.8
(Mo.banc2000) ("once ajury finds one aggravating circumstance, it may impose the
death penalty").

337 Apprendi, 530 U.S. at 476.
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attached the maximum punishment. Any "fact that ... exposes the crimina
defendant to a penalty exceeding the maximum he would receive if punished
according to the facts reflected in the jury verdict alone" ... would have been,
under the prevailing historical practice, an element of an aggravated offense...

Put simply, facts that expose a defendant to a punishment greater than that
otherwise legally prescribed were by definition ‘elements of a separate lega
offense...

These aggravating circumstances, 'setting the outer limits of a sentence, and
of the judicial power to impose it, are the [alternate] elements of the crime [of
"aggravated" first degree murder] for the purposes of the constitutiona
analysis.**®

Because Arizona's enumerated aggravating factors operate as "the functional
equivalent of an element of a greater offense,” ... the Sixth Amendment requires
that they be found by ajury.®*

Although 8565.020 ostensibly establishes a single offense of first degree murder for

which the punishment is either LWOPP or death, 88565.020 and 565.030.4 establish

two kinds of first degree murders. One is "unenhanced" first degree murder--akilling

338 Harrisv. United States, 122 S.Ct. 2406,2417-19 (2002) citing Apprendi, 530 U.S.,

at 483,n.10.

339 Ring v. Arizona, 122 S.Ct. 2428,2443 (2002) citing Apprendi, 530 U.S. at 494,n.19.
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done knowingly and with deliberation for which the punishment is LWOPP. The
second is "aggravated" or "capital" first degree murder which requires proof beyond a
reasonable doubt of the additional element of at least one aggravating circumstance
listed in §565.032.2**° and for which the authorized punishment increases to include not

only LWOPP but death also.

340 Missouri's 17 statutory aggravating circumstances provide 17 alternate (but not
mutually exclusive) elements of the offense of aggravated first degree murder. They are
not 17 distinct offenses but different or aternate methods of committing the single
offense of aggravated first degree murder.

The use of aternate elements providing different methods of committing asingle
offense occurs throughout Missouri's criminal code. See, e.g., Statev. Lee, 841 S.W.2d
648 (Mo.banc1992) (569.020, RSM0.1986, "provides that a person can commit robbery
in the first degree by one of several different methods'); Statev. Davison, 46 S\W.3d
68,76 (Mo.App.W.D.2001) ([T]the single crime of "receiving stolen property,” ... may
be committed in different ways"); State v. Barber, 37 S.W.3d 400,403-04
(Mo.App.E.D.2001) (different means of committing offense of unlawful use of a
weapon); Statev. Pride, 1 SW.3d 494,501 (Mo.App.W.D.1999) ("Forgery isacrime
which may be committed in several ways'); State v. Jones, 892 S\W.2d 737,738
(Mo.App.W.D.1994) ("five different ways" of committing third-degree assault of alaw
enforcement officer); Statev. Burkemper, 882 S.\W.2d 193,196 (Mo.App.E.D.1994)

(two different ways to commit trespass).
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The information here charged Cecil with two counts of first degree murder for
knowingly killing Irene (Count 1) and Candi (Count 2) "after deliberation.” It pled no

aggravating circumstances.**

[N]o person shall be prosecuted criminally for felony or misdemeanor otherwise

than by indictment or information..."*** "It is axiomatic that a conviction upon a charge

Il343 n

not made or upon a charge not tried constitutes a denial of due process. [A] person

cannot be convicted of a crime with which the person was not charged unlessit isa

lesser included offense of a charged offense."*** 'The indictment or information must

actually charge that a crime has been committed and "'[t]he test for the sufficiency of an

indictment or information is whether it contains all the essential e ements of the offense
m 345

as set out in the statute creating the offense.

The state's failure to plead any aggravating circumstances in the information means

! LF84-86.

%2 Mo.Const.,Art.1,817.

343 Jackson v. Virginia, 443 U.S. 307,314 (1979) citing Cole v. Arkansas, 333 U.S.
196,201 (1948); Presnell v. Georgia, 439 U.S. 14 (1978).

344 State v. Parkhurst, 845 S.W.2d 31,35 (Mo.banc1992) citing Montgomery v. State,
454 SW.2d 571,575 (M0.1970).

3 gtatev. Stringer, 36 S.W.3d 821,822 (Mo.App.S.D.2001) quoting State v. Haynes,
17 SW.3d 617,619 (Mo.App.W.D.2000) quoting State v. Pride, supra, 1 SW.3d a

502.
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it did not include facts necessary to increase the punishment for first degree murder
from LWOPP to death. It means Cecil was charged with, and convicted of, "simple"
first degree murder: an offense punishable only by LWOPP--not by death.

For the foregoing reasons, Cecil's sentences of death are illegal, unconstitutional,
and unauthorized. The judge had no authority or jurisdiction to sentence Cecil to death.
His death sentences violate his rights to due process, jury trial, freedom from cruel,
unusual punishment, and reliable sentencing.®*® The judgment must be reversed and

Cecil's death sentences vacated.

3% U.S.Const.,Amend's VI,VIII,&XIV; Mo.Const.,Art.1, §§810,17,18(a),& 21.
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CONCLUSION

Wherefore, for the foregoing reasons, appellant respectfully requests that the Court
reverse the judgment and sentences and remand for a new trial, or, in the alternative, for

anew penalty phase trial.

Respectfully submitted,

Deborah B. Wafer, Mo. Bar No. 29351
Attorney for Appellant

1221 Locust Street; Suite 410

St. Louis, Missouri 63103

(314) 340-7662 - Telephone

(314) 340-7666 - Facsimile
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