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CHARLESI. GREWELL and
LINDA GREWELL,

APPELLANTS,
VS.

STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY and NERESSA L. WILKINS,

RESPONDENTS.

Appeal fromthe Circuit Court of Jackson County, Missouri
Sixteenth Judicial Circuit

Honorable Jay A. Daugherty, Judge

APPELLANTS SUBSTITUTE BRIEF

JURISDICTIONAL STATEMENT

This cae involves a dedaaory judgment action pursuant to MO.REV.STAT. Sedtions
527.010 to 527.140 filed in the Circuit Court of Jackson County, Missouri, Sxteenth Judidd Circuit,
before the Honorable Jay A. Daughaty. PantiffgAppdlants, Charles and Linda Grewdl, are the
insureds of Defendant/Respondent State Farm Mutud Automobile Insurance Company.  Appdlant
Linda Grewd| was invalved in a mator vehide callison with a third party who was do an insured of
Sate Farm. Defendant/Respondent Neressa L. Wilkins became the daims spedidid for the Grewdls
representing them as to any daim which the third party might assart againg the Grewdls. Appdlants

requested acoess to the daims file generated by Wilkins, seeking cartain information. Wilkins provided



some records, but denied access to certain items, declaring these items to be “work product”. The
Appdlantsfiled this action to require production of these documents and to dedare their rights of access
to the damsfile Respondents filed a maotion to dismiss for falure to Sate a cause of action. The trid
court sugtained the mation, dismissing the petition with prgjudice and entering judgment on October 22,
2001. Appdlantstimely filed the natice of goped on November 1, 2001.

Jurisdiction and venue weas in the Missouri Court of Appeds Western Didrict, pursuant to
MO.REV.STAT. Sections 477.070 and Artide 5, Section 3, of the Missouri Condgtitution because
Jackson County is within the territorid boundaries of the Western Didtrict and because the issues did
not involve a mater within the exdusive jurisdiction of the Supreme Court as the main issue involved
whether an insured has access to the daims file, particulaly wherein the lighility insurer denied access
basad upon the file containing “work product”.

The Court of Appeds issued a Memorandum opinion on August 20, 2002. Appdlants timey
filed mations for rehearing/trandfer on September 3, 2002. The Court of Appeds overruled the motion
for rehearing and denied the mation for transfer on October 29, 2002, but modified the opinion on its
own moation, changing its gatus as a Memorandum to a published opinion.  Appdlants timdy filed an
gpplication for transfer with this Court on November 7, 2002. This Court sustained the gpplication on
November 26, 2002. Jurisdiction is in this Court pursuant to Artide 5, Section 10 of the Missouri
Condtitution and Missouri Rules of Court 83.04. Subditute briefs are permitted under Rule 83.08.

STATEMENT OF FACTS

Appdlantswill hereingfter do be refarred to asthe Grewdls  Respondents will herenafter dso
be referred to as State Farm and Wilkins. Referencesto the legd file will be abbreviated as“L.F.”, to

the transcript as“Tr.”, and to the Court of Appeds opinion as“Op.”. Because this métter involves a



moation to dismiss, a plantiff’s properly pleeded facts mugt be acogpted as true, dl averments must be
given aliberd condruction, and dl reasonable inferences that are fairly deducible must be drawn from

thefactssated. See, eg., Sullivan v. Carlisle, 851 SW.2d 510, 512[1, 2](Mo.banc 1993).

On May 1, 2000, Linda Grewe| was involved in amoator vehide callison with a person named
James A. Kephart. Both parties were insured by State Farm Mutud Automohiile Insurance Company.
On May 2, 2000, Neressa Wilkins became the daims pedidigt for Linda, representing her as to any
damswhich Kephat or other persons might assart agang her.  Tom Prav became the dams
specidist for Kephart, represanting him as to any daim the Grewels or any other persons might assart
agang him. (L.F.6& 7).

Initialy, Wilkins hed indicated to the Grewdls thet she had conduded thet Linda was 20% a
fault. (L.F. 14). By June 12, 2000, Prawl had conduded thet Linda was at leest fifty percent (50%) a
fault for afalureto yidd to Kephart. On Augugt 31, 2000, Wilkins natified the Grewells atorney by
|etter thet “among other things, State Farm and she had determined the ligbility of Linda Grewdl to be
fifty percent (50%)". The Grewdls disagresd with Wilkins condusions (L.F. 7). Wilkins dso
informed Grewels' attorney that except for a gatement from Linda Grewe| to her, “we are unable to
release our file contents for your review asthisis consdered work product”. (L.F. 13).

On October 20, 2000, the Grewdls, by and through their atorney, natified Wilkins by letter of
thar dissgreament with the fifty percent (50%) ligbility determingtion. The Grewdls atorney dso
natified Wilkins and State Farm of their good faith duty to handle the lihility daim againgt the Grewdls,
of the rdationship between an insurer and insured, and of the fact thet the assertion of “work product”
asto the GrewdIs with regard to the investigation conducted by Wilkins was improper and invdid. The

Grewdls dso requested the fallowing spedific information:



1. Any gaements of Charles|. Grewd| and Linda Grewdl to you or anyone
dewith Sate Farm acting on behdf of Charles|. Grewdl and Linda Grewell.

2. Names and addresses of any witnesses to the callison on May 1, 2000.

3. Staements of any witnesses obtained by you and anyone dse with Sate
Farm acting on behdf of Chales|. Grewdl and Linda Grewel.

4. Namesof dl parsonswith State Farm acting on behdf of Charles|. Grewell
and Linda Grewdl who have been invalved in conducting the investigdion of the
collison on May 1, 2000.

5. Rictures of the vehicles and accident scene.

6. Any measurements of the accident scene, paticulaly as to the point of
impact.

7. Transcript of or any of your notes pertaining to any proceeding or mesting
whereby State Farm, acting within the cgpadity of represanting Charles |. Grewd | and
Linda Grewd|, and Sae Fam, acting within the cgpecity of representing James
Kephart, determined or othewise agreed to the percentage of fault between Linda
Grewd| and James Kephart, and the names of dl parties to this proceeding or medting
and the pogtion of each person with State Farm.  Please ds0 provide the date when
this proceeding or mesting occurred.

8. Any other facts upon which you or other represantdives of State Farm,
ading on behdf of Chales |. Grewdl and Linda Grewdl, rdy in assessing ay
percentage of fault asto Linda Grewdl.

(LF.7,8, 14, 15).
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On October 31, 2000, Wilkins st a letter to the Grewdls atorney providing the following
informetion:
- Satement obtained from Linda Grew|.
Name and address of witness, Robert War, 815 N.W. 1911 Road, Lone
Jeck, Misouri 64078.  This informetion was obtained from the Missouri State
Highway Petral report number 300640035.
- Names of personswith State Farm acting on behdf of Charles|. Grewdl and
Linda Grewd|, who have been invalved in conducting the investigetion of the collison
onMay 1, 2000: NeressalL. Wilkins
- Acturesof Ms. Grewd|’svehide
Wilkins refused to provide the information asto the remaining requests, dating asfollows
Plesse be advised | am unable to rdease items numbered as 3, 6, 7, and 8 in
your correspondence or the accident scene photos as these items are considered work
product.
(L.F.8,9, 17, 18).
On November 6, 2000, the Grewdls, by and through their atorney, sent a letter to Wilkins, natifying
her of ther intent to file a lawauit to obtain the aforesaid information.  Nether State Farm nor Wilkins
responded. (L.F. 9, 19).
On December 20, 2000, the Grewdls filed a dedaratory judgment action, seeking a judgment
“dedaring the rdaionship between Flantiffs and Defendants to be an insurer-insured rdaionship and

ordering the Defendants to produce to Plantiffs and thar atorney the information * * *  which

11



Defendants have refused to rdesse, as wel as dl information which Defendants may olatain in the future
while acting on behdf of the Flantiffs’, and awarding attorney fees, cogts, and punitive damages for
Respondents wrongful conduct in forang the Grewdls to file suit. (L.F. 10-12). As reflected in the
petition, Appelants basc pogtion was summarized asfollows
4. That the Defendant Sate Farm in the condderaion of a payment by the
Pantiffs, issued to the Fantiffs an automobile insurance palicy, which was in effect on
May 1, 2000, on a 1993 Jeep Cherokee. That as part of the coverage, Defendant
State Farm agreed to pay oartain types of dameges which the Flaintiffs would become
legdly lidhle to pay asaresult of Flantiffs negligence and to defend the Plantiffs againgt
any dam or auit invalving Fantffs lighility. Defendant State Farm dso resarved the
right to investigate, negotiate and sttle any daim or suit againg Plaintiffs
12. That as the ligblity insurer of Raintiffs Defendant Sae Farm and its
employees such as Defendant Wilkins have an insurer-insured rdationship Smilar to thet
of an atorney-dient rdaionship, which involves, among ather things, a nonadversarid
rddionship characterized as one of identity of interest. That “work product” is a
qudified immunity which denies an oppodng or advarsarid paty information and
materids prepared in anticipation of litigation or for trid by or for another party or by or
for thet other party’s representative. That the information which Plaintiffs requested as
st forth herein in Paragrgph 9 is not “work product” because of the insurer-insured

rddionship. As a reault, Defendants assertion of “work product” in invdid, and



Defendants are obligated to provide Plaintiffs and their atorney with the aforesad
requested informetion.

13. Tha even if ay of the information st forth in Paragraph 9 could be
characterized as “work product”, the good faith or fiduciary obligations imposed upon
aligaility insurer require the lighility insurer to provide accessto dl information which the
insured would need to protect hisher interess That the information requested as st
forth in Paragraph 9 is needed by Plantiffs to protect ther interests, induding but not
limited to enabling Plantiffs to support their pogtion that Rlantiff Linda Grewdl was not
lihle or, if there is lidhility, thet the lighility is less then fifty percent (50%). Asaresult,
Defendants are obligated to provide Plaintiffs and their atorney with the aforesad
requested informeation.

14. Tha pursuant to MO.REV.STAT. Section 527.080 and dsewhere as
provided by law or equity, this Court can grant coercive rdief and order Defendants to
produce to Rantiffs and thar atorney any or dl of the informetion as st forth in
Paragraph 9 which Defendants have refused to rdease and any and dl information

which Defendants may obtain in the future while acting on behdf of the Plantiffs

(L.F.6,9& 10).

On January 26, 2000, Respondents filed a motion to dismiss with suggestions in support. (L.F.

In summary, Respondents asserted that Missouri law does not recognize any Specid

relationship which would require alidbility insurer to provide access to the insured to the daimsfile and

further assarted that access could be denied on the work product doctrine. (L.F. 25-29). Respondents

13



ads0 assarted that a dedaratory judgment action was not the “proper procedurd mechaniam”, but
ingeed it would be a depostion request in a “lawauit filed by the Grewdls againg the other dleged
tortfeasor, or pursuant to Rule 57.02(a) RSMlo. (which would dlow plaintiffs to petition the Court to
authorize the taking of such adepodtion prior to the Grewels actudly filing alawsuit for compensation,
agang the other dleged tortfeasor).” (L.F. 26 & 27, 29). Respondents aso assarted that neither
atorney fees nor punitive damegeswere avalable. (L.F. 25, 20 & 30).

The Appdlants filed suggedtions in opposition, addressing each issue. (L.F. 31-43). Although
Appdlants could not dite any case authority directly on point as to the “access issue’, Appedlants did
cite savard cases which Appdlants assarted as reflecting “wel-sdttled, unambiguous law” as to the
specid rdaionship between the liability insurer and the insured, as reflecting the “wel-settled” lawv
involving the right of access to a file which exigs between an attorney and dient, and as reflecting the
well-settled law involving the right of access to the file of an atorney who represents the ligbility insurer
and insured in alawsuit by athird party. (L.F. 32-35). Respondentsfiled areply (L.F. 44-50), which
can be summarized by Respondents following Satement:

In order to survive defendants moation to dismiss plantiffs must essantialy

prove thet in the absence of a dam for bad fath refusd to sdttle, State Farm has a

legdlly recognizable duty to give the plaintiffs free accessto itsdaimsfile Smply seted,

the generd question raised by defendants mation to dismiss is the falowing: Does a

lighility insurer who is nat being accused of bed fath refusd to sdttle have a duty to

share dl portions of its dams file with its insured? If the answer to this quedion is

“No,” plantiffs have necessaxily faled to sate a cause of action, and their declaratory

judgment petition should be dismissed.

14



(L.F. 44),

On March 2, 2001, there was ord argument before thetrid court. (Tr. 1-30). Judge Daugherty
evertudly entered judgment, granting the mation to dismiss and dismissing the cause of action with

prgudice. (L.F. 56).

POINTSRELIED ON

POINT ONE
Thetrial court erred asa matter of law and to the preudice of Plaintiffswhen
it sustained Defendants motion to dismiss, ruling that Plaintiffsdid not have aright
of access to the claims file generated by Defendants, because a special relationship
exists between a liability insurer and the insured, which is similar to the attorney-
client relationship and which is also characterized as a relationship of identity of
interest, and because an insured is entitled to be fully informed as to all matters

arising from transactions with the liability insurer asto a claims file in that State

15



Farm istheliability insurer of the Plaintiffs, in that the claimsfile was generated as
a result of a third party claim against Plaintiff Linda Grewell, and in that the
coincidence of the liability insurer providing coverage to adver se insur eds does not

void the special relationship.

Sateexrel. Cainv. Barker, 540 SW.2d 50(Mo.banc 1976).
In Re Conrad, 105 SW.2d 1(Mo. 1937).

State ex rel. Dunn Construction Co., Inc. v. Sprinkle, 650 SW.2d 707

(Mo.App. W.D. 1983).

Sate Farm Mutual Automobile Insurance Company v. Keet, 644 S\W.2d 654

(Mo.App. SD. 1982).
MO.REV.STAT. Section 375.445.
Missouri Rules of Court 4-1.4.
POINT TWO

Assuming Plaintiffs have stated a substantive cause of action, then the trial
court erred as a matter of law and to the prejudice of Plaintiffs by sustaining that
part of Defendants’ motion to dismiss as to a declaratory judgment action not being
the proper remedy for seeking access to the claims file because a declaratory
judgment action is available upon a showing of (1) existence of a justiciable
controversy admitting of specific relief by decree; (2) the presence of a legally
protectable interest; (3) the existence of a question ripe for judicial decision; and
(4) the absence of an adequate legal remedy in that Plaintiffs have a written contract

of insurance with State Farm, in that a liability insurer-insured relationship exists

16



between Plaintiffs and State Farm, in that Plaintiffs have a legal right of access to
the claims file which State Farm has denied, in that the respective positions of the
parties are polarized and cannot be resolved without judicial resolution, and in that
no other adequate legal remedy exists.

Lake Ozark Construction v. North Port Assoc., 859 SW.2d 710(Mo.App. W.D.

1993).

Harness v. Sate Farm Mutual Automobile Insurance Co., 867 S\W.2d 591

(Mo.App. ED. 1994).

Missouri Dept. of Social Servicesv. AGI-Bloomfield, 682 SW.2d 166

(Mo.App. W.D. 1984).

Preferred Physicians Mutual Management Group, Inc. v. Preferred Physicians

Mutual Risk Retention Group, 916 SW.2d 821(Mo.App. W.D. 1995).

MO.REV.STAT. Section 527.010

MO.REV.STAT. Section 527.020

MO.REV.STAT. Section 527.080

MO.REV.STAT. Section 527.120

17



POINT THREE

Assuming Plaintiffs have stated a substantive and procedural cause of action,
the trial court erred as a matter of law and to the prejudice of Plaintiffs when it
sustained Defendants motion to dismiss as failing to state a cause of action in Count
Two of the petition for attorney fees because attorney fees can be awarded in a
declaratory judgment action when there is a showing of “very unusual
circumstances’ in that the law regarding the relationship between an insured and a
liability insurer and regarding “work product” is well-delineated and well-settled
and in that Defendants refusal, and continuing refusal, to release the requested

information was in bad faith, was without just cause or excuse, was intentional, was

18



frivolous, and/or was outrageous because of Defendants evil motive or reckless
indifferenceto Plaintiffs' rights.

Law v. City of Maryville, 933 SW.2d 873(Mo.App. W.D. 1996).

Landie v. Century Indemnity Company, 390 SW.2d 558(Mo.App. K.C. 1965).

Ritterbusch v. Holt, 789 SW.2d 491(Mo.banc 1990).

Nazeri v. Missouri Valley College, 860 SW.2d 303(Mo.banc 1993).

MO.REV.STAT. Section 527.080.

MO.REV.STAT. Section 527.100.

POINT FOUR

Assuming Plaintiffs have stated a substantive and procedural cause of action,
the trial court erred as a matter of law and to the prejudice of Plaintiffs when it
sustained Defendants motion to dismiss as failing to state a cause of action in Count
Three of the petition for nominal and punitive damages because damages can be
awarded in a declaratory judgment action and because nominal and punitive
damages are available in an action involving a breach of afiduciary duty in that when
Respondentsrefused to provide Appellants access to the claims file, Respondents, as
liability insurer, breached variousfiduciary dutiesto Appellants, asinsureds.

Klemme v. Best, 941 SW.2d 493(Mo.banc 1997).

19



Clark v. Beverly Enterprises-Missouri, 872 SW.2d 522(Mo.App. 1994).

Farley v. Missouri Dept. of Natural Resources, 592 SW.2d 539(Mo.App. W.D.

1979).

Gibson v. Adams, 946 SW.2d 796(Mo.App.E.D. 1997).

MO.REV.STAT. Section 527.010.
MO.REV.STAT. Section 527.080.

MAI 10.01.

ARGUMENT

POINT ONE
Thetrial court erred asa matter of law and to the prejudice of Plaintiffs when
it sustained Defendants motion to dismiss, ruling that Plaintiffsdid not have aright
of access to the claims file generated by Defendants, because a special relationship
exists between a liability insurer and the insured, which is similar to the attorney-
client relationship and which is also characterized as a relationship of identity of
interest, and because an insured is entitled to be fully informed as to all matters
arising from transactions with the liability insurer asto a claimsfile in that State
Farm istheliability insurer of the Plaintiffs, in that the claimsfile was gener ated as

a result of a third party claim against Plaintiff Linda Grewell, and in that the
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coincidence of the liability insurer providing coverage to adver se insur eds does not

void the special relationship.

Standard of Review

Asto the generd dandard of review, because this case involves a judge-tried case, this Court
will sugain the trid court’s judgment unlessiit is not supported by subdantid evidence, it is againd the

weight of the evidence, or it erroneoudy dedares or goplies the lav. Murphy v. Carron, 536

Sw.2d 30, 32(Mo.banc 1976). Because this case ds0 involves the trid court's dismissd of the
petition for afalure to date a cause of action, the fallowing rules should gpply:
A mation to digmiss for falure to date a cause of action is soldy atest of te
adequecy of the plaintiff’s petition. It assumesthat dl of plantiff’ s averments are true,
and liberdly grants to plantiff dl ressondble inferences therefrom.  Sullivan v.
Carlisle, 851 SW.2d 510, 512(Mo.banc 1993). No atempt is made to weigh any
facts dleged as to whether they are credible or parsuesve.  Ingeed, the petition is
reviewed in an dmod academic manner, to determine if the facts dleged meat the
dements of a recognized cause of action, or of a cause that might be adopted in that
case.

Nazeri v. Missouri Valley College, 860 SW.2d 303, 306[2](Mo.banc 1993).

A pdition is suffident to withgand amoation to digmissfor falureto dateadam
if it invokes subgantive prindples of law entitling plaintiff to rdief and dleges ultimete

factsinforming defendant of thet which plaintiff will atterpt to establish a tridl. [ditations
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omitted]. It isnot to be dismissed for mere lack of definiteness or certainty or because
of informdity in the Satement of an essentid fact. [ditation omitted).

Ritterbusch v. Holt, 789 SW.2d 491, 493[1, 2](Mo.banc 1990).

In addition, because the facts are not digputed, and the issues involve the interpretation and gpplication
of the law to the facts “the trid court’s interpretation receives no deferencein our review. * * * This
court will reach its own condusions about whether the trid court correctly interpreted and gpplied the

law”. John L. Thuston & Assoc. v. FDIC, 869 SW.2d 105, 107(Mo.App. W.D. 1993).

Issue

Initidly, the Court should note that in dismissing the petition with prgiudice, Judge Daugherty did

not date any reasons for doing 0. However, the gis of Appdlants cause of action and ground for

rdief invalves the issue of whether or nat an insured has a legd right of access to the dams file

generated by the lidhility insurer invalving athird party daim againg the insured, paticularly wherein the

insurer denied access based upon the file containing “work product”. This issue gopears to not be

Oefinitively answered in Missouri, but various principles of law dearly support the propogtion thet an

insured has alegd right of access to the daims file, nather barred nor redtricted by the work product

doctrine, while the cases upon which Respondents rdied actudly rebut Respondents postion thet the

lighility insurer can deny or redtrict an insured's access to the daims file based on the work product
doctrine.

Thelaw
Hrg, the Court should note that a contractud rdaionship exists between Appdlants and State

Farm because Appdlants pad State Farm a premium and because State Farm issued an automobile



insurance policy. Asapart of theligbility coverage, State Farm agreed to defend the Appdlants agangt
any dam or it involving Appdlants lighility, further reserving the right to investigate, negatiate and
sdtle any such daim or qit. (L.F. 6).

Second, whether imposed by satute, case law, and/or the insurance contract, there is generdly
areciprocd duty of good faith and far deding between an insurer and insureds.  See, eg., Craig V.

lowa Kemper Mutual Ins. Co., 565 SW.2d 716, 722 & 723(Mo.App. W.D. 1978) overruled on

other groundsin Thomas v. American Casualty Ins. Co., 871 SW.2d 460(Mo.App. W.D. 1993);

MO.REV.STAT. Settion 375.445(imposes good fath obligation upon insurer to “carry out its
contracts’ and not to conduct “business fraudulently”); MO.REV.STAT. Section 375.1007(itemized
lig of various improper daims practices); Couch on Insurance 3d, Section 198.16. Although there
should dso be aduty of mutud cooperation, there is no question thet if the insurance palicy contains a
“typicd cooperation dausg’, such a providon is vdid and enforcegble, requiring the insured to
cooperate with the insurer and not meteridly impar the insurer’ s right to investigate, negatiate, or sdtle

aliability damor suit. See, eq., Hendrix v. Jones, 580 SW.2d 740(Mo.banc 1979).

Third, in Sate ex rel. Cain v. Barker, 540 SW.2d 50(Mo.banc 1976), the Supreme Court

recognized a goecid rdaionship between the lighility insurer and the insured, which is amilar to the

relaionship of an atorney and dient. Asrecognizedin State ex rel. J.E. Dunn Construction Co.,

Inc. v. Sprinkle, 650 SW.2d 707, 710(Mo.App. W.D. 1983) and Brantley v. Sears Roebuck &

Co., 959 SW.2d 927, 928(Mo.App. E.D. 1998), this rdationship is characterized as one of “identity
of interest”. This gpedd rdaionship is based upon such drcumdances as the insurer’s contractud
duty to defend and pay judgments, the insurer’s right to exdusively contest or negotiate the daim of

lidhility againgt the insured, and the insured’ s obligation to cooperate, see, Cain, 540 SW.2d a 53-57;
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J.E. Dunn, 650 SW.2d a 710, fn. 1; Brantley, 959 SW.2d at 928; Craig, 565 SW.2d at 723,
and imposes fidudary obligations upon the lidhility insurer because the insurer has the * power to act for
the insured, akin to authority adient vestsin an atorney, or aprincipd in an agent — each ardationship
of inherent fidudary obligetion”. Craig, 565 SW.2d at 723; J.E. Dunn, 650 SW.2d a 710, fn. 1,

see d, Duncan v. Andrew County Mutual Insurance Co., 665 SW.2d 13, 18(Mo.App.

W.D. 1983), modified on other grounds, Overcast v. Billings Mutual 1nsurance Company, 11

SW.3d 62, 68-70(Mo.banc 200). Among other things, the ligbility insurer is empowered “to act
independently in protecting the interests of itsdf and its insured”, but the lidbility insurer does not have
“ay express or implied authority to sdttle an insured's dam againg a third paty or otherwise
prejudice the substantial rights of an insured without his knowledge or consent.”

Faught v. Washam, 329 SW.2d 588, 594(Mo. 1959)(Emphasis ours).

Fourth, in State Farm Mutual Automobile Insurance Company v. Keet, 644 SW.2d

654(Mo.App. SD. 1982), the Southern Didtrict recognized thet transactions among the lidbility insurer,
the insured, and the defense attorney engaged by the insurer are nat “privileged” as to dl such parties
and thar represantatives who are a part of such rdationship and that any such person has a right of
acoessto dl information contained inthedam file. |d. a 655. In rgecting State Farm’s objections that
communications between the defense lavyer and the lighility insurer nesd not be disdlosed to the insured
because such matters were “privileged, contained work product and are overbroad’, the Southern
Digrict ruled asfollows:
By his request for production number 2, Davis [the insured] Smply asked for
the production of written correspondence and memoranda between his insurer and the

lawyer his insurer engaged to defend him on the counterdlam.  Respectable authority
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has held thet in Stuations of this sort, i.e,, where an insurer employs counsd as ecified
in its policy to represant its insured and both the insurer and insured consult with thet
counsd for thar individud and mutud bendfit, tedimony or evidence as to
communications between insurer and insured or between ether of them and their mutud
dtorney ae not privileged in a later transaction between such paties or ther

representatives. Dumas v. State Farm Mutual Automobile Ins. Co., 111 N.H.

43, 274 A.2d 781, 784-785[4, 5](1971); Brasseaux v. Girouard, 214 So.2d 401,

410[15](LaApp. 1968); Nationwide Mutual Insurance Company v. Smith,

280 Ala 343, 194 So.2d 505, 508-510[2, 3](1966); Henke v. lowa Home

Mutual Casualty Company, 249 lowa 614, 87 N.W.2d 920, 923[3](1958). See

aso, Glacier General Assur. v. Superior Court, 95 Cal.App.3d 836, 940-842,

157 Cal.Rptr. 435, 436-438[2](1979).

Id.

This Court should note that the Keet Court did nat limit the meaning of a“later transaction” to alawsuit
between the liaaility insurer and insured or between the insured and the third party who is making a
dam agandg the insured. In light of the ligaility insurer-insured rdaionghip, the term “transaction”

should be given a “broad and flexible meaning”, invalving dl dedings between the insurer and insured

or thar represntatives  Cf., Sevinson v. Deffenbaugh Industries, 870 SwW.2d 851,

857[14](Mo.App. W.D. 1993)(The term transaction “is one of broad and flexible meaning and is
intended to indude dl the facts and drcumgtances condiituting the foundation of a dam and shdl be

goplied 0 as to bring Al logicdly rdated dams into a Sngle litigaion”); Henke, 87 N.W.2d a
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927(damsfile is open to insured and its availahility did not cease when a controversy arose between
insurer and insured). The Keet Court do did not limit this spedid rdaionship in Stuaions where the
insurer provides ligbility coverage to adverse insureds with daims againgt each ather, recognizing thet
such a“coincidence” does not change the specid rdlationship between aliability insurer and the insured,
644 SW.2d a 655, and even confirmed this specid rdationship, recognizing that communications
among the lidhility insurer, the insured, and the insurer/insured lawyer are privileged and not subject to
disdlosure to the adverse insured or to the atorney retained by the insurer to represent the adverse
insured because an dtorney-dlient rdaionship exids Id. at 655 & 656, citing Cain.

Hfth, asreflected in the Cain Court’sandysis and goprovd of the People v. Ryan case, 540

Sw.2d a 54 & 55, a private atorney for the insured should be a part of this specid rdationship. In
Ryan, the lidhility insurer permitted the private atorney to ingpect the daims file  Subsequently, the
privete atorney “was served with a subpoena duces tecum to produce his dient’s gatement given to
the insurance company”. Id. & 54. The private atorney dedined, “basing his refusa on the grounds
thet to do so would vidlate his dient’ s rights againgt sef-incrimination and thet the written Satement was
a privileged communication between atorney and dient”. 1d. The trid court ordered disclosure and
found the private atorney guilty of contempt. On gpped, the Ryan Court “reversed the conviction”,
holding that the insured' s Satement to the liability insurer was “dothed with the atorney-dient privilege
whilein control of theinsurer.” 1d. at 54 & 55.

Sixth, both the J.E. Dunn and the Brantley Courts recognized a definition of “work
product”. 650 SW.2d at 710; 959 SW.2d a& 928 & 929. In Brantley, the Court sated asfollows

Work product is a qudified immunity pursuant to Rule 56.01(b)(3) which

denies the opposing party materids “ prepared in anticipeation of litigetion or for trid by
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or for ancther party or by or for that other party’s representetive . . . 7 Work product
immunity goplies only to informetion and meterids gathered by one’s adversary in
thelitigation, or in preparation for the litigation, in which the discovery isbeing sought; *

* *

950 SW.2d & 928 & 929. (Emphasisours).

Smply put, if thereis no adversarid rdaionship, thereis no work product.

Saventh, as reflected in such casss as Chitty v. Sate Farm Mutual Automobile

Insurance Co., 36 F.RD. 37(1964) and Nationwide Mutual Fire Ins. Co. v. Smith, 174

F.RD. 250(1997), in a “bad fath action” by the insured againg the insurer, involving the insurer’s
handiing of athird party daim’ or the insurer’ sdenid of theinsured' sdant, awork product objection
isinvaid asto the insured's request for discovery of the daims file because in a“bad faith action”, the
insured mugt prove an “unreasonabdle and abitrary dtitude’ on the pat of the insurer.  As the
Nati onwide Court recognized:
“Bad fath attions agang an insurer . . . by ther very nature “can only be
proved by showing exactly how the company processed the daim, how thoroughly it
was congidered and why the company took the action that it did.™ [Citations omitted].
To etablish thet the insurer acted in bad faith, the plantiff “must show “whether [the

insurer] sought and followed [the] advice and recommendation of its agents, adjugters

' See eg., Zumwalt v. Utilities Insurance Co., 228 SW.2d 750(Mo. 1950)(bad faith refusd to
stle).

2 See eq., MOREV.STAT. Section 375.420(vexatious refusd to pay insured’ sdam).
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and atorneys’ Theefore, dl such information is rdevant and good cause [ig
established for its production.” [quating Chitty].

174 FRD at 252 & 253.

Asthe Chitty Court further recognized, the dams file is accessble to the insured because it was not
prepared at atime when the insurer and insured were involved in an adversarid rdaionship, such asthe
|ater bed faith action. 36 F.R.D. a 40-42.

Eighth, the Court should note the disclosure rules goplicable in an atorney-dient rdationship.
For example, inthe case of In Re Conrad, 105 SW.2d 1(Mo. 1937), the Supreme Court dated as
fdlows

“The rdation of atorney and dient is one of the highest trust and confidence,

requiring from the atorney the obsarvance of the utmost good faith toward his diert,

and the parties have been hdd to sudan to each other, during the time the rdation

exids in respect to any matter being conducted for the dient by the atorney, the

relaion of trustee and cetui que trust, and ther dedlings with each other are subject to

the same intendments and imputations as obtan beween other trustees and

bendfidaies” Thediat isentitled to be fully informed of his rights and interestsin the

subject-matter of the transaction; and of the nature and effect of the transaction itsdf,

and to be 0 placed asto be dile to ded with the atorney a arm'slength.

Id. & 10.

In addition, Rule 4-1.4 (Communications) provides asfallows
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(@ A lavyer hdl keep a dient reasonably nformed about the Satus of a
metter and promptly comply with ressonable requests for informetion.

(b) A lavyer shdl explain amatter to the extent reasonably necessary to permit
the dient to make informed decisons regarding the representation.

And, asreflected in Spivey v. Zant, 683 F.2d 881(5™ Cir. 1982), the “work product doctrine does

not gpply to the Stuation in which a dient seeks access to documents or ather tangible things creeted or
amassed by his atorney during the course of the representation”. 1d. at 885. A dient’s access to the
file would dso nat be limited to Stuations invalving alawvsLit between the lavyer and dient, between the
dient and adverse third party, or between the dient and an adverse dient. The specid rdationship
between the attorney and the dient does not change if another dient becomes adverse to the diert,
dthough the atorney would likdly have to withdraw from representing both dients. See, eg., Misouri
Rulesof Court, Rule4-1.7; Henke, 87 N.W.2d at 925[7].

Fndly, the Court should take note of various examples of fiduciary responshilities wherein the
lighility insurer-insured rdationship is essantidly the same as an atorney-dient rdationship. In addition
to the dbligation of confidentidity, compare Cain, 540 SW.2d 50 with Missouri Rules of Court,
Rule 4-1.6, there are duties to avoid and dedl with conflicts of interest, compare Henke, 87 N.W.2d
a 929[7] with Rule 4-1.7, to be competent, compare MO.REV.STAT. Section 375.1007(3, 14)
with Rule 4-1.1, to be diligent, compare Section 375.1007(2, 3, 7, 13) with Rule 4-1.3, to be
truthful, compare Section 375.1007(1, 4, 8, 9, 12, 15) with Rule 4-4.1, and to ded with an
unrepresented person. Compare 20 CSR 100-1.050(E) with Rule 4-4.3.

In light of such well-settled, unambiguous, and repectable authority, an insured dearly hes a

right of access to the daimsfile generated by the lidhility insurer as aresuit of the third party dam, and
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the work product doctrine does not gpply to bar or redrict this right of access Particularly in light of
the Conrad case, the insured has aright of access* in repect to any matter being conducted” for the
insured by the lidhility insurer “during the time the rdation exigts’, baing “entitled to be fully informed of
his rights and interests in the subject-matter of the transaction; and of the nature and effect of the
transaction itsdf, and to be so placed as to be ddle to ded with the’ ligbility insurer a arm's length.
And, the daims file remains open and avalldble to the insured even when a controversy arises between
the ligbility insurer and the insured and even when the daimsfile is created as aresult of adam againgt
theinsured by an adverse insured.

Despite these well-delinested and well-settled principles of lav, Respondents besically relied on

two cases — namdy, State ex rel. Safeco National Insurance Company v. Rausch, 849

SW.2d 632(Mo.App. E.D. 1993) and Sate ex rel State Farm Mutual Automobile Insurance

Company v. Keet, 601 SW.2d 669(Mo.App. SD. 1980)° for the proposition that the “law is dear

in Missouri . . . that the 'work product” doctrine does goply to work performed by insurance
companies” (L.F. 28 & 29). However, even a cursory examindtion of these cases reveds that thee
two cases spedificdly limit this doctrine to Stuations wherein the rdationship between the insurer and the
insured is “adversarid”. Both casss involved an uninsured motorigt daim, which did nat involve the
specid rdationship as between a lidhility insurer and itsinsured. Keet, 601 SW.2d at 671; Rauch,
849 SW.2d a 634 & 635. (L.F. 39). Such an adversarid relationship dso exigs between a casudty

loss insurer and the insured “until the insurer acknowledges coverage under its policy teems”  J.E.

* This“Keet casg’ isnat the same asthe “ Keet cas2’ reied upon by Appdlants



Dunn, 650 SW.2d a 710; Brantley, 959 SW.2d a 928. Thus while the “law is dear in

Missouri”, the fact isthet the Keet and Rausch cases actudly rebut Respondent’ s position.

In its reply, Respondents essentialy asserted that the spedid rdlationship does not exist until a
lavsuit isfiled because until Linda Grewell is sued by Kephart, she “is not defending againgt anything, as
no daim has been mede againg her persondly” (L.F. 46) and further assarted that a fidudary duty
between an insurer and insured only arisesin the context of a*bad fath refusal to sattle’. (L.F. 44, 46,
47, 48, 49). Such arguments are without any merit.

Hrg, the Cain Court dearly ruled thet the atorney-dient/insurer-insured rdaionship exigs
before alawauit isfiled. Cain, 540 SW.2d a 53(time of satement by insured to insurer); and a 56,

citing, Hollien v. Kaye, recognizing thet the atorney-dient rdaionship exigs as to communications

“whether made before or after quit is indituted or to its lay representdives, dther before or after an

atorney has been formdly sdected by the carrier to represent itsassured”; see, Sate ex rel. Day v.

Patterson, 773 SW.2d 224, 227 & 228(Mo.App. ED. 1989). As the Day Court further
recognized, the “test of when maters and documents are prepared “in anticipation of litigation or for
trid’ is not whether an action has been commenced, but whether “in light of the nature of the document
and the factud Stuaion in the particular case, the document can fairly be said to have been prepared or
obtained because of the prospect of litigation.”” Id. a 228[7]. Thus the spedd rdationship should
geneardly begin as soon as the lighility insurer recaives natice of the third party daim and, in response
thereto, the lidbility insurer opensadamsfile

Second, athough the cases rdied upon by the “second Keet Court”, such as Henke, supra,
involved “bad faith refusds to settle’, neither the Keet Court nor the Henke case limited the holdings

to such agtuaion. Inthe Keet case, as herain, Sate Farm insured conflicting dameants (Davis and
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Clouse). Davis gave a recorded datement to his Sate Farm representative. Eventudly Clouse and
Davis filed lawvsuits againg eech other, and Stlate Farm hired separate defense counsd.  Davis dso
retained private counsd (McDondd). During pretrid proceedings, McDondd discovered that Davis
recorded statement hed been given to the defense lawyer for Clouse, gpparently without the knowledge
and consant of Davis or McDondd:  “Davis, via dtorney McDondd, sued Sate Farm in Greene
County dleging he had been dameaged because the Lowther firm, represanting Clouse in the Wright
County cause, had been given the recorded satement Davis had mede to the State Farm investigator”.
644 SW.2d a 654. The Keet Court subssquently recognized that “testimony or evidence as to
communications between insurer and insured or between ether of them and ther mutud atorney are not
privileged in a later transaction between such parties or their representatives. Id. a 654.
(Emphass ours). The Henke Court dso gpplied the same principle. Henke, 87 N.W.2d a 923[3]
and 925[6).

Thus, the gpecid rdaionship arises when the daimsfileis opened and continues at leest until the
relaionship becomes adversarid as a result of a Stuation such as a “bad faith refusd to sdttle action”.
Seeds, Chitty, 36 FR.D. a 40-42. Itisnot acause of action which creates the fiduciary duties, but
indeed it is the contractud raionship which impases various obligations upon the lidbility insurer and
theinsured, which in turn creates the fidudary rdationship.

Despite the law and Appdlants arguments, the Court of Appedls rgected the exigence of a
specid reationship between Appdlants and Respondents because such ardaionship exigs “in contexts
other than in the context of a digoute between the insured and the insurer over the insured' s degree of
faut’. The Court of Appeds recognized only one reason for an aosence of a spedd rdaionship:

“because State Farm insured both Kephart [the third party/adverse insured] and Grewel [Appelantg]”.
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(Op. 5). The Court of Appeds did not dte any supporting authority.  Appelants repectfully submit
that the Court of Appeds reasoning is migplaced and untenable.
Hrd, the rdationship between an insurer and insured must be viewed from the perspective of

the insured, not the inaurer.  Cf., eq., State ex rel. Rimco Inc. v. Dowd, 858 SW.2d 307,

309(Mo.App. E.D. 1993), recognizing that the insurer must make hard decisons and assume the risk of
decisons when determining whether to defend a tort action when some issue of coverage is presat;
e dn, MO.REV.STAT. Section 375.445, essentidly imposing a duty upon insurance companies to
cary out it contractsin good fath. The insured pays a premium to be defended and protected againgt
the lidbility dams of a third party, and the insurance contract does not meke any exceptions for an

“adverse insured”’. Cf. Cain, 540 SW.2d a 56 & 57, citing, Hollien v. Kaye(insured pays

vauable congderaion to insurer to be defended and to protect hisinterestsin the event of an accident).
In addition, while the lidhility insurer is empowered “to act independently in protecting the interests of
itsdf and its insured”, the ligbility insurer does nat have authority to “prgudice the subgtantid rights of
an insured without hisknowledge or consat.” See, Faught, supra

Second, the legd principles cited by Appellants are dear and well-supported by caselaw. Al
of these principles and cases invalve the rdationship between aliability insurer and theinsured. All of
these cases recognize the gpedid rdaionship.  That rdaionship begins as soon as a dams file is
opened and an adjuder is assigned. It ends when an irrecondilable conflict between the lighility insurer
and insured occurs, such as herein when an adversarid rdaionship arose because Respondents refused
to provide access to the daims file and when Appdlants filed a lavsuit. However, the dams file

remans open and accessible because it was generated when the rdaionship was not adversarid. And,



while there are “many facets of thelr rdationship”, dl of these “facets™ arise out of the same context of
aliability insurer-insured relaionship.

Third, as the Keet Court recognized, the “coincidence’ of an insurer providing lighility
coverage to adverse insureds with dams againg each other does not change the specid rdationship
between a liability insurer and the insured. 644 SW.2d a& 655. Obvioudy, if Kephart had been
insured by a different insurer, there would 4ill be a gpedd rdaionship between Appdlants and
Respondents. A fidudiary rdaionship should not be destroyed by the smple fact that adverse insureds
have the same insurer. The repercussons of permitting an avoidance of such ardaionship would dso
be disagtrous

Asreflected in the Cain case, a confidentid rdaionship exigs between the ligbility insurer and
insured, Smilar to an atorney-dient rdaionship, which protects communications from third party
inquiries  As reflected in the Keet case, the Southern Didrict not only ruled that “communications
between insurer and insured or between ether of them and their mutud attorney are not privileged in a
later transaction between such parties or their representetives’, 644 SW.2d a 655, but dso
recognized that a confidential relationship existed which denied the “adverse insured” and hisher agents
aright to access such communications. 1d. a 655 & 656, diting Cain. Asreflected in the Day case,
the specid reationship exids in contexts other than the “ingtant litigation”. 773 SW.2d a 227-230.
Obvioudy, if one adjuder is used or two adjusters “openly disclose’, there would no longer be any
right to deny athird party or the adverse insured access to such communicaions: See, eg., Maher v.
Maher, 951 SW.2d 669, 674[8, 9|(Mo.App. ED. 1997)(Communicaions between counsd for

oppasing parties are not protected by ether atorney-client or work product privileges, atorney-dient



privilege protects only communications between atorney and her dient, not communications between
atorney and opponent’ s counsd).

As an example, if an insured admitted to his adjugter to leaving the scene of an accident or to
being intoxicated, which are aimind acts, see, MO.REV.STAT. Sections 577.060 and 577.010, and
admitted operation, which is a necessary dement of ether arime, and if such an admisson was the only
subdantid proof of operaion, this information would become accessble to a prosecutor or law
enforcement if the adjuster disclosad it to the other party’s insurance adjugter or if the same adjugter
hendled both daims. Of course, the adverse party could dso use such informetion to attempt to obtain
punitive damages, which are not covered by insurance, or to expose the insured to damagesin excess of

palicy limits Based on Cain, Keet, and Day, this communication between the insured' s adjuser and

the insured is confidentid and cannot be disclosed without the insured's consent. However, based on
this Court of Appeds dedaations, if the same insurance company insures both parties, there is no
longer any “identity of interest” or atorney-dient rdaionship.

Fndly, the Court should note thet the solution is Smple asto rectifying the dilemmafaced by the
lighility insurer when insring adverse insureds.  As occurred herein, State Farm assgned separae
adjugers. The adjusters were d0 in separate offices, and separate daims numbers were assgned. As
adso deamed admitted herein, eech adjuster was acting as a “dams specidis” to represant eech
insured as to dams assarted againg eech other or by third paties. (L.F. 6 & 7). Sae Fam

undoubtedly handled this metter in this manner as aresponse to such cases as Cain and Keet. Proper

training and greater authority to act within eech daim office will further reduce the possihility of violaing
fidudary responghilities and will maintain the “identity of interest” between the insured and lisbility

insurer.



Application Of Law To Facts

As these prindples would gpply to the facts herein, State Farm is the lidbility insurer of the
Grewdls and Wilkins is the representative of both Stae Fam and the Grewdls, handling the
invegtigation and defense of the Grewd|s with regard to third party dams. (L.F. 6 & 7). Thus, there
is a oedid rdaionship which is essartidly the same as an atorney-dient rdaionship. There is an
“identity of interes”. The rdationship is supposed to be nonadversarid and mutudly beneficd with a
god of working together in acommon defense. Thereisafidudary rdationship.

For reasons unknown, Wilkins conduded thet Linda Grewd| is fifty percent (50%) lidble asto
the calligon with Kephat. (L.F. 7). The Grewdls nat only dispute this determination, but are dso
concerned thet the fault determination could affect their insurance premiums or ahility to mantain
insurance coverage with State Farm or to obtain coverage from another insurance company, particularly
if “publicly reported”? (L.F. 7 & 8, 14 & 15, 38). Therefore, the Grewels desire to protect their
interests and to undergand the at-fault andyss. Access to the dams file, particulaly as to the eght
requested items (L.F. 7, 8, 14, 15) should be hdpful. And, even though the “insurer is entitled to meke
its own determination for its own purposes’, and even though access to the dams file would not
guarantee thet the insured could change thelr insurer’ s determingtion, see, Op. a ??, the insurer cannot
“prgudice the subgtantid rights of an insured without his knowledge or consent”, see, Faught, supra,
and access would dlow the insured to determine whether or nat the adjuster conducted a thorough

investigetion, baang hisher condugons on subdantid facts  As reflected in such cases as Laster v.

* Budness attities do exig which compile daims higtory information about al of us and which provide
such information to insurance companies. See, Appendix, A-1to A-3.
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Sate Farm Fire & Casualty Co., 693 SwW.2d 195(Mo.App. ED. 1985); Travelers

Indemnity Co. v. Woods, 663 SW.2d 392(Mo.App. SD. 1983); Hounihan v. Farm Bureau

Mutual Insurance Co., 523 SW.2d 173(Mo.App. SD. 1975), insurance companies do conduct

insufficient invedtigations  Acocess would definitdy give the insured the opportunity to dispute the
determination befor e the damage is done — ether by increased rates or by public reporting.

In addition, any information exchanged between Wilkins and Prawl isnot privileged. See, eq.,
Maher, 951 SW.2d a 674[8]. Theefore ay informaion obtaned by Wilkins during her
investigation may dso be useful in devdoping drategies prior to prosecuting a lawvait in an efort to
settle Appdlants dam againg Kephart. (L.F. 38). Likewise any information obtained by Pram from
Wilkins could be used by Kephart in defending the Grewdls dam. Obvioudy, the Grewdls would
want to know about this informetion to avoid “unjust surprisg’ and to ded a an's length in pursuing
any dam agang Kephat, paticulaly before the filing of a lavauit.  Agan, this information would
protect the Grewdls interests. Such reasons for accessng the dams file are dearly legitimate, see,
eg., Chitty, 36 F.R.D. a 39 & 40, even though “good causs’ should not be a barrier to the insured
because of the absence of an adversarid rdlaionship and the existence of an attorney-dient relaionship.

Smply put, the ligbility insurer and insured are not adversaries and mugt work together in a
“common defensg’.  The Grewdls as insureds are “eantitled to be fully informed of [ther] rights and
interests in the subject-matter of the transaction; and of the nature and effect of the transaction itsdf,
and to be 30 placed as to be ale to ded with the [lidbility insurer] a& anv's length”. See, In Re
Conrad, 105 SW.2d a 10. The Grewdls are ds0 entitled to be fully informed so asto ded with the

tortfeasor & ams' length. Respondents denid of access to the daims file, based upon the ground of
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“work product’, is amply invaid. Thus the Grewdls are ertitled to any information in the daimsfile
which may beindividualy or mutuly benefidd. See, Keet, 644 SW.2d at 655.

The problems which a lighility insurer must face as to the conflict of interest between adverse
insureds is different from an attorney with adverse dients in thet the ligility insurer cannot withdraw
from representetion. However, it is the ligbility insurer who mugt make hard decisons. A fidudary
obligation to the insured requires the lidhility insurer to find a solution at its expense. And thereis a
solution, which smply requires the ligbility insurer to provide sparate daims specidids as is required
when the ligbility insurer mugt provide sparate atorneys.

Asarealt, the Appdlants have dated a subgtantive cause of action. The Court should reverse

the judgment and remand with directionsto the trid court to recognize this cause of action.

POINT TWO

Assuming Plaintiffs have stated a substantive cause of action, then the trial
court erred as a matter of law and to the prejudice of Plaintiffs by sustaining that
part of Defendants’ motion to dismiss asto a declaratory judgment action not being
the proper remedy for seeking access to the claims file because a declaratory
judgment action is available upon a showing of (1) existence of a justiciable
controversy admitting of specific relief by decree; (2) the presence of a legally
protectableinterest; (3) theexistence of a question ripe for judicial decision; and
(4) the absence of an adequate legal remedy in that Plaintiffs have a written contract
of insurance with State Farm, in that a liability insurer-insured relationship exists

between Plaintiffs and State Farm, in that Plaintiffs have a legal right of access to

33



the claims file which State Farm has denied, in that the respective positions of the
parties are polarized and cannot be resolved without judicial resolution, and in that
no other adequate legal remedy exists.

Standard of Review

Asto the generd dandard of review, because this case involves a judge-tried case, this Court
will sudan the trid court’s judgment unlessiit is not supported by subdantid evidence, it is agand the

weight of the evidence, or it eroneoudy dedares or goplies the lav. Murphy v. Carron, 536

SW.2d 30, 32(Mo.banc 1976). Asin the case of Lake Ozark Construction v. North Port

Assoc., 859 SW.2d 710(Mo.App. W.D. 1993), “[r]eview here is of the granting of a mation to
dismiss a petition for dedaratory rdief.” Thus “[t]his court must acoept as true dl well-pleeded facts
and inferences. The auffidency of such petition hinges on whether the parties show entittemeant to a
decdlaration of rights or datus on the pleeded facts. * * *  If the averments of the petition show such
entitlement, then it isimproper to dismissthe petition. * * * This court mugt determine whether the trid
court's legd conduson was correct. * * *” Id. & 714. “Concomitantly, a petition invoking
dedaraory ridf, in order to survive amoation to digmiss for falure to sate adam upon which rdief can
be granted, mug dlege a date of facts demondrating the exisence of certain abtaining principles which

have evolved from cases addressng actions for dedaraory judgments’.  AGI-Bloomfield, 682

SW.2d a 168.
| ssue
Asuming the Court agrees with Appdlants in Point One that they have dated a subdantive
cause of action, there is dill an issue as to whether the procedurd remedy for pursuing this cause of

action is a declaratory judgment action under MO.REV.STAT. Sections 527.010 to 527.140. See,
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a0, Missouri Rules of Court 87.01-87.11. Thetrid court did not gpecificdly address thisissue in the
judgment (L.F. 66), but Respondents did assart that a dedaratory judgment action was not the “proper
procedurd mechanism”, indead being a depogtion request in a “lawalit filed by the Grewels agang
the other dleged tortfeasor, or pursuant to Rule 57.02(8) RSMo. (which would dlow plantiffs to
petition the Court to authorize the taking of such a depostion prior to the Grewdls actudly filing a
lawsuit for compensation, againg the other dleged tortfeasar).” (L.F. 26 & 27, 29). Appdlants
addressed this issue in detal in their suggestions in oppogtion. (L.F. 35-37). Respondents did not
present any argument in their reply, other than to reessert their pogtion. (L.F. 50). “Accordingly, it is
assumed on gpped that the trid court dismissed plaintiffs petition for dedaratory judgment on the

grounds or for the reasons sa forth in defendants motion to dismiss” Missouri Dept. of Social

Servicesv. AGI-Bloomfield Convalescent Center, Inc., 682 SW.2d 166, 167 & 168(Mo.App.

W.D. 1984). Inits Opinion, the Court of Appeds declared that an insured could not have accessto the
damsfile until “the prosscution or defense of aformd dam involving” the third party/adverse insured
a which time “they will have the right to conduct formd discovery of the dam file pursuant to a
subpoena as to items which may be admissble or which may lead to the discovary of admissble
evidencg’. (Op. 6).
Thelaw

To dae a cause of action under MO.REV.STAT. Section 527.010 generdly requires three
dements “1) exigence of a judidable controversy admitting of spedific rdief by decreg 2) the
presence of alegdly protectable interest; and 3) the exigence of aquedtion ripe for judicd decison.”
Lake Ozark, 859 SW.2d a 714. Becausethereis awritten contract of insurance coverage between

the parties, Section 527.020 and Rule 87.02(a) ds0 goply. See, Harness v. State Farm Mutual




Automobile Insurance Co., 867 SW.2d 591, 592(Mo.App. ED. 1994). Pursuant to these
datutes and rules, the courts have the power and duty to declare “rights, satus or other legd rdaions”
Lake Ozark, 859 SW.2d a 714; Harness, 867 SW.2d a 592; see, ds0, Section 527.120.
Coadverdief isds avaldble Lake Ozark, 859 SW.2d a 715. And, if the rlationship between
the parties is “continuing” and involves “future acts which depend upon the outcomé’, it is “dedrable
thet the courts establish the rdationship of the parties’. 1d. a 714. The dedaratory judgment act is
ds remedid ad is to be liberdly condrued and adminigered. See, Section 527.120; AGI-
Bloonfield, 682 SW.2d at 171 & 172.

Upon satisfying these three dements, there is il a reguirement thet the party does not have an

adequate remedy a law. See, eq., Preferred Physicians Mutual Management Group, Inc. v.

Preferred Physicians Mutual Risk Retention Group, 916 SW.2d 821, 824[5](Mo.App. W.D.

1995). However, where there is no pending litigation between the parties and “where the facts do not
show such imminence of suit, or where thereisapractica ground for parmitting aparty . . . todamand
obtain exoneration from a judidd procesding, there is no resson why the court should not take
cognizance — of a dedaraory action covering the same issues’.  Id. & 824, rdying on Misouri
Supreme Court cases. In conddering whether “practicd grounds’ exig, factors to consder “incdlude
public policy and interegt, efficiency, convenience, economy, the good or bed faith of the party bringing
the dedaratory judgment action, and whether the trid court's adminigration of the Dedaratory
Judgment Act sarved the purposes for which the legidation was enacted”. 1d. a 825.

Application Of Law To Facts

Herein, the pleeded facts edablish dl of the dements for dating a cause of action for

dedaaory rdief. As addressed in Point One, there is a written contract of insurance between the
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parties with State Farm being the insurer and the Grewdls being the insureds. (L.F. 6). Asareult of
the third party daims, there is the spedid rdationship of a lighility insurer and insured which cregies the
legd right of an insured's access to the dams file. Thus there is a legdly protectable interest. Sate
Farm has denied the Grewdls access to the daims file, thus credling a judticiadle controversy. The
Grewdls are saeking coercive rdief, requesting the trid court to order State Farm to produce the
information which it has refused to rdease as wdl as any and dl information which Sate Farm may
obtain while acting on behdf of the Grewdls (L.F. 7-10). Thus there is a continuing rdationship of
which the future depends upon the outcome of this proceeding.  The pogtions of the paties are
polarized and cannat be resolved without judida resolution.  Thus, this question is ripe for judicd
decigon.

As to the adequecy of another remedy, the Court should be aware there was no pending
litigetion a the time of thefiling of the dedaratory judgment action and no showing of any “imminence of
qit”. And, there are“practica grounds’ for rgjecting Respondents and the Court of Appeds theory
of the“proper procedura mechaniam”.

One, as to a depostion under Rule 57.02(a), there would be some quedtion as to whether the
insured could vaidly establish a ground for perpetuating testimony. But even if it might be availddle, it is
not an adequate remedy because it is more complicated than a dedlaratory judgment action as reflected
in the procedurd and subgtantive requirements st forth in Rule 57.02() and because the “adverse
party” has aright to be notified and served and to be present for purposes of cross-examingion. The
records requested herein are generdly not discoverable by the adverse paty — namdy, James A.

Kephart and his State Farm representatives such as Tom Prowl. See, Sate ex rel. Cain v. Barker,

540 SW.2d 50(Mo.banc 1976); Sate Farm Mutual Automobile Insurance Company V.
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Keet, 644 SW.2d 654, 655 & 656(Mo.App. SD. 1982); Sate ex rel. Day v. Patterson, 773

SWw.2d 224(Mo.App.E.D. 1989). However, Kephart or Prowl could possibly obtain these records or
other privileged information if an action is pursued under Rule 57.02(8). In a dedaaory judgment
action, nather Kephart nor his represantatives have any legd right to natice or intervention.  And if
Respondents produce the information requested herein — whether voluntarily or under court order —
Appdlants will request thet these records will be produced in such a manner as to avoid public
disclosure. The courts have the power under  Sections 527.010 (Rule 87.08) and 527.080 (Rule
87.10) to require production in such a manner as to keep these records confidentia — such as by a
protective order. Cf., Cain, 540 SW.2d a 57[3].

Two, asto the filing of alawauit/formd dam” and then conducting “limited discovery”, the
Court should initidly note that besides having the problems previoudy identified as to this adverse party
possibly obtaining acocess to privileged information, filing such alawvsuit defegts one of the purposes for
having access to the dams file — namdy, usng these records to make an informed decision about
whether to accept or rgect the comparaive fault andyss or whether to sdttle or file the lawvsuit. Asin
an atorney-dient rdaionship, it is paramount that such a decison should be as fully informed as
possible and remain confidentid.

In addition, requiring an insured to file alawauit or wait to defend alawsit and then to conduct
discovery is unduly burdensome, expensgive, and time consuming, particularly when the damsfile should
be presumed accessble to the insured as would a file in an atorney-dient rdaionship and when the
informetion in the dams file is Imply nat “work product”. Unnecessary and more litigetion will
potertidly oocur.  Recognizing a right of access to the dams file, as exids in an atormney-dient

relaionship, would promote informd resolution of digoutes  And, if the digoute cannot be resolved



informally, a dedaratory judgment action is comprehensve and patentidly pendizes the lihility insurer
for wrongfully withholding accessble informetion. See, Points Three and Four.

Appdlants would aso refer the Court to the case of Henke v. lowa Home Mutual

Casualty Company, 87 N.W. 2d 920(lowa S.Ct. 1958) which is cited by the Keet Court as

“respectable authority”. 644 SW.2d a 655. Addressing the applicability of a “discovery rule’
involving production of work product, the Henke Court observed asfollows
The papers and writings which the plaintiff [insured] is requeding were not

related to or prepared for the present action between the insurer and the insured. These
papers were prepared in a different action a@ an ealier time when an atorney
represented both the insurer and the insured.  As determined in the earlier discusson of
the privilege, dl of this information was gpen to bath parties and its avalahility did not
cease When a controversy arose between the two.  The discovery rule is designed to
accomplish a different purpose. It gpplies in an action between two adverse parties
whose sparate counsels have each made investigations in respect to that action which
they intend to use in the adversary proceeding between the two. These pagpers were
not in that dassfication because a the time the pgpers demanded were prepared, the
paties were not adverse to each other but were working together in a common
defense,

87 N.W. 2d at 927.

Likewise, the Missouri “discovery rules’ are designed for use by adverse parties See, Rules 56 to 61.

And likewise, & the time the Respondents daims file was generated and Appdlants demend for



access was made, Respondents and Appdlants “were not adverse to each other but were working
together in acommon defense”

As a reault, the proper procedurd mechaniam for prosscuting Appdlants cause of action
agand the Respondentsis a dedaratory judgment action. Thetrid court and this Court can dedlare the
rights, status, and other legd relations between the parties, can order Respondents to permit Appdlants
to access the daims file, can grant “supplementd rdief 7 (Section 527.080), and can awvard cods
(Section 527.100). Moreover, nether Kephart nor his representatives have any right to be notified of

the action or to intervene

POINT THREE

Assuming Plaintiffs have stated a substantive and procedural cause of action,
the trial court erred as a matter of law and to the prejudice of Plaintiffs when it
sustained Defendant’s motion to dismiss as failing to state a cause of action in Count
Two of the petition for attorney fees because attorney fees can be awarded in a
declaratory judgment action when there is a showing of “very unusual
circumstances’ in that the law regarding the relationship between an insured and a
liability insurer and regarding “work product” is well-delineated and well-settled
and in that Defendants refusal, and continuing refusal, to release the requested

information was in bad faith, was without just cause or excuse, was intentional, was



frivolous, and/or was outrageous because of Defendants evil motive or reckless
indifferenceto Plaintiffs' rights.

Standard of Review

Asto the generd dandard of review, because this case involves a judge-tried case, this Court
will sudan the trid court’s judgment unlessiit is not supported by subdantid evidence, it is agand the

weight of the evidence, or it eroneoudy dedares or goplies the lav. Murphy v. Carron, 536

Sw.zd 30, 32(Mo.banc 1976). Because this case ds0 involves the trid court's dismissd of the
petition for afalure to Sate a cause of action, the fallowing rules should gpply:
A moation to digmiss for falure to Sate a cause of action is Lldy atest of the
adequecy of the plantiff’s petition. It assume that dl of plantiff’s averments are true,
ad liberdly grats to plantiff dl ressondble inferences therefrom.  Sullivan v.
Carlisle, 851 SW.2d 510, 512(Mo.banc 1993). No atempt is made to weigh any
facts dleged as to whether they are credible or persuesve.  Indead, the petition is
reviewed in an dmog academic manner, to detlermine if the facts dleged medt the
dements of a recognized cause of action, or of a cause that might be adopted in thet
case.

Nazeri v. Missouri Valley College, 860 SW.2d 303, 306[2](Mo.banc 1993).

A petition issuffidert to withstand amoation to dismissfor falureto dateadam
If it invokes subgantive prindples of law entitling plantiff to rdief and dleges ultimate
fadts informing defendant of that which plantiff will atempt to esablish a trid.
[ctations omitted)]. It isnot to be dismissed for mere lack of definiteness or certainty or

because of informdity in the Satement of an essentid fact. [atation omitted)].



Ritterbusch v. Holt, 789 SW.2d 491, 493[1, 2](Mo.banc 1990).

In addition, because the facts are not disputed, and the issues involve the interpretation and application
of the law to the facts, “the trid court’s interpretation receives no deference in our review. * * * This
court will reach its own condusions about whether the trid court correctly interpreted and applied the

law”. John L. Thuston & Assoc. v. EDIC, 869 SW.2d 105, 107(Mo.App. W.D. 1993).

Issue
Asauming the Court agrees with Appdlants in Points One and Two that they have daed a
subdantive and procedurd cause of action, there is dill an issue as to whether atorney fees can be
awarded in a dedaratory judgment action under MO.REV.STAT. Sections 527.010 to 527.140; see
ds, Missouri Rules of Court 87.01-87.11, and whether in Count Two of the Pdition, Appdlants
dated a cause of action therefor. Thetrid court did not specificaly address this issue in the judgment
(L.F. 66), but Respondents did assert that Count Two “does not specificadly state a cause of action, but
is amply a request for “atorney’s fees’ rdaing to the dam of Count 1.”. (L.F. 25). Appdlants
addressed this issue in ther suggestions in opposgtion. (L.F. 42 & 43). Respondents did not present
any agumeat in thar reply. “Accordingly, it is assumed on goped thet the trid court dismissed
plantiffs petition for dedaratory judgment on the grounds or for the reasons set forth in defendants

motion to dismiss” Missouri Dept. of Social Services v. AGI-Bloomfield Conval escent

Center, Inc., 682 SW.2d 166, 167 & 168(Mo.App. W.D. 1984).

ThelLaw
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Attorney fees can be awarded in a dedaratory judgment action when the trid court condudes

that “very unusud drcumdances’ have been shown. See, eg., Law v. City of Maryville, 933

Sw.2d 873, 878(Mo.App. W.D. 1996), dso referring to MO.REV.STAT. Section 527.100. Such
crcumdances can exig when there is an improper, intentiond interference with the legd rights of
another. See, Law, supra, wherein the City essantidly committed an act of outrageous tortious

interference. In addition, asreflected inthe case of Landie v. Century Indemnity Company, 390

SW.2d 558(Mo.App. K.C. 1965), when an insurer breaches its “implied duty of good faith and far
deding’ and acts in bad faith, “dameges for such breach would indude whatever was necessary to
place thisinsured in as good a postion as if the company had not breeched its contract”. 1d. at 565.
Obvioudy an award of atorney fees would put the insured “in a pogtion which is equdly as good as
that which he would have occupied if the company hed performed its contract”. 1d. As <o reflected
inthe Law case, dtorney fees can be awvarded “to baance the benefits’. Law, 933 SW.2d at 878.
Pursuant to MO.REV.STAT. Section 527.080, “[f]urther relief based on a dedaratory judgment or
decree may be granted whenever necessary or proper.” See dso, Rule 87.10.

Application Of Law To Facts

As reflected in Count Two of the petition, Appdlants adopt and incorporate dl of the
dlegations of the specid rdationship in Count One. (L.F. 11). Appdlantsthen date asfollows
15. Tha the law regarding the rdaionship between an insured and a liability
insurer and regarding “work product” iswdl-ddinested and well-settled.
16. That Defendants refusal, and continuing refusd, to rdease the information
requested as set forth hereinbefore was in bad faith, was without just cause or excuse,

was intentiond, was frivolous, and/or was outrageous because of Defendants evil



moative or reckless indifference to Plantiffs rignts That as a result of Defendants
refusd to provide the @oresaid information to Flantiffs or ther attorney, Pantiffs
engaged their attorney to pursue this cause of adtion againg Defendants That under
such drcumdances, this Court is authorized under Sections 527.100, 527.080, or
514.205 or dsawhere as provided by law or equity to avard Plantiffs atorney fees.
Tha asareault of dl of the foresaid drcumgtances, Plaintiffs are entitled to an award
of atorney fees
(L.F. 12).
These dlegations invoke subgtantive prindples of law entitling Appdlants to rdief and dlege ultimate
facts informing Regpondents of that which Appdlants will atempt to establish a trid.  See,

Ritterbusch, supra.

As reflected in Point One, contrary to Respondents assartions that they could not find “any
authority which would support” Appelants cause of action under Count One for a right of access to
the damsfile (L.F. 26), the law regarding the rdaionship between an insured and aliability insurer and
regarding “work product” is well-ddinested and well-settled. With the exception of the opinion of the
Court of Appeds law to the contrary does not exist. And, in light of these well-settled principles, in
light of the fact that the Respondents as insurance carrier and employee are presumed to be aware of
such cae law which directly deds with insurance law, in light of the fact that Appdlants generdly
aovised Respondents of their duties before filing suit, and in light of the fact thet Respondents obvioudy
ignored or disregarded these unambiguous and well-settled principles of insurance law, Appdlants have
dated a cause of adtion. On remand, discovery will potertidly reved the nature and extent of

Respondents’ misconduct and of the unusua drcumgtances. (L.F. 42 & 43).
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POINT FOUR

Assuming Plaintiffs have stated a substantive and procedural cause of action,
the trial court erred as a matter of law and to the prejudice of Plaintiffs when it

sustained Defendant’s motion to dismiss as failing to state a cause of action in Count



Three of the petition for nominal and punitive damages because damages can be
awarded in a declaratory judgment action and because nominal and punitive
damages are availablein an action involving a breach of afiduciary duty in that when
Respondentsrefused to provide Appellants access to the claims file, Respondents, as
liability insurer, breached variousfiduciary dutiesto Appellants, asinsureds.

Standard of Review

Asto the generd sandard of review, because this case involves a judge-tried case, this Court
will sudan the trid court’s judgment unlessiit is not supported by subdantid evidence, it is agand the

weight of the evidence, or it eroneoudy dedares or goplies the lav. Murphy v. Carron, 536

Sw.zd 30, 32(Mo.banc 1976). Because this case ds0 involves the trid court's dismissd of the
petition for afalure to Sate a cause of action, the fallowing rules should gpply:
A mation to dismiss for falure to date a cause of action is 0ldy atest of the
adequecy of the plantiff's petition. 1t assumes that dl of plantiff’s averments are true,
ad liberdly grats to plantiff dl ressondble inferences therefrom.  Sullivan v.
Carlisle, 851 SW.2d 510, 512(Mo.banc 1993). No atempt is made to weigh any
facts dleged as to whether they are credible or persuesve.  Indead, the petition is
reviewed in an dmog academic manner, to detlermine if the facts dleged medt the
dements of a recognized cause of action, or of a cause that might be adopted in that
case.

Nazeri v. Missouri Valley College, 860 SW.2d 303, 306[2](Mo.banc 1993).

A petition issuffident to withgand amoation to diamissfor falureto dateadam

If it invokes subgantive prindples of law entitling plantiff to rdief and dleges ultimate
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fadts informing defendant of that which plantiff will atempt to edablish a trid.
[citations omitted]. It isnot to be dismissed for mere lack of definiteness of catanty or
because of informdlity in the Satement of an essentid fact. [aitation omitted].

Ritterbusch v. Holt, 789 SW.2d 491, 493[1, 2](Mo.banc 1990).

In addition, because the facts are not digputed, and the issues involve the interpretation and gpplication
of the law to the fact, “the trid court’s interpretation recaives no deference in our review. * * * This
court will reach its own condusions about whether the trid court correctly interpreted and gpplied the

law”. John L. Thuston & Assoc. v. FDIC, 869 SW.2d 105, 107(Mo.App. W.D. 1993).

Issue
Asauming the Court agrees with Appdlants in Point One and Two that they have dated a
subgantive and procedura cause of action, there is dill an issue as to whether punitive damages can be
awarded in a dedaratory judgment action under MO.REV.STAT. Sections 527.010 to 527.140; see
a0, Missouri Rules of Court 87.01-87.11, and whether Appdlants sated a cause of action therefor.
The trid court did not spedificaly address this issue in the judgment (L.F. 66), but Respondents did
assert that Appdlants faled to Sate a cause of action because Count Three “seeks dameages based
upon the damsin Count I” (L.F. 25), because as“amaiter of law, plantiffs are not dlowed to meke a
cdam for “punitive damages based upon abreach of a contract provison” (L.F. 29), and because “the
longganding law in Misouri is that before one is entitled to punitive dameges, they must have actud
damages’. (L.F. 29). Appdlants addressed this issue in detall in their suggestions in opposition. (L.F.
41 & 42). Respondents did not present any argument in their reply.  “Accordingly, it is assumed on

gpped that thetrid court dismissed plaintiffs petition for dedaratory judgment on the grounds or for the
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reasons & forth in defendants motion to dismiss’. Missouri Dept. of Social Services v. AGI -

Bloomfield Convalescent Center, Inc., 682 SW.2d 166, 167, 168(Mo.App. W.D. 1984).

ThelLaw
Whether based on daute, court rule, or case law, damages are avalable in a dedaratory
judgment action. See, MO.REV.STAT. Sections 527.010 and 527.080; Missouri Rules of Court

87.08 and 87.10; Farley v. Missouri Dept. of Natural Resources, 592 SW.2d 539,

541(Mo.App. W.D. 1979); Satterfield v. Layton, 669 SW.2d 287, 289[4](Mo.App. E.D. 1984).

Punitive damages are avallable in an action invalving a breech of afidudary duty. See, eq., Gibson v.

Adams, 946 SW.2d 796, 804[16](Mo.App. E.D. 1997); McKeehan v. Wittels, 508 SW.2d

277(Mo.App. 1974). Appdlants would refer the Court to such cases as Clark v. Beverly

Enterprises - Missouri, 872 SW.2d 522, 527[8-11](Mo.App. W.D. 1994) and Smpkins V.

Ryder Freight System, Inc., 855 SW.2d 416, 422 & 423(Mo.App. W.D. 1993) for an excdlent

andyss of the nature and purpose of nomind damages and for the propogtion thet an awvard of nomind
dameages “auffices to sudain an award of punitive damages” Simpkins, 855 SW.2d at 423[12] and
fn. 5. Thislaw iswdl-settled.

In addition, as reflected in the case of Klemme v. Best, 941 SW.2d 493(Mo.banc 1997), a

“breech of afidudary obligation is condructive fraud . . . [which] isalong-recognized cause of action.”
Id. a 495. The Klemme case involved a breach of afidudary duty in the context of an atorney-dient
raionship and reflects the dements of suchadam: “(1) an atorney-dient rdaionship; (2) breach
of afidudary obligation by the atorney; (3) proximate causation; (4) damagesto the dient; (5) no
other recognized tort encompassesthe factsdleged’. Id. a 496. The Klemme Court aso recognized

thet “an attomey hes the basic fidudiary obligations of undivided loyalty and confidentidlity”, id. &t 495,



thet “an atorney may breach afidudiary duty a any time during their rdaionship”, id. at 496, and that
“[p]roof of an atorney’s intent is not required to establish breach of fiduciary duty or condructive
fraud.” 1d. Thistype of action is an independent tort and is not based on any negligence or breach of
contract by the attorney. 1d. at 495 & 496.

Asreflected in Point One, supra, there is a gpedid rdaionship between the liahility insurer and
insured which is akin to the atorney-dient rdationship and which thereby imposes fidudiary obligations
upon the ligaility insurer.  These fidudary obligations would undoubtedy indude undivided loyadlty,
confidentidity, utmost good fath, and access to the dient/dams file “to the extent ressonably
necessary” S0 to be “fully informed of his rights and interest in the subject-matter of the transaction;
and of the nature and effect of the transaction itsdlf, and to be so placed asto be adle to ded with the
atorney [lidbility insurer] a arm’'slength”. See, In re Conrad, 105 SW.2d 1, 10(Mo. 1937); Rule
4-14. And, because the liability insurer-insured rdaionship is &kin to the atorney-dient rdaionship,
the dements of abreach of fidudary duty/congructive fraud as set forth in Klemme would goply herein.

With regard to the fird dement, Appdlants have dleged in detal the ligaility insurer-insured
reaionship. See, Pdtition, Count One, Paragrephs 2, 3, 4, 7, 9, 12, 13. (L.F. 7-10). With regard to
the second dement, Appelants have dleged a breach of fidudary duty involving the wrongful denid of
access to the daims file because the work product doctrine does not goply and aso because Appdlants
nead to access the daimsfile to “protect thelr interest, induding but not limited to enabling Plantiffs to
upport their position thet Plaintiff Linda Grewdl was nat lidble or, if there is lighility, thet the licbility is
less then fifty percent (50%)". (L.F. 9 & 10). Asto dements three and four, Appdlants have dleged
that “as a result of Defendants improper and outrageous conduct, Plantiffs are entitied to nomind

damages and punitive damages in such sum as will save to punish Defendants and others from like



conduct”. See, Pdition, Count Three, Paragraph 17. (L.F. 12). The nomind damages arise from the
breach of fidudiary duty, see, eg., Clark, 872 SW. 2d a 527; Simpkins, 855 SW.2d a 422, and
the punitive damages arise from the outrageous conduct involving “ Defendants evil mative or reckless
indifference to Plantiffs rights” (L.F. 11 & 12). See, eg., MAI 1001. Fndly, asin Klemme, no
other tort encompasses the dam. 941 SW.2d a 946[9]. Thisaction is dso not based on any breech
of contract by Respondents.

In light of these well-ddlinegted principles of law and the dleged subdtantia breech of fidudary
duty, thereis a cause of action for nomind damages. Discovery will reved the true nature and extent of
Defendants misconduct for purposes of being entitled to punitive damages.

CONCLUSION

For the reasons saed hereinbefore, Appdlants respectfully request the Court to reverse the
judgment of the trid oourt, finding thet Appdlants have sated both a subgtantive and procedurd cause
of action, to remand the cause to the trid court, directing the trid court to alow Appdlants to proceed

with their daim, and for such other rdief asthis Court deemsjud.
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