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JURISDICTIONAL STATEMENT

Thisisan goped and cross-goped from ajudgment in adissolution of mariage action entered on
November 6, 2001, by the Plaite County Circuit Court. Husband's gpped chdlenges the validity of
§169.572 RSVI0 2000 as depriving him of property in violaion of the equal protection and due process

dauses of the United States and Missouri Condtitutions as goplied to the facts of the case. The Supreme



Court hasjurisdiction. Missouri Condtitution, Art. V, 83, as amended.

STATEMENT OF FACTS

Appdlant Dennis Woodson is unable to adopt in its entirety the Satement of facts st out in Mrs
Woodson's Brief because of cartain erors its often algumentative nature, and its brevity. He offersthese
additiond fects

A. Marital History: Hushand and Wife origindly maried in March 1971 (Tr. 15). That

mariage ended in a dissolution in October 1973 (Tr. 15), dthough the parties never separated and
continued to live together until they secretly remarried sometimein 1974 in Ardmore, Oklahoma (Tr. 17,
24, 167). Theldter ceremony was re-enacted in Independence, Missouri, on December 6, 1975 (Tr. 16,
17).

Wifefiled theingant Petition for Dissolution of Marriage on August 21, 2000 (LF 1). For aperiod
of some 10 months, the parties continued to live in the maritd resdence (LF 2; Tr. 17-8); they separated
June 22, 2001 (Tr. 18).

B. The Parties. Husband was 54 yearsold in August 2001 (Tr. 84). He has didbetes and takes
“medication” for it (Tr. 177, 182). He holds a bachdor’'s degree in business from Fittsourgh State
Universty in RAttsburgh, Kansas (Tr. 38, 171). Husband has hed severd jobs since the 1970's with
Sunshine Bisauit, Southwest Petral, Gard Oil, PQ Qil Co., Devine Lighting, Swift, ServiceMager and
Aramark (Tr. 40, 42-8), and ds0 performed lawvn service, dean-up, and snow removad part-time on the
Sde beginning in 1997 (Tr. 47, 158). Hisoptimd annud income is goproximately $58,700 (Tr. 161).

Wifewas 50 yearsold in August 2001 (Tr. 84). She has been amiddle schoal principd for four

years (Tr. 36-7) and earns between $75,000 and $76,000 per school year (Tr. 76). She can earn
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additiona money if sheworks during summer vacation (Tr. 77, 161). Wife hasaB.S. in education from
U.MK.C,, aMage’s Degree from Ledie Univerdty in Cambridge, Massachusetts, and an Education
Soedidig catificate from U.M.K.C. (Tr. 37). She has been invalved in teeching and school adminigtration
since 1972, except for a period between 1977 and 1984 when she sayed home to raise children (Tr. 39
42).

C. The Children: Three of the parties Sx children had reached the age of mgority or were
emancipeted by the time of the dissolution hearing on August 9, 2001 —Matt (DOB 9/14/76), Brent (DOB
7/22/78), and Kenneth (DOB 12/8/81) (Tr. 18-21; LF 103). Daughter Stacy (DOB 2/1/80) was atending
collegein Virginiaon afull scholarship (Tr. 21, 51-2; LF 110) and would have atained the age of 22 within
afew months of the Dissolution Decree (LF 54). Both legd and physicd custody of Stacy and of the other
two minor children, Thomas (DOB 5/8/88) and John (DOB 10/28/89), was granted to Husband and Wife
jointly, and Wife was desgnated asther primary physcd custodian (LF 104). Husband was ordered to
pay $765 per month as child support for Thomas and John, and $100 per month for Sacy until her
impending emancipation (LF 54, 110-1).

D. Misconduct -- * Indignities’ : Hushand and wife physcdly ssparated on June 22, 2001

(Tr. 18). Wifetedified thet their marriage began to deteriorate after the birth of their sixth child when they
“just began going different directions’ (Tr. 24). She sated that he hed “become progressvely more angry,
vay upsat with me, because of my employment” (T. 24). Marriage counsding was not successful (Tr. 35-
6).

Wife destribed a change in Husbend s behavior occurring after shefiled the petition for dissolution

of marriage “[he] has become actudly very abusivein the lagt short while’ (Tr. 24-5). She noted “things
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have gotten worse and worse’ after she commenced the dissolution (Tr. 25). She then reed aligt of
datements she daimed he made after the filing of the petition (Tr. 27-9), which she characterized as
“inimidating language, intimidating gestures, intimidating looks, verbd put-downs, verbd abusvethreats,
cursng, ydling, screaming” (Tr. 25). She compiled that ligt after commending the dissolution (Tr. 27). She
asserted she was induced to obtain an Ex Parte Order of Protection because of some incidents of verbal
abuse and agngle act of physcd intimidation occurring shortly before June 22, 2001 (Tr. 30-3).

Husband agreed with the goproximate timing of the deterioration of the marriage, ating her
hyserectomy and falure to take estrogen for her change in behavior and attitude (Tr. 152-3), and dso her
Oegper involverment in schoadl didrict employment, educationd pursLits, and resulting absence from home
during thet time (Tr. 154). He denied ever physicdly harming Wife (Tr. 151). He acknowledged he hed
shown a bad temper since she announced her intention to obtain adivorce (Tr. 155-6, 180-1, 193-4), and
assted thet just before she sought an Ex Parte Order of Pratection she urged him to move out of the house
and was attempting to aggravate and provoke him (Tr. 151-2).

Wife referred to “other items. . . [that] were said prior to the filing of the Petition” but did not
describe any of them (Tr. 29).

Wife acknowledged thet the children have adoseloving and active rdaionship with Husband even
&ter the dleged inddents of abusive behavior she mentioned (Tr. 34, 50-1, 62-3). Husband described the
same (Tr. 143-6, 147-55, 161-2), and the trid court obsarved after interviewing the minor sons in
camer a that they love both parents very much (Tr. 201).

Thetrid court made no express or implied finding that any of the dleged indignities occurred prior
to the time Wifefiled her petition for dissolution or prior to the time she informed Husband she wanted to
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terminate ther marriage. The court made no finding that the Husband' s behavior had any adverse effect
on the maritd rdationship or on the children.

E. Misconduct —Financial: In addition to regular employment, in the lagt three years Husbend

performed some parking lat deaning, lawvn care and snow removd in Flatte Woods (Tr. 67, 149, 158-9,
). His purpose in taking on the added work was to help pay for rdigious missonsfor hissons (Tr. 75-6,
158). He engaged his sonsto hdp him and paid them hundreds of dollars for their work (Tr. 149-50).
None of thisincome was reported ether on the joint tax returns Wife prepared and filed, asthey hed agreed
(Tr. 71-3, 172), or on his separate returns in 2000 (Tr. 166). His Sated reason was that he had not
recaived a Form 1099 (Tr. 171, 173). He dso did nat report the income initidly on the income and
expense satement he filed with the court because he did not know whet the monthly amount wes, lacked
the Form 1099, and did nat keep track of the sums he paid his sonsfor their help or to purchase anew
tractor and snowblade aswell as other business expenses (Tr. 170-3).

Thetrid court addressad thisissue, finding that Husbend “may have tax liability for tex years 1998
and 1999 which may arise from any undiscdosad income from hislawn care and snow plowing business’
(LF 209), and ordering thet dl such tax lighility, together with any pendties and interet, would be borne
soldy by Hushand who mugt hold Wife harmlessfor same (LF 117).

Hushand dso accumulated over $15,000 in cash, modly from his Sde business (Tr. 183-4), which
he kept in the bedroom closet of the marita home (Tr. 67-8). He kept it secret from Wife (Tr. 183)
because she “isfinanddly irrespongble and she would have spert every dmedf it” (Tr. 197). Hewasthe
marriage partner who attempted to save money over the years and to useit for the children, to improve the

lavn and snow removd business, and for unexpected expenses (Tr. 184, 197-8). Hisorigind Satement
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of maritd and non-marital property and debtsfailed to ligt thismoney, but he amended the Satement after
Wife discovered the money and gaveit to her lawvyer (Tr. 175-6).

Thetrid court avarded the entire $15,340 to Husband (LF 115 #12). 1t made no express or
implied finding of misconduct in the manner he accumulated or hendled that money.

F. Maintenance: Both Husbend and Wife waved any dam for maintenance and none was
ordered (Tr. 23, 167; LF 55, 103, 112).

G. Wife's Social Security and Missouri State Teachers Retirement Fund: Wifemade

find amendments to her Satement of Marita and Non-Maritad Property and Lighilities and filed same on
Augug 8, 2001 (LF 64), the day beforethetrid (Tr. 7, 82). Inthe“grid’ atached to that Satement, she
assrted that her “KCMO Public Schodl Retirement” fund was non-merital property (LF 70, #18). Wife
submitted her amended Satement a trid as Petitioner’ s Exhibit 2 (LF 64; Tr. 82-3).

Astrid commenced, but prior to the introduction of any evidence, Husband formdly requested
findings of fact and condusions of law under Rule 73.01 on the issue whether Wife s retirement fund with
the Kansas City Schoal Didrict could be trested as maritd property and divided accordingly (Tr. 8).
Counsd requested that thetrid court dedare 8169.572 RSMo uncondtitutiona “as gpplied to [Husband],
under the unique drcumgtances of this case” gaing asfollows (Tr. 8-10):

[if] violatesthe Equal Protection Clause and Due Process Clause of the 14" Amendment

of the United States Congtitution and the Due Process Clause of Section 10, Artide 1 of

the Missouri Condtitution, and the Equa Protection Clause of Section 2, Artide 1 of the

date condtitution, in thet in this particular case [Wifg isin fact a particpant and her

employer, the Kansas City Schoal Didrict, does in fact paticipate under FICA, the
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Federd Sodd Security System. And for thet reason thet the satute which shiddsthet as

nonmaritd therationdefor . . . that Satuteisto protect that asset becauseit isrecaved by

ateacher in lieu of Sodd Security benfits, which would be nonmarita property. Inthis
paticular case, Snce she is dready digible to recaive Socid Security funds, it is our
pogtion thet the datute is uncondiitutiond. In the dternative, we would request that This

Court find that the gatute, gpplied to this case, should be congtrued or interpreted as being

ingpplicable to ateacher who doesin fact participate in the Sodid Security System.

In testimony, Wife daimed the account was her non-maritd property (Tr. 88-9), and her counsd
took the position that §169.572 RSMo and Silcox v. Slcox, 6 SW.3d 899 (Mo.banc 1999), preciuded
the court from dividing the schodl didrict retirement acoount (Tr. 10). After ating and furmishing somelegd
authorities to the court and asking thet it take judicia notice thereof, the parties stipulated thet the value of
the schoadl didtrict retirement fund was gpproximatdy $194,000, that the school didrict dso participated
inthe Sodd Security retirement system, and that FICA contributions are withheld from Wife' s paychecks

with the school district (Tr. 11-2).

An accounting firm's vaduation of Wife's dae teachers retirement account was admitted by
dipulation as Exhibit G (Tr. 142). The tesimony indicated, and the trid court found, its vaue to be
$193,693.00 (Tr. 163; LF 109).

The trid court dedined to dedare §169.572 RSMo unconditutiond as applied (LF 109).
However, it expresdy noted thet the legidative raionde for the Satute “ does nat exigt in this case because
the [Wife] participatesin the Sodd Security system and is an employee covered by same and digibleto
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receive retirement insurance bendfits therefrom” (LF 110). On the besis of exiging authority, the court
found thet the Sate teachers retirement fund was non-maritd and thus not divisble, and st the entire
amount over to Wife (LF 109, 112-3#30). In s0 doing, it made this explicit finding:

thevaue of the non-matitd reiremant isafactor in determining the divison of theremaining

marita property inthis case
(LF 110).

H. Property and Debt Division: After satting over spedific items of non-maritd property to

each spouse (LF 112-3), the court awarded Wife the maritd home (worth $1.33,500, with no outstanding
mortgage debt), 21999 Plymouth Voyager, various bank accounts and ather items having atotd vaue of
$163,274 (LF 113-5).

Husbhand was awvarded the coupl€ srentd propertiesin Independence; two pick-up trucks, various
bank accounts, IRASs and sock haldings, his own profit-sharing and retirement plans (dtogether worth
$37,500); cash and other items. Thetota vaue of dl this maritd property is$359,825 (LF 115-6). The
duplex and four-plex in Independence have outstanding mortgages totaling $128,892 (LF 117), resulting
inanet vaue to Hushand of $230,933.

Noissueisrased on goped concamning the vaues of the marita and non-maritd property assigned
by thetrid court.

Wife was ordered to pay four enumerated debts totding $11,500 — Sears, Magtercard, Discover
and Frgt Federd Credit Union (LF 117). Wife erroneoudy asserts Husband was ordered to pay these
debts (App.Br. & 8), but the court’ s etter to the parties’ counsd setting out the property and debat divison

and directing Wife to dreft the Decree gpedifiesthat sheis respongble for those (LF 55). Thet digoogition
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is congstent with her own trid testimony that she should be assigned thase debits (Tr. 91).
Wife has correctly pointed out (App.Br. & 8) an eror in the drafting of the find Decree which was
evidently overlooked by dl. Husband was awarded the duplex and four-plex propertiesin Independence
(Tr. 79), and the Decree shoul d have reflected thet the primary respongibility for the mortgage debts on
these two rentd properties (totding $128,892) was assgned to Husband. Ingteed it incorrectly specified
“Petitioner” (LF 117). The court’sleter to the parties atorneysindicates the court’ strue intent (LF 55).

Husband agrees with Wifée' s pogtion thet this paragrgph of the Decree contains a scrivener’ s error.

POINTSRELIED ON

HUSBAND’S APPEAL

. THE TRIAL COURT ERRED IN TREATING WIFE'S MISSOURI STATE
TEACHERSRETIREMENT ACCOUNT ASHER SEPARATE PROPERTY INSTEAD OF
MARITAL PROPERTY DIVISIBLE BY THE COURT FOR THE REASON THAT
8169.572 RSMO 2000 WHICH SHIELDS SUCH ACCOUNT FROM DIVISION IS
UNCONSTITUTIONAL AS APPLIED TO THE FACTS OF THIS CASE, WHERE
PAYROLL DEDUCTIONS FOR SOCIAL SECURITY (FICA) WERE
SSMULTANEOUSLY WITHHELD FROM WIFE'SSCHOOL DISTRICT SALARY, AND
THE FAILURE TO DIVIDE THE ACCOUNT DEPRIVED HUSBAND OF PROPERTY
WITHOUT DUE PROCESSOF LAW AND DENIED HIM THE EQUAL PROTECTION

OF LAW UNDER THE U.S. AND MISSOURI CONSTITUTIONS.
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WIFE'SAPPEAL
1. ASSUMING ARGUENDO THE CONSTITUTIONALITY OF 8169.572 RSMO
2000 ASAPPLIED TO THE FACTSOF THISCASE AND THE NON-DIVISIBILITY OF
WIFE'SMISSOURI STATE TEACHERSRETIREMENT FUND, THE TRIAL COURT’S
JUDGMENT DECREE DIVIDING THE MARITAL PROPERTY AND MARITAL DEBTS
WAS FAIR AND JUST, WAS CONSISTENT WITH THE FACTORS LISTED IN
8§452.330.1 RSMO AND WARRANTED BY THE PARTIES RESPECTIVE

CIRCUMSTANCES AND THE EVIDENCE ON THE RECORD, AND WAS NOT AN

ABUSE OF THE COURT’SDISCRETION.
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ARGUMENT

HUSBAND’S APPEAL

. THE TRIAL COURT ERRED IN TREATING WIFE'S MISSOURI STATE
TEACHERSRETIREMENT ACCOUNT ASHER SEPARATE PROPERTY INSTEAD OF
MARITAL PROPERTY DIVISIBLE BY THE COURT FOR THE REASON THAT
8169.572 RSMO 2000 WHICH SHIELDS SUCH ACCOUNT FROM DIVISION IS
UNCONSTITUTIONAL AS APPLIED TO THE FACTS OF THIS CASE, WHERE
PAYROLL DEDUCTIONS FOR SOCIAL SECURITY (FICA) WERE
SSMULTANEOUSLY WITHHELD FROM WIFE'SSCHOOL DISTRICT SALARY, AND
THE FAILURE TO DIVIDE THE ACCOUNT DEPRIVED HUSBAND OF PROPERTY
WITHOUT DUE PROCESSOF LAW AND DENIED HIM THE EQUAL PROTECTION
OF LAW UNDER THE U.S. AND MISSOURI CONSTITUTIONS.

STANDARD OF REVIEW. Thisgpped invavesaconditutiond dhdlengeto 8169572 RSMio

2000 as gpplied to Husband, on the grounds thet it deprives him of property without due process of lawv
and denieshim the equd protection of law. Thefadd vdidity of the datuteisnot a issue
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Moreover, it is subgtantive not procedura due process thet isinvolved here. The Due Process
Clause of the Fourteenth Amendment to the U.S. Condtitution guarantees more than fair process. It
indudes a Subdtantive component that “provides heightened protection againg government interference with

cartan fundamentd rights and liberty interests”  Washington v. Glucksherg 521 U.S. 702, 720, 117 S.Ct.

2258, 2268, 138 L.Ed.2d 772 (1997). This Court long ago recognized that “the right to acquire, hold,
enjoy, and dispose of property, red or pasond” is a “fundamentd” right guaranteed by the U.S.

Conditution. Sonev. City of Jefferson, 317 Mo. 1, 7, 293 SW. 730, 782 (banc 1927).

Thus“drict scrutiny” is the sandard by which the condtitutiondity of §169.572 RSVio must be
judged here because its gpplication infringes upon a fundamental condtitutiond right.  Washington .

Glucksberg supra 521 U.S. a 721 and n.17, 117 SCt. & 2268 and n.17 (subgtantive due process

“forbids the government to infringe . . . ‘fundamentd’ liberty interestsat all, no metter what processis
provided, unlessthe infringe-ment is narrowly tailored to serve a compdlling Sate interest”), quating Reno
v. Hores 507 U.S 292, 301-2, 113 SCt. 1439, 1447, 123 L .Ed.2d 1 (1993) (emphesisin origind). This
heightened protection means that to pass condtitutiond mugter the datute mugt usethe least restrictive
means conggent with itsgod of furthering acompelling Sateinterest. 1d.

The ddute, in its goplication to the facts of this case, does not enjoy a presumption of validity.

Mahoney v. Doerhoff Surgicd Sarvices Inc., 807 SW.2d 503, 512 (Mo.banc 1991) (“That presumption

obtains unless the gatute dearly contravenes some condtitutiond provigon. ... Such alaw ispresumptivdy
invaid because it impinges upon a subgtantive right or liberty conferred by the condtitution”); State v.
Young, 695 S\W.2d 882, 883 (Mo. banc 1985).

DISCUSSION. Husband does not contest the fadid validity of 8169572, which survived a
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conditutiond chellengein Sloox v. Sloox, 6 SW.3d 899, 903-4 (Mo.banc 1999). Husband recognizes
that the datute serves alegitimate and sdutary sate purpose in afording the same protection to Missouri
date teechers retirement accounts as is extended to Socid Security benefits wher e the beneficiary of
that protection -- the teacher — does not simultaneously contribute to the Social Security
retirement fund. Sec. 169.572 pertains only to teechers retirement accounts funded in lieu of Socid
Security contributions; it does nat afford smilar trestment to any other retirement account.

But in this Stuation, the Satute protects not only Wife's Socid Security (to which she dipulated,
Tr. 11-2), but dso ancther retirement account to which she has voluntarily contributed, much like aprivate
fund or an IRA. Had she made contributions to ancther such fund insteed, the trid court would have been
compeled to characterize that account as*“ marita” property subject to ajust and equitable divison. But
8169.572 requires that date teachers retirement accounts must be considered nonmarital property and

cannot bedivided in adissolution action. Slcox, 6 SW.3d at 902; Gisnegian v. Gianegan, 849 SW.2d

201, 204 (Mo.App.E.D. 1993).

Hushand has raisad both due process and equd protection grounds in his condtitutiond chdlenge,
citing the pedific provisions of both the U.S. and Missouri Condtitutions (Tr. 8-10). Sec. 1 of the 14th
Amendment to the U.S. Condtitution readsin pertinent part:

No dateshdl . . . deprive any person of . . . property, without the due process of law; nor

deny to any person within itsjurisdiction the equd protection of the lavs.

The counterpartsin the Missouri Condtitution read asfollows “no person shdl be deprived of .
.. property without due process of law” (Art. I, 810), and “dl persons are cregted equd and are entitled
to equa rights and opportunity under thelaw” (Art. |, 82).

17



These separate protections raise sgparate issues, but much of the andydisisidenticd.
A. DUE PROCESSANALYSS

Due process andyss begins with the question whether gpplication of the act deprives Husband of
a property right. As noted above, it does — the right to have the retirement account trested as maritd
property and thus divisble by the court in adissolution proceeding, inesmuch as Wife has contributed to
Socdid Security and those retirement funds are fully protected under the federd Socid Security Act, 42
U.S.C. 8407(a) (1994) and separately under §169.572.1 RSMo.

Thustheinfringement a issue hereis not amere regulation of the use of property authorized by the
date s police power in the broader public interest. Rather, it isacomplete denid to the Husband of any
opportunity to acquire, enjoy and dispose of property by alegiddive enactment thet absolutely prevents
the courts from awarding him an interest in certain property, even though the retirement account would
presumptively be amarita asset subject to divison under §452.330.2 RSVIo 2000 (it was acquired after
she began working during their fird marriage, Tr. 39-41) and decisions such as Roam v. Roam 708

S\W.2d 343 (Mo.App.SD. 1986), and Hedgecorth v. Hedgecorth, 696 SW.2d 862 (Mo.App.E.D.

1985). Thedffect of the datute is tantamount to taking his property right without just compensation.
Husband recognizes that 8169.572 serves a legitimate dae interest, even a compeling one— it

protects teachers retirement accounts funded in lieu of Sodd Security contributions and thereby helps

diminish economic hardship to divorced teachers upon retirement.  Silcox recognized this very poirt,

referring to “the sat€' sgod of providing retirement to teechers not covered by social security.” 6

SW.3d a 903-4 (emphasis added).

But the datute is not narrowly tailored in a least one repect: it does not anticipate that ateacher
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might dso have contributed to Sodid Security. Thusits protective doak enveops bath retirement funds
S0 that she recaives a double pension protection availadleto no onedse. Indead, in this repect, under the
“rtiond bags’ tegt utilized in Silcox, the gaute is not even rationdly rdaed to “the dae's god of
providing retirement to teachers not covered by socid security.” 1d. a 903.

Viewing this Stution, the trid court correctly determined thet “the rationde [of 8169.572] does
not exig in this case because the [Wife] participates in the Socid Security sysem and is an employee
covered by same and digible to recaive retirement insurance bendfits therefrom” (LF 110).

Hushand has sudtained avery red injury because the Sate teechers retirement fund has been placed
beyond the auttharity of thetrid court todivide: Unlikethelitigant in Silcox, Husband does not contend thet
he had any “vested’ right to a portion of Wife sretirement account. But he does enjoy the right to have
thetria court tregt the account as maritd property such thet aportion of it could have been st over to him
as pat of ajust and equitable divison of assets, or the court could have kept that account intact and
awarded some other item of subgtantid vaue to him. Silcox, 6 SW.3d a 902 and cases cited a n.3
therein.

Thetrid court dearly indicated thet would have been its decison if the Sate teachers retirement
fund hed been characterized as“maritd”: “This Court doesfind thet the value of the non-meritd retirement
isafactor in determining the divison of the maritd property inthiscausg’ (LF 110).

It isof no moment that Husband cannat show with reesonable cartainty that he would have recaved
ather aproportion of the Sate teechers retirement fund or a compensating dlowance from other maritd
property, and thet he cannat assgn adallar vaue to hisharm. Neither point establishes lack of sanding

or lack of harm, and naither paint rdieves the State of its conditutiona obligetion to afford due process of
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law. Asthe U.S. Supreme Court obsarved nearly acentury ago, “ To onewho protests gaing the teking
of his property without due process of law, it isno answer to say thet in his particular case due process of
law would have led to the same result because he had no adequate defense upon the merits”

Coev. Armour Fertilizer Works, 237 U.S. 413, 424, 35 S.Ct. 625, 629, 59 L.Ed. 1027 (1915).

B. EQUAL PROTECTION ANALYSS
For equd protection purposes, the andyd's begins with identification of the dassfication created
by the gatute and determination whether Hushend istregted differently then other personswho are smilarly
Stuated. “Equd protection mandates thet persons smilarly Stuated in rdation to a Satute be treated the

same” Saev. Sokdy, 842 SW.2d 77, 79 (Mo.banc 1992). The equd protection clauses permit

dasdfication of the subjects of legidation “if dl within the same dass are induded and treeted dike * * *

[or] if dl personsin the same dass are tregted with equdity.” Kansas City v. Webb, 484 SW.2d 817,

824 (Mo.banc 1972).

Husbend s stuation isthet, like many partiesin adissolution procesding, hiswife hes an established
Socid Security retirement account thet is legidatively dassfied as her separate property not subject to
divison by the court. However, she has an additiond retirement account acouired during thar marriage thet
hes o been legidatively dassified as her indivishle, nonmaritd property. Husbend, unlike dl other parties
to divorce proceadings whose spouses have both Socid Security and some other retirement fund or
account acquired during the marriage, is uneble to have afair proportion of thet other account (or another
dlowanceto compensatefor it) avarded to him in the divison of maritd assets. No other parsonin Wife's

postion who isinvalved in adissolution proceeding in this Sate receives such favorable trestment. No ather
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person in Husbend's pogtion who is involved in a dissolution procesding in this date recaives such
unfavorable trestment.

Thisunequd tregtment runs afoul of the basic philosophy that “ property divison should reflect the
concept of marriage as ashared enterprise Smilar to a partnership.” Galler v. Galler, 758 S.W.2d 505,
508 (Mo.App.W.D. 1988). Certanly Mr. and Mrs. Woodson worked and made persond and financid
srificesjointly, as partners, so thet Wife could continue her education, launch and sustain whet she hes
described as“an exemplary carer” as educator and adminigtrator (App.Br. 6), and could contribute to
both Sodd Security and the date teachers retirement fund. The “reward” for Husband' s work and
scrifice is that Wife s Sodid Security retirement account is left intact, and an assat acquired during the
marriage vaued a nearly $200,000 was s2t over entirely to her.

Wife hasthe same kind of retirement benefits that most people have, Sodd Security. The complete
protection of her date teechers retirement account does not affect her Socid Security inany way. Thusthe
gatutorily-mandeted trestment of the Sate teechers retirement fund iswhally irrdevant to achievement of
the gate’ s objective noted in Slcox, upra, whether evduated under the “drict scrutiny/leest redtrictive
means’ test or the“rationd bass’ test. “A dautethet cregtes arbitrary dassficationsthat areirrdevant
to the achievement of the Satute s purpase may be sruck down because the arbitrary dassificationsvidlate
equa protection.” Kilmer v. Mun, 17 SW.3d 545, 552 n. 21 (Mo.banc 2000).

Discrimingtion is arbitrary and uncondtitutiond if the dassfication rests upon a ground

whally irrdevant to the achievement of the sate' sobjective, * * * or whichisnot basd

upon differences ressonably rdated to the purposes of thelegidaion. * * * Thesdection

must be not merdy possibly, but must be dearly and actudly, arbitrary and unressoneble
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* * * The quedion iswhether the prindiple of dassification adopted rests upon somered
difference, bearing a reasonable and jugt relation to the act with respect to which the
classficationisproposed. * * *

Kansas City v. Webb, supra484 SW.2d a 824 (omitting citations).

Inthis case, on these facts, the Generd Assambly has dravn a congpicuoudy atificd linewith
§169.572 that adversdy impacts Husband but does not advance the Satie’ sgod of “ providing retirement

to teechers not covered by socid security.” Slcox, 6 SW.3d at 903-4.

WIFE'SAPPEAL

1. ASSUMING ARGUENDO THE CONSTITUTIONALITY OF 8169.572 RSMO
2000 ASAPPLIED TO THE FACTSOF THISCASE AND THE NON-DIVISIBILITY OF
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WIFE'SMISSOURI STATE TEACHERSRETIREMENT FUND, THE TRIAL COURT’S
JUDGMENT DECREE DIVIDING THE MARITAL PROPERTY AND MARITAL DEBTS
WAS FAIR AND JUST, WAS CONSISTENT WITH THE FACTORS LISTED IN
8452.330.1 RSMO AND WARRANTED BY THE PARTIES RESPECTIVE
CIRCUMSTANCES AND THE EVIDENCE ON THE RECORD, AND WAS NOT AN
ABUSE OF THE COURT'SDISCRETION.

STANDARD OF REVIEW. Thegpdlate court reviewsthe action of thetrid court in dividing

marita property and maritd debts in a dissolution of marriage action for abuse of discretion. Slcox v.
Sloox, 6 SW.3d 899, 904-5 (Mo.banc 1999). “Thetrid court’ sdividon of property is presumed correct,
and the gppdlant bears the burden of overcoming thispresumption. * * * Thedivison of maritd propearty
will only be disurbed if the digribution of marita property is 0 heavily and unduly weighted in favor of
one party asto amount to an abuse of discretion.”” Bauer v. Bauer, 38 SW.3d 449, 460-1 (Mo.App.
W.D. 2001) (atations omitted). “An abuse of discretion will be found only if the avard is o arbitrary or
unreesonable that it indicates indifference and lack of proper judicd condderation.” Slcox, upra 6
SW.3d a 905. An abuse of discretion is an “untenable judicid act that defies reason and works an

injusice” Moorev. Board of Education of Fulton Public Schoal No. 58, 836 SW.2d 943, 948 (Mo.banc

1992), cert. denied, 507 U.S. 916 (1993).

DISCUSSION. Thegrossvaue of the maitd property avarded to husband is $359,825 (LF

115-6). However, when the outstanding mortgages on the two parcds of rentd property in Independence
($128,892; LF 117) are factored in, his share of maitd property has a net vaue of $230,933 and
condtitutes 58.6% of thewhole. Wife s share of the marita property is$163,274 (LF 113-5), or 41.4%
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of it, the mogt Sgnificant item being the maritdl home (worth $133,500, with no outstanding mortgage debt).
At her request (Tr. 91), Wife was ordered primarily respongble for the consumer debits totaling $11,500.

Asthis Court has previoudy noted, 8452.330.1 “requires afair and equitable divison of the maritd
property in light of the drcumstances atending eech individud case. It does nat require an equd divison
of the property. * * * A judt divison of the property cannot be accomplished by means of ameathematicd

formulaor arigid method.” Dardick v. Dardick, 670 SW.2d 865, 869 (Mo.banc 1984). Thereis“no

goadific formulafor acourt to fallow in determining the weight to be given to the various [datutory] factors”

Taylor v. Taylor, 25 SW.3d 634, 640 (Mo.App.W.D. 2000). “Moreover, these factors are not

exdudve” Id.

The award to one party of a higher proportion of maritd assats does nat by itsdf conditute an

abuse of discretion. Nelson v. Nelson, 25 SW.3d 511, 517-8 (Mo.App.W.D. 2000). Missouri courts

“routindy &firm highly disoroportionate divisons of marita property.” Id. (aiting cases that have goproved
awardsto one gpouse of 86%, 75%, 72%, 80%, 74%, 75%, and 84% of the maritd assats). Thereisnat
even a presumption that an unequa divison of marita property is suspect. 1d.

Theisue then, iswhether thereis suffident evidence supporting the unequa division of the parties
marita property asbeing far and eguitable. 1d. The trid court is presumed to have conddered dl the
evidence and to have bdieved the tesimony and evidence consisent with itsjudgment. Id. Thejudgeis

freeto bdieve or didhdievedl, part or noneof awitness sevidence T.B.G.v. CA.G,, 772 SW.2d 653,

654 (Mo.banc 1989).
Thedivison of property “cannat be consdered deficent for itsfallure to announce thet it was mede

in accordance with the gatutory factors” Taylor v. Taylor, supra 25 SW.3d a 640, citing Starrett v.
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Starrett, 703 SW.2d 544, 548 (Mo.App.E.D. 1985). Here, neither party requested spedific findings of
fact and condusions of law regarding the decison-making processin dividing the maritd property, and the
court was not required to announce them on itsown.  Supreme Court Rule 73.01(c); Satev. Reves, 13
SW.3d 293, 296 (Mo.banc 2000). Where no spedific findings are sought, the gopelate court presumes
thet the lower court resolved al factud issues in favor of the result reeched. Rule 73.01(c); T.B.G. v.
CAG., supra772.SW.2d a 654.

The Judgment Decree plainly demondrates the court consdered dl rdevant factors, both those
listed in 8452.330.1 and others. For example, Husband is dlder than Wife and in poorer hedth. He 54
years old and has digbetes for which he takes medication (Tr. 84, 177, 182). He hasaminimd amount of
money earmarked for his retirement — stock, IRAS, profit-sharing and savings plans worth only $37,000
(LF 115). Hiswork higory shows severd periods where he was unemployed (Tr. 42-8). Such an
earning’ s record adversdy affects his monthly Sodia Security retirement bendfits

Theonly two items of property awarded to Hushand with Sgnificant potentid for produding future
income were the duplex and four-plex in Indegpendence, but the mortgeges on them will nat be paid off urtil
heis65 yearsald (Tr. 83-4). Although they generate Some income now, it is not enough to keep up with
necessary sructurd improvements and repairs, Snce the properties are in “terrible shepe right now” (Tr.
155-6).

Wife sannud earnings are Sgnificantly higher than Husband' s by some $20,000 (Tr. 76-7, 161).

The parties were given joint legd and physica cugtody of the two minor sons (LF 117-8); ther
daughter Stacy was emancipated in February 2002. Wife was named primary residentid cugtodian (LF
118), and Hushand' s monthly support obligation for the boys was $765, and an additiond $100 for Sacy
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(LF 123).
In shart, the record isdevaid of any evidence or drcumdtance demondrating thet the tria court was
indifferent or lacked proper judicid condderation (Slcox, supra 6 SW.3d a 905), or its ruling defies

reason and works an injustice (Moore v. Board of Education supra836 SW.2d a 948). Nothingin the

record judifies reversd.

Wife' s Contentions. Thethrugt of Wife s complaints on gpped istwo-fold: thet thetrid court

(1) gave inordinate weight to Wifé's KCMO Schoadl Didrict retirement fund, and (2) gave insufficent
weight to Husband' s dleged misconduct. Neather argument has meit.

(A) Consideration of the Sate Teachers Retirement Fund. The Dissolution of Mariage
Act expresdy requires the trid court to congder the vadue of the nonmarital property set gpart to each

gpouse. 8452.330.1(3); Slcox v. Sloox, supra 6 SW.3d a 905. Moreover, this duty extends to

condderation of a spouse sfuture Socid Security, asthe Missouri court of gppedshashdd. Mdlamsv.
Madlars, 861 SW.2d 822, 824 (Mo.App. W.D. 1993) (“While socid security is an unassgnable as,
it isan economic factor which must be conddered by thetrid court initsdivison of property”); Hogan v.
Hogan, 796 S\W.2d 400, 407 (Mo.App.E.D. 1990).

Because §169.572 mandetes that ate teachers retirement funds be trested the same as socid
security contributions, the trid court properly factored in the vadue of Wifeés KCMO Schodl Didrict
retirement account. Sloox, Supra6 SW.3d at 905; Hdlt v. Halt, 976 SW.2d 25, 29 (Mo.App.W.D.
1998).

The trid ocourt's trestment of Wifée s retirement fund is legdly correct. Wife dites DeMayo v.
DeMayo, 9 SW.3d 736 (Mo.App.W.D. 2000), to support her argument that the court may consider
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the retirement fund but may not adjust its divison of maritd property in any “materid” way to acoount
for setting over alarge asset to one pouse as nonmaritd property (App.Br. 14). DeMayo does indeed
Satethat. 9 SW.3d a 740, 741 (citing David v. David, 954 SW.2d 611, 616 (Mo.App.W.D. 1997)
(“the court is not to permit the congideration of the retirement account to ‘ materialy impect’ the divison
of property”).

Husbend submits that DeMayo and David misgpprenended both the express language of

§452.330.1 and the prior casesinvolving schod didrict retirement funds: The suggestion thet the trid court
may nat adjust the dlocation of maritd property in any “materid” way to achieve ajud divison planly
conflicts with the implied authority to do exadtly thet in performing the Satutory duty to consider the
amount of separate property st gpart to each pouse. The datutory mandate to consider dl rdevant
factors, induding thefive set out there, does not have afluid definition as one goes down the ligt of factors
— it does not mean one thing with respect to “the economic circumgtances of each spouss’ and “the
conduct of the parties’ but quite ancther with respect to “the vaue of nonmearita property” st over to eech

goouse Thisatifidd limitation crested by David and DeMayo swalows up the Satutory grant of authority

and obligation, rendering the duty to consider the nonmarita property under 8452.330.1(3) merdly an
empty exerdse
Furthermore, thereis no textud support in previous court cases for the propasition announced in

David and DeMayo. Indeed, thet propogition conflicts with the prior decisons David and DeMayo have

misreed the precedents by overlooking the context of their reference to “materid effect.” The semind

caxis Gignegan v. Ganggian, 849 SW.2d 201 (Mo.App.E.D. 1993), where the wife s school

retirement funds were determined to be maritd funds and awarded to her in thar entirety. Citing the
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“recently enacted” §169.572 RSMo, the Eagtern Didrict ruled thet the characterization of the retirement
funds as“maritd” was error. The court then acknowledged the bedrock principlein Missouri embodied
in Supreme Court Rule 84.13(b), that the trid court’ s distribution of marital property should be disturbed

only “if the eror involved hed amaerid effect on sad didribution.” 1d. at 204, diting Puckett v. Puckett,

632 SW.2d 83 (Mo.App.E.D. 1982), which in turn cited Rule 84.13(b) as baring reversd of any
judgment “unless error committed by the trid court materidly affectsthe merits” Puckett, 632 SW.2d
a 84. The Gisnegian Court then andlyzed the effect on the wife of the trid court’s denomination of the
retirement fund as maritd property and, finding thet the eror materidly and edversdy afected the dlocation
of property to her under the drcumdances, reversed and remanded the case for recongderation.
Garnegian, 849 SW.2d at 204.

Every other gppelate decison exogpt David and DeMayo has recognized thet the phrase * meterid

effect” refersto the sandard for ordering reversal under Rule 84.13(b) and not to the nature of the trid
court’s authority to condder retirement funds under §452.330.1:

e In Mdlamnsv. Mdlams, supra 861 SW.2d 822, the trid court treated the teacher retirement

acoounts as maritd and divided them (both husband and wife were teechers and hed separate
accounts in different amounts). The Western Didtrict explained thet in Gismegian the erroneous
induson of the wifé' s retirement account “wes rever sible aror, because its exduson would
meateridly impact the totd vaue of the property received by the parties” (861 SW.2d a 824,
adding emphass); pointedly explained thet the proper test to determine if reversd isrequired “is
whether the error materially impacted the overdl digribution of marita property,” (d.,

adding emphass); undertook just such an andlyss and, after finding that the trid court's error
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“maeridly impactfed] the divison of property,” reversed the judgment. Id. a 824-5.
Unfortunatdly, it did not cite Rule 84.13(b).

* In Ludwingki v. Ludwinski, 970 SW.2d 892 (Mo.App.E.D. 1998), the court reiterated the

careful explanation of Gismegianfoundin Malams that the phrase “materidly impact” pertainsto
the nature of trid court error with respect torever sibility of ajudgment. 970 SW.2d a 894.
Thetrid court there characterized the retirement account as matitd, did not assgn avdueto it, and
awarded the item to the wifeteacher. Id. The Ludwinski Court reversed with ingructions to
amend the judgment to award the account (worth $41,000) to wife as her separate property.

Sgnificantly, the Eagtern Didrict Sated: “It remains for the [trid] court to decide whether this
change materidly impactsthe overdl digtribution of marita property because of the ssparate avard
of an assat having aknown and subgtantia vaue”  |d. Thet obsarvation recognizes that setting over
an item of separate property having a“subgtantid value® might require a redlocation of marital
property awarded to the husband — precisdly the legidative intent behind §452.330.1(3), and &

loggerheadswith DeMayo and David.

e In Hdlt v. Halt, supra 976 SW.2d 25, the trid court dedared hushand' s teacher retirement

account as separae property and st it gpart to him, then ordered him to pay the wife $50,000 as
part of the property digribution. Husband argued this order was “ an indirect atempt to divide his
teachers retirement benefit.” 1d. a 28. The Western Didrict disagreed, noting thet the trid court
expresdy disaffirmed any such intent “but did, under §452.330(3) [sic] consider the Szesble
amount of non-mearita property set asde to Husband.” Id. The Western Didrict approved the

lower court’s condderation of the retirement account which wias expected to pay the husbend over
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$1,800 per month during retirement, and affirmed the order for payment of $50,000 to achievea
just digribution of maritd property because of the husbend's “more dable economic
drcumgances both in sdary and retirement,” wifé's age, her limited education and earning
cgpadity, curtalment of her education and career devdopment to rear children, and the minimd
penson benefits she would not be able to draw for ancther 13 years “Wife was in afar more
fragile pogtion a thetime of thedissolution.” |d a 29. Once again, this decison properly goplies

§452.330.1(3) and is & oddswith David and DeMayo.

Thisapped provides an opportunity for this Court to correct the misstatement of law in DeMayo
upon which Wiferdies

It cannot be fairly disputed that both §452.330.1(3) and long-standing case law direct the trid
court to congder, in dividing marita assets, how much property was st over to each spouse as nonmaitd,
and where gppropriate to adjudt its property divison accordingly to achieve afar and eguitable result.
Thereis little other guidance given to the courts in this task.  While no mathematicd formula has been
egtablished to determine how much weight to give a subgantid award of non-marita property in dividing
marita property equitadly, Evansv. Evans 45 SW.3d 523, 532 (Mo.App.W.D. 2001), adollar-for-dollar
condderation has been ariticdized because it would “ diminate the reason for the distinction between ssparate
property and maritd property” under the Satute and permit one party to “invade [the other’ ) nonmarital
edate under the guise of procuring an equitable digtribution of maritd assets” Smithv. Smith, 702 SW.2d
505, 509 (Mo.App.S.D. 1985).

Thetrid court heredid not violate thet tenet. Itsaward of marita property to Husband was nether

equd to nor hdf of Wife s schoal digrict fund, which hed an agresd-upon vaue of $193,693.00 & thetime
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of trid (Tr. 163; LF 109). Husband's net award of marita property exceeds Wife s share by about
$67,660 ($230,933 less $163,274).

The trid court dedlared “the vaue of the non-maritd retirement is a factor in determining the
divison of the remaining marita propety inthiscasg’ (LF 110). The court did nat explain thet Satement
further. It isimpossble to decipher how much weight the court gave to that “factor.” The court might
actudly have avarded Husband adightly larger share of the maritd property because of Wife sretirement
account. On the other hand, Husband may have received an even larger portion of marita property hed
the dete teechers retirement fund been tregted as maritd property. Just aswith the husband in Hdlt, Wife
is unable to edtablish that the property divison here was “an indirect atempt to divide [her] teechers

retirement benefit.” Hdlt v. HOt, supra976 SW.2d at 28.

(B) Alleged Misconduct. The trid court's handling of the two kinds of Hushand's dleged
misconduct was neither a misgpplication of the law nor an duse of discretion.  As for the dleged
“indignities” Husbend disouted Wife s negative characterization of him (Tr. 146-7, 151-3), tedtified to his
own good conduct as hepmeate and father (Tr. 147-51), and admitted he had shown a bad temper only
after she announced her intention to dissolve the marriage (Tr. 151-2, 155-6, 180-1, 193-4). Moreover,
Wife described no intolerable conduct in her tesimony prior to her commencement of the dissolution
proceeding (Tr. 24-9). The behavior she cited asthe basisfor seeking an Ex Parte Order of Protection
occurred in mid-June 2001, ten months fter the action was filed (LF 1) and two months before the
dissolution hearing (Tr. 30-3). Thetrid court did not explicitly declare Wife s dlegations were credible,

nor that Husband should be sanctioned on thisissue.
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On the finandid issue, Hushand neither squandered marita assets nor diverted them during the
mariage. Any initid nondisdosure of assetsto Wife and the court was corrected. The court handled any
possible adverse tax consequence to Wife by ordering Husband to be respongible to the IRS for dll tax
lighility, interest and pendities associated with under-reported income (LF 117).

Wife urges this Court to subditute its own judgment for thet of the trid judge and to punish
Husband more harshly for aleged misconduct. That isnat this Court’ s function. Furthermore, misconduct

is not the sole factor to be consdered under §452.330.1. Sinopole v. Snopale, 871 S\W.2d 46, 49

(Mo.App.ED. 1993). “[T]here should not be an inordinate focus upon a particular incident or even a

sziesof inddents paticulaly inamarriage of long duration.” In re Marriage of Gudtin, 861 S\W.2d 639,

644-5 (Mo.App.W.D. 1993), diting Burtscher v. Burtscher, 563 SW.2d 526, 527-28 (Mo.App.E.D.

1978); see also Badven v. Baven 734 SW.2d 909, 913 (Mo.App.E.D. 1987). Misconduct becomes

an important factor “when the conduct of one party to the marriage is such that it throws upon the other
party maritd burdens beyond the norms to be expected in the maritd rdaionship.” 1d. “It is only when
the misconduct of one goouse changes the baance so that the other mugt assume a greeter share of the
partnership load thet it is gppropriate thet such misconduct can affect the digribution of property. 1d.
Here, Wife has nat shown that she was faced with any additiond marita burdens as a result of

Husband' s dleged misconduct in the 31 years they were together (Tr. 143). Evansv. Evans, supra 45

SW.3d at 532.

CONCLUSON

For the foregoing reasons, the Court should reverse the Judgment Decree because §8169.572

RSMo is uncongtitutiona as gpplied to the facts of this case, and remand the cause for recongderation of
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the divison of maritd property.
Should the Court find the atute condtitutionaly sound, it should rgject the contention of Mrs
Woodson thet the property divison is unduly weighted in favor of Husband in violaion of 8452.330.1

RSMo and was an abuse of thetrid court’s broad discretion.
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