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ARGUMENT

| ntroduction

To insure the cartainty of our satutes and to preserve confidence in our laws, this Court and the
Gengrd Assambly have agreed that procedura chdlenges to the enactment of satutes must be limited as
totime Thus, this Court developed, and the Generd Assembly codified, a gatute of limitations for the
rasng of suchdams Without such agatute of limitations, the vaidity of asatute would never be certain
and this Court could be presented with daims literaly deting back ahundred years. The current Satute of
limitations must be enforced to preserve our systemn of government under laws.

Inthis case, the Satute of limitations to chalenge the vdidity of Section 67.1571 expired prior to
Intervenor/Respondent raisng the vdidity in an out-of-time, improperly pled afirmetive defense
Intervenor/Respondent did not prove, or atempt to prove, or for that metter even plead, thet it fel within
any exception to the Satute of limitations: Thus, thetrid court’ srgection of the bar of gatute of limitations
should be reversed.

Further, the afirmative defense of unconstitutiondlity itsdlf was untimely raised & the end of trid and
wasnat pled with any specificity. Under this Court’s decisons and Rule 55.08, the afirmative defense
should have been dricken by the trid court as defident. This Court should reverse the trid court and
dismissthe Intervenor/Respondent’ s effirmative defense of invaidity of Section 67.1571.

FHndly, even if the issue of conditutiondity was properly raised, Section 67.1571 was properly
enacted and complies with the requirements of Artidelll, Sections 21 and 23. The Intervenor/Respondent
did not overcome the presumption of vaidity that this Court has congsently uphdd. Section 67.1571 fits

within the subject of House Bill 1636, Laws 1998, and thusiits vaidity should have been uphdd. This Court
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should reverse the decison of thetrid court, and uphold the vaidity of Section 67.1571.



1.

THE STATUTE OF LIMITATIONS TO RAISE THE ISSUE

OF THE VALIDITY OF SECTION 67.1571 EXPIRED PRIOR

TO INTERVENOR/RESPONDENT RAISING THE ISSUE IN

ITSAMENDED ANSWER.

In Missouri, Satutes of limitations are to be favored and exceptions are to be drictly congtrued.

The burden placed upon the party seeking an exception, in this case the Intervenor/Respondert, isto prove
thet the party falswithin such an exception. In the current case, Intervenor/Respondent has not proven thet
it falswithin an excgption. Nor did thetrid court point to any evidence (because there was no evidence
presented) thet would support its decison thet Intervenor/Respondent fdlsinto any exception to the Satute
of limitations Thefailure of Intervenor/Respondent to introduce any evidence, make any dlegation, or even
properly pleed before the trid court thet they fdl within an exception doomstheir daimto falure Thedam
of uncongtitutiondlity of the Statute was untimely and  brought outside of the Satute of limitations: The trid
court’s decison, which is supported by no evidence, much less subgtantia evidence, cannot be upheld:
Under the Murphy v. Caron, 536 SW.2d 30 (Mo banc 1976) sandard of review, thetrid court decison
mugt be reversd.

This Court firg established a Satute of limitations on a procedurd chdlenge to the vdidity of a
datutein Hammerschmidt v. Boone County, 877 SW.2d 98 (Mo. banc 1994). In establishing that
datute of limitations, the Court Sated:

Where no individud subgantiverights are a deke, adam that the bill is

defective in form should be raised at the firgt opportunity. | would hold
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thet an attack on the Satute for such defects must befiled no later then the
adjournment of the next full regular legidative sesson fallowing the bill’s
effective date as lawv unless it can be shown that there was no party
aggrieved who could have raised the daim within thet time. In the latter
drcumgances, the complaining party must esteblish thet he or shewasthe
fird person aggrieved or in the dass of fird persons aggrieved, and thet the
dam was rased not later then the adjournment of the next full regulear
legidative sesson fallowing any person baing aggrieved.
|d. at 105."

The opinionin Hammerschmidt was issued by this Court on March 17, 1994, and stands today
as this Court’s established precedent on the satute of limitations for chalenges based upon the dleged
violaion of procedurd enactment provisons of the Missouri Congtitution.

Shortly dter thededsonin Hammerschmidit, the Generd Assembly passed Senate Bill 558, Laws

1994, alegidative Satute of limitations effectively adopting this Court’sdedison in Hammerschmidt. Thet

! Judge Holsein wrate this portion of the opinion in the Hammerschmidt case which was
concurred in by Judges Covington, Benton and Robertson; thus afour Justice mgority of the Court adopted

thisgatute of limitations. 1d.
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new detute of limitations, codified a Section 516.500, which provides thet:

No action dleging a procedurd defect in the enactment of ahill into law

shdl be commenced, had or mantained by any paty lae than the

adjoumment of the next full reqular legiddive sesson falowing the

effective date of the bill aslaw unlessit can be shown tha there was no

paty aggrieved who could have raised the dam within that time. In the

later drcumdgtance, the complaining party must esablish that he or shewas

thefirs parson agarieved or in the dass of firs parsons aggrieved, and thet

the daim was raised not |ater than the adjournment of the next full regular
legidative sesson fallowing any person being aggrieved. In no event dhdl
an attion dleging aprocedurd defect in the enactment of ahill into law be
dlowed later than five years ter the bill or the pertinent section of the hill
which is challenged becomes effective

Section 516.500. > (Emphasis supplied)

Section 67.1571 was passed during the 1998 sesson of the Generd Assembly.  During thet
sesson, witnesses for Intervenor/Respondent admitted to knowledge of and opposition to the proposed
amendment. (Supp. L.F. 3-4). Itisthereforeimpossble for Intervenor/Respondent to argue thet anyone,
much less ACORN, was not aware of, opposed to and aggrieved by Section 67.1571 & its time of

enadmeant. Y et the chdlengeto Section 67.1571 was not brought by the Intervenor/Respondent ACORN

2 All sautory cites are to RSMlo 2000 unless otherwise noted.
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until February 9, 2001. (L.F. 86).

Sgnificantly, the direct testimony of ACORN witnesses at trial demondrated thet & the time of
enactment and immediady theredlter, the Intervenor/Respondent ACORN itsdlf was in the process of
atempting to pass a Living Wage Ordinance which dealy conflicted with the provisons of Section
67.1571. (Tr. 79). Craig Robbins, the Executive Director of ACORN, specificaly testified thet the“most
recent reincamation of the Living Wage Campaign” ®, began in November of 1998. Id. Clealy this
represents the |latest possible date a which Intervenor/Respondent ACORN became an aggrieved party
for purposes of bringing a chdlenge under the Saute of limitations Judt like the litigants in the cases
referred to in the Respondents Brief, page 16, the Intervenor/Respondent ACORN hed standing to bring
ajudidd chdlenge againg Section 67.1571 in November of 1998, aswel asin August of 1998 when
Section 67.1571 became effective.

Stautes of limitationsin Missouri areto be interpreted in amanner favoring their gpplication. As
this Court has Sated:

Statutes of limitation are favored in the law and cannot be avoided unless
the paty sssking to do s brings himsdf grictly within a daimed
exception. Hunter v. Hunter, 237 SW.2d 100, 104 (Mo. 1951).

Sautory exceptions are grictly construed and are not to be enlarged by

the courts upon condderation of goparent hardships.

3 Section 67.1571 and this“reincaration” of the Living Wage Campeaign of ACORN both,

in turn, grew out of the 1997 Initiaive Campaign by ACORN for agaewide Living Wage
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Butler v. Mitchell Hugeback, Inc., 895 SW.2d 15, 19-20 (Mo. banc 1995). Within Section 516.500,
there are two provisonswhich are of particular importancein this regard.

Hrd, in order to fal within the excgption to the ber of the atute of limitations, aparty mugt show
thet thereis* no party aggrieved who could have raised the daim within that time”  Hammerschmidit, at
105, and Section 516.500. Clearly, many supporters of loca minimum wages were “aggrieved’ upon
enactment of this prohibition on such locd minimum wages  Although knowledge and natice are not
required dements for purposes of Section 516500, ACORN dealy was wdl avare of ther
“aggrievement.”

Bang aggrieved by the legidation is not, however, the only issue; onewho is aggrieved mugt dso
not be adle to rase the dam within thet time frame. Clearly Intervenor/Respondent ACORN could have
rased the dam & any time after the enactment of Section 67.1571. They were aggrieved and they knew
it. The Executive Director of ACORN, Craig Robbins, dated that ACORN's Locd Living Wege
Campaign, 0ldy devoted to passng aLocd Living Wage Ordinance, such asthat prohibited by Section
67.1571, began in November of 1998. (Tr. 79). Itisdear that ACORN was aggrieved and could have
(indeed, should have) brought an action chdlenging the enactment of Section 67.1571 when they began
their Living Wage Ordinance Campaign in November of 1998. Basad upon this Court’s opinion in
Hammerschmidt and Section 516.500, however, the Satute of limitations for bringing such action expired
a the adjournment of the 1999 legidative session.

Hammerschmidt and Section 516.500 both sete that when any party “could have raised the
dam” the datute beginsto run. Itisdeear that under this Court’s decisons thet Intervenor/Respondent

ACORN could have raised the daim in 1998, and cartainly before the end of the 1999 legiddive sesson.
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The ACORN postion isno different then the Plantiff in Missouri Health Care Association v. Attorney
General, 953 SW.2d 617 (Mo. banc 1997). The Court in that case reviewed the enactment of new
Saction 407.020 prior to it having been gpplied to the members of the Missouri Health Care Association.
The Court dated:

MHCA hasaleged thet amended Section 407.020 is uncondtitutiondl and

thet it is affecting its member’s businesses: therefore, MHCA's petition

places alegdly protectable interest at issue. 1d. MHCA had contended

that ‘its members were uncertain about what disdosure was required by

subsection 407.020.5 and that they operated under the thregt of the

enforcement provisons contained in amended Section 407.020.”
Id & 620. (emphasis supplied). This Court found that snce MHCA had presented a question regarding
congraints of its business under the new legidation, thet it should raise the daim of unconstitutiondlity againgt
Section 407.020 a thetimeit did. 1d. ACORN wasin precisdy the same pogtionin 1998. Thereisno
question the case could have lawfully been brought. Asthis Court gated in Lincoln Credit Co. v. Peach,
636 SW.2d 31 (Mo. banc 1982):

Such aquestion conditutes ajudiciadle controversy under the Dedaratory

Judgment Act even though no enforcement of thet datute has yet been

commenced agang thet party.
Id. at 34 dting Sate ex rel. Eagleton v. McQueen, 378 SW.2d 449, 452 (Mo. banc 1964).

Accordingly, under this Court's previous decisons and the plain language of Section 516.500,

Intervenor/Respondent ACORN could have raised itsdaim in August or November of 1998 and before
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the end of the 1999 regular sesson of the Missouri Generd Assambly. The tesimony of Craig Robbins
confirmsthisfact. The running of the datute of limitationsin 516.500 began upon its enectment and, in any
evert, no later than November 1998. Accordingly, ACORN'’sdam thet Section 67.1571 wasimproperly
enacted is out of time and was nat properly before thetrid court in thiscase. For this reason, this Court
should reverse thetrid court's decison.

The sacond component of the test for exoeption from the Satute of limitationsin Hammer schmidit
and Section 516.500 is that “the complaining party must edtablish that he or she was the firgt person
aggrieved.” Hammerschmidt, at 105, and Section 516.500 (emphesis supplied). Thisis only conggtent
with the pogtion that exceptions are drictly condrued and thet datute of limitetions are favored. The
burden fdls nat only under case law but aso under the express language contained in the Satute, SQuUardy
upon Intervenor/Respondent ACORN to establish, by pleading and evidence (or & leest in Some manner),
factsthat demondrate it was “the first person aggrieved.”

Intervenor/Respondent ACORN pled no facts and offered no evidence to show thet it was “the
fird person aggrieved” before the trid court. This is, of course, not surprisng: There can be no such
evidence adduced. The adverse effect of Section 67.1571 on the interests of many groups and individuds,
induding ACORN, wasimmediate upon its enactment into law. Every municipdlity (such as Respondent
City of St. Louis) effected by the prohibition was “aggrieved” by thiswithdrawva of authority from ther
jurigdiction. Workers and unionswere smilaly aggrieved by this ben on thar plansto enact local minimum
wage ordinances in Missouri.  As a reault, the assartions of ACORN regarding Section 67.1571 are
unquestionably barred under the gatute of limitations. Whilein generd this Court defersto thetrid court

asthefinder of fact, there mugt be a least some facts or dlegations pled and proved before that Court for
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this Court to defer to. Seee.g. Businessmen's Assurance Co. of Am. v. Graham 984 SW.2d 501, 506
(Mo. banc 1999). Such factscan bein dipulaions, pleedings, exhibits or depositions 1d. However, under
Murphy v. Caron, 536 SW.2d 30 (Mo. banc 1976), the decison of the trid court cannot be affirmed
unlessit is supported by subgtantia evidence. 1d. a 32. In the current métter there is no evidence upon
which any court could find thet Intervenor/Respondent fell within an exogption to the Satute of limitations
contained in Hammerschmidt and Section 516.500.”

Under this Court’s decisonsin Butler v. Mitchell-Hugeback, Businessmen’s Assurance ad
Murphy Caron, the burden is on Intervenor/Respondent ACORN and thetrid court’s decison must be
based upon a properly pleaded exception, and evidence to support that exception, to the datute of
limitation. No proper pleading was submitted and no evidence was proffered, much less admitted, before
the trid court on thisissue. The trid court ered in refusing to Srike or deny Intervenor/Respondent
ACORN' s afirmative defense of uncondiitutiondlity.

This Court should reverse the trid court and find thet no evidence supports any exception to the

datute of limitations, and thus consderation of theissue of the vdidity of Section 67.1571 was fored osed

4 While presenting nothing on this crudd issue, counsd for Intervenor/Respondent, when
acked by the trid court if there was more evidence to be submitted, replied, “1 think we'vegot it al in.”

(Tr. 141).
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by the gatute of limitationsin Section 516.500 and this Court’s Hammerschmidit decison.
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11.
THE AFFIRMATIVE DEFENSE RAISING THE ISSUE OF
THE VALIDITY OF SECTION 67.1571 WASNOT RAISED IN
ATIMELY MANNER NOR PROPERLY PLED AND THUS
THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION TO STRIKE THE AFFIRMATIVE DEFENSE.

Intervenor/Respondent cannat deny the fact thet it did not raise the issue of condtitutiondity of
Section 67.1571 until the very last moment. With the last day of trid scheduled for February 1, 2001,
Intervenor/Respondent only filed its Mation for Leave to Fle an Amended Petition on Jenuary 31, 2001

(L.F. 66). Infact, the Amended Answer was not actudly filed with the Court until February 9, 2001.
(L.F. 69). Furthermore, the Court dosed the evidence during the February 1 hearing after assertion by
counsd for Intervenor/Regpondent ACORN thet “I think wevegatitdl in” (Tr. 141).

Jud asin Chrigtiansen v. Fulton Sate Hospital, 536 SW.2d 159 (Mo. banc 1976) the
Intervenor/Respondent ACORN did nat raise the question of condtitutiondity of Section 67.1571 urtil the
end of thetrid. In Chrigtiansen, this Court found thet such an issue was not properly raised (when raised
a theend of trid), and “no conditutiond issue s presented and we have no juridiction of this apped.”

Id. at 160.

This Court should fallow itshalding in Christiansen, reverse the trid court and remand to the trid
court with indructionsto grant the Mation to Strike the untimely affirmative defense of uncongtitutiondity
raised by Intervenor/Respondent ACORN.

Furthermore, the Intervenor/Respondent’ s affirmative defensefailsto properly spedify theviolation
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that it isaleging regarding Section 67.1571. Asreferenced in Appdlant’ sinitid Brief, pages 20-23, it is
dear thet the affirmative defense pled by Intervenor/Respondent did not conform to Rule 55.08 and this
Court sdedgonsinterpreting thet rule. Seeeg, ITT Commercial Financev. Mid-America Marine, 854
Sw.2d 371 (Mo. banc 1993). The entire afirmative defense as pecified by Intervenor/Respondents
dated asfollows

Missouri Revised Siatute, Section 67.1571 isinvalid, asitsindusoninthe

Community Improvement Didrict Act, House Bill No. 1636 (1998),

violaes section 21 and section 23 of Artide Il of the Missouri

Conditution.
L.F. 83.

Thislanguage does nat pedify which of the numerous procedurd requirements contained in Artide
11, Section 21 (Syle of law, passad by hill, anended in its passage to change origind purpose or reading
by title on three different days) or in Artide 11, Section 23 (multiple subject or deer title) of the Missouri
Condiitution are being addressad. While Appdlant addressad dl of the argumentsit could possibly fathom
in its Suggedtions before the trid court, it is not the responghility of the Appdlant, the Petitioner below, to
atempt to detlerminewhat istheissue raisad in an firmative defense. Thet burden lieswith the person who
rasesthe dfirmative defense. ITT & 384. Failureto meet such burden rdlieves both the opposing party
and thetrid court of any necessity to even condder the matter. Thetrid court erred in refusing to so find,
and is conddering the untimdy and inauffidently pleeded efirmative defense of Intervenor/Respondent.
Thus this Court should reverse the trid court and find thet Intervenor/Respondent failed to timdy

rase or properly plead its affirmative defense of procedurad unconditutiondity and thus the issue of the
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conditutiondity of Section 67.1571 isnat properly before thetria court.
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111,
HOUSE BILL 1636, LAWS 1998, WHICH ENACTED
SECTION 67.1571, DID NOT VIOLATE THE PROCEDURAL
REQUIREMENTSOF ARTICLE |11, SECTIONS21 AND 23
OF THE MISSOURI CONSTITUTION.

Intervenor/Respondent hasfaled to even acknowledge this Court’ sgenerd rulethat alav mugt be
presumed condtitutiond.  This long-gtanding rule was just recently reeffirmed by this Court in Home
Builders Association of Greater . Louisv. Sate 75 SW.3d 267, 269 (Mo. banc 2002). “Attacks
agang legidative action founded on condtitutiondly impased procedurd limitations are not favored.” 1d.
quating Carmack v. Director, Missouri Department of Agriculture, 945 SW.2d 956, 959 (Mo. banc
1997).

Additiondly, routine amendments, additions and dterations to a bill such as HB 1636 are not
prohibited by the Condtitution. For example, in Sroh Brewery v. Sate, 954 SW.2d 323 (Mo. banc
1997) the Court found thet “ dterations that bring about an extengon or limitation of the scope of the bill
are not prohibited: Even a new matter is not exduded if germane” 1d. & 326. Clearly, contrary to
Intervenor/Respondent’ s arguments, this Court has found that additions to a bill during the legidative
process do not per seviolate Artide 11, Sections 21 or 23.

This Court'sdecison in this caseis contralled by C.C. Dillon Company v. City of Eureka, 12
SW.3d 322 (Mo. banc 2000). In C.C. Dillon, this Court found thet a Satute “rating to trangportation”
could encompass the addition of billboard regulations because the burden under Artide 11, Section 21 is

on the chdlenger to demondrate thet the amendment is*“ dearly and undoubtedly not germene” 1d. at 327.
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In Dillon, this Court conducted an in depth review of the purpase and intert of the bill, not Smply thetitle,
and found that billboards were sufficiently rdated to the purpose of the bill and thus were germane. 1d.

Thisisthe same andyds that should have been conducted by thetrid court in the current matter,
but was nat. The purpose of Section 67.1571 is germane and related to the purposes of the Community
Improvement Didrict Act, which is economic devdopment and job crestion via economic incentives
contained in the Community Improvement District Act” The provisions of Section 67.1571 serve asatool
to protect such devdopments and job cregtion. Thisis precisdy the test for determining whether there are
multiple ubjects

Theted to determine if thetitle of abill contains more than one subject is

° Dueto the Court dosing the record of evidence on February 1, 2001 and dueto the late
pleeding of the affirmative defense rdated to the conditutiondity of Section 67.1571, Appdlant was
effectively preduded from developing and presenting additiond evidence to show the legidaive intent of
the amendment of House Bill 1636 to indude Section 67.1571. However, even on anintuitive levd it can
be understood that the absence of such aprohibition on loca minimum wageswould cal into quesion the
efficacy of providing Satejab aregtion economic incantivesin aCommunity Improvement Didrict Adt, while
a the same time dlowing alocdlity to force employersto pay higher (or in this case prohibitively higher)
wages to their employees to quaify for such job creation benefits The amendment prevents adity from
teking the intended Sate economic deveopment benefits and turning them around to impose a crushing
burden on busnesses, effectively negating the intended low-end job creation purposes of the Community

Improvement Didrict Act.
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whether dl provisons of the hill farly rdate to the same subject, have

naturd connection therewith or are incidents or means to accomplish its

purpose. (Emphesis supplied)
Westin Crown Plaza Hotel Company v. King, 664 SW.2d 2, 6 (Mo. banc 1984) citing State ex rel.
Williamsv. Marsh, 626 SW.2d 223, 228 (Mo. banc 1982).

Thereisno changein origind purpose and no multiple subjectsin House Bill 1636. The andyss
conducted by this Court in C.C. Dillon controls the current case. Such an andlysis reflects that Section
67.1571 was enacted in compliance with Artide 111, Sections 21 and 23 of the Missouri Condtitution. The
trid court'sjudgment to the contrary should be reversad by this Court and Section 67.1571 should be held
to be vaidly enacted.

CONCLUSON

The gatute of limitations st forth in Hammerschmidt and Section 516.500 controlsin this case.
Enforcement of this datute of limitations is necessary to preserve and protect our system of lavsand to
insure thet procedurd condtitutiona chalenges are not brought years and years after the enactment of a
daute Intervenor/Respondent ACORN faled to raseitsdaim in atimdy manner and that daim is barred,
not only beforethetrid court but before this Court on gpped. This Court should reverse the trid court and
digmiss the dfirmative defense rdaing to the conditutiond vdidity of Section 67.1571, as having been
raised out of time under Hammerschmidt and Section 516.500.
This Court should additiondly find thet the affirmative defense was raised too late in the procesding
to be gppropriatdy conddered by thetrid court, and thet it wasin any event improperly pleeded under Rule

55.08. Thus, the afirmative defense should have been dricken and dismissed by thetrid court; this Court
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should reverse the trid court’s decisons and drike the afirmetive defense

Fndly, Section 67.1571 was enacted in full compliance with the provisons of Artidelll, Sections
21 and 23, and it enjoys a presumption of vdidity. Intervenor/Respondents presant no evidenceto carry
the condderable burden of proving it was not vaidly enacted. This Court’'s andyds in C.C. Dillon
supports Section 67.1571 againg the dlegations raisad by Intervenor/Respondent. Thus, this Court should

reverse the judgment of the trid court and &firm the vdidity of Section 67.1571.
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