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JURISDICTIONAL STATEMENT

Appdlant reaffirms and incorporates by reference the Jurisdictional Statement,
contained in Appellant’ s Substitute Statement, Brief and Argument filed in this

Court on February 19, 2002.



STATEMENT OF FACTS

Appellant reaffirms and incorporates by reference the Statement of Facts
contained in Appdlant’s Substitute Statement, Brief and Argument filed in this

Court on February 19, 2002.



POINT RELIED ON

11.

The Plea Court clearly erred in denying Appellant’s Rule 29.07 Motion in
violation of therights guaranteed by the Fifth, Sixth, and Fourteenth
Amendmentsto the United States Constitution and Article |, Sections 10
and 18(A) of the Missouri Constitution, in that the Plea Court incorrectly
found that Appellant had waived hisright to relief when he pleaded guilty
because the plain language of Rule 29.07 states a motion to withdraw the
plea may be made when the imposition of sentence is suspended. The
denial of a 29.07 motion is an appealable order. *

Brunig v. Humburg, 957 SW.2d 345 (Mo. App. E.D. 1997)

State v. Parkhurst, 845 SW.2d 31 (Mo. 1992)

! Although Appellant disagrees with and challenges every point and argument
raised in Respondent’ s Substitute Brief, appellant chooses to reply only to
Respondent’ s second point (which purports to respond to Appellant’s first and

second points).



ARGUMENT

11.

The Plea Court clearly erred in denying Appellant’s Rule 29.07 Motion in
violation of therights guaranteed by the Fifth, Sixth, and Fourteenth
Amendmentsto the United States Constitution and Article |, Sections 10
and 18(A) of the Missouri Constitution, in that the Plea Court incorrectly
found that Appellant had waived hisright to relief when he pleaded guilty
because the plain language of Rule 29.07 states a motion to withdraw the
plea may be made when the imposition of sentence is suspended. The
denial of a 29.07 motion is an appealable order.

Appdlant argues that the trial court was without subject matter jurisdiction to
entertain or adjudicate or to impose a sentence on him because it had no
jurisdiction to do so. The State, in its substitute brief, inssts that appellant has
waived his right to raise a subject matter jurisdiction claim.

The State is wrong. The absence of subject matter jurisdiction is a defect that
cannot be waived, and any action taken by a court without subject matter

jurisdiction is null and void. Brunig v. Humburg, 957 SW.2d 345, 348 (Mo.

App. E.D. 1997).



The State makes much of the fact that appellant did not raise thisissue in the
juvenile court, nor at the guilty plea before the Circuit Court. Contrary to the
State' s assertions, this does not mean appellant has waived subject matter
jurisdiction claims. The absence of subject matter jurisdiction is not barred by the
passage of time or opportunity and may be asserted at any time. Statev.
Parkhurst, 845 SW.2d 31, 35 (Mo. 1992). Itis perplexing that the State fails to

concede same.



CONCLUSION

For the reasons stated in this and Appellant’s opening Brief, the judgment of
the Motion Court's denia of appellant's Rule 29.07 motion should be reversed,
and the cause remanded with instructions to vacate the sentence and judgment, or
in the aternative, remanded with instructions to consider merits of the 29.07

moaotion.

Respectfully Submitted,

ALAN S. COHEN, P.C.
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Attorney for Appellant
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