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INTRODUCTION

This case addressss the issue of whether the dedtricity consumed by a hateks guests viaindividualy
controlled heating and cooling units located in the guest rooms and banquet rooms are exempt from sdes

tax as purchasesfor rede.
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JURISDICTIONAL STATEMENT

This gpped involves the condruction of adae revenuelaw. ArtideV, Section 3 of the Missouri

Condiitution gives this court exdusive jurisdiction.
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STATEMENT OF FACTS

During the periods a issue the Kansas City Power and Light Company KCP&L(E) sold
dectricity to the Hyatt Regency Crown Center in Kansas City (AHyatt). KCP&L collected and remitted
to the Missouri Department of Revenue sdestax for its sdes on dectricity to Hyatt. KCP&L filed adam
for refund on behdf of the Hyatt on April 19, 1999. The refund was for the period September 1, 1995
through August 31, 1998 in the amount of $66,806.27. The Appdlant denied Petitioner=s refund daim
(AHC Transoript Petitioner=s Exhibit No. 6). KCP& L timdy filed an gpped on the denid to the Missouri
Adminidrative Hearing Commission.

The Adminidrative Hearing Commisson overtumned the Directors denid sating Awe condude thet
the resde exdusion gpplies to those sdes because Hyait trandferred control over the use of the dectricity
to its customer, the consumearsi The Adminisrative Hearing Commisson awvarded arefund of $41,589.14
based on the percentage of Atotal space that its customer space representsi ( AHC Findings of Fact and

Condusions of Law, P. 14).
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POINTSRELIED ON

The Administrative Hearing Commission did not err in granting Hyatt=sclaims
for refund. That decision was correct under Section 144.010.1(10) R.S. Mo. which

excludes from taxation salesfor resales.

Kansas City Royals Baseball Corporation v. Director of Revenue, 32 SW.3d 560, (Mo. banc

2000)

King v. National Super Markets, Inc., 653 SW.2d 220 (Mo. banc 1983)

Aladdin=s Castle, Inc. v. Dir. of Revenue, 916 SW.2d 196 (Mo. banc 1996).

Spco, Inc. v. Director of Revenue, 875 SW.2d 539 (Mo. banc 1994).

United States v. Benton, 772 F. Supp. 453 (W. D. Mo. 1990)

United States v. Wagner, 1992 WL 427478 (W. D. Mo.) the

Drury Supply Company v. Director of Revenue, Administrative Hearing Commission, No.
95-000870RV

Section 144.010.1(10) R.S. Mo.

Missouri Department of Revenue Regulation, 12 C.SR. 10-110.220

BRIEF SC84117 KC POWER & LIGHT RESP.DOC 7



The Administrative Hearing Commission did not err when it calculated
KCP& L=srefund taxesremitted based on theraw squar e footage of customer space.
Kansas City Power & Light Company v. Director of Revenue, 783 SW.2d 910 (Mo. banc 1990)
Dick Proctor Imports, Inc. v. Director of Revenue, 746 SW.2d 571, (Mo. banc 1988).
Ellis Banking Corp. v. Commissioner of Internal Revenue Serv., 688 F.2d 1376, 1383 (11" Cir.

1982)
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ARGUMENT

STANDARD OF REVIEW

This Court mugt uphold the AHC:=s decidon if it was authorized by law and supported by
competent and subdtantia evidence upon the entire record, and if it isnot dearly contrary to the ressonable
expectations of the Generd Assambly. Jones v. Director of Revenue, 981 SW.2d 571, 574 (Mo.
banc, 1998). Under this sandard, this court essentidly adopts the AHC:s factud findings Concord

Publishing House v. Director of Revenue, 916 SW.2d 186, 189 (Mo. banc 1996).
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l. The Administrative Hearing Commission did not err in granting Hyatt=s
claimsfor refund. That decision wascorrect under Section 144.010.1(10)
R.S. Mo. which excludes from taxation salesfor resales.
The Adminigrative Hearing Commisson did nat ar in finding:
Under King v. National Super Markets and subsequent cases, a
retailer redls property by trandfaring it for condderation. It does not
meatter whether the retailer dso usad theitem, or whether every cusomer
actudly recaved the item, or how much the item figured into the retal
price. However, it does matter whether therewas atrander. KCP& L
has shown that Hyatt trandferred the use and control of some of the
dectricity to its cusomers by giving them contral of the current. We
condude that the resdle exduson gpplies to those sdes because Hyatt
tranderred control over the use of the dedtricity to its cusomers the
conauMmes . . . (Adminigrative Hearing Commisson Hndings of Fact and
Condusonsof Law, P. 12)
Section 144.010.1(10) R.S. Mo. dates:
ASde a retal@ means any trander made by any person engaged in
busness as defined herein of the ownership of, or titleto, tangible persond
property to the purcheser, for use or consumption and nat for resdein any

form as tangible persond property, for a vauable condderation; except
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thet, for the purposes of sections 144.010 to 144.525 and the tax imposed
thereby.

Itiswell sttled Missouri law thet in order to determine whether there has been aresdeit mugt be
found thet there hasbeen: 1) atrander, barter, or exchange 2) of thetitle or ownership of tangible persond
property or theright to use, sore, or consumethesame; 3) condderaion paid. Kansas City Royals
Baseball Corporation v. Director of Revenue, 32 SW.3d 560, (Mo. banc 2000) Aladdin-s
Castle, Inc. v. Dir. of Revenue, 916 SW.2d 196 (Mo. banc 1996). Spco, Inc. v. Director of
Revenue, 875 SW.2d 539 (Mo. banc 1994).

ThisCourt, just lagt year, in Kansas City Royals Baseball Corporation v. Director of
Revenue, 32 SW.3d 560, (Mo. banc 2000) stated:

Tangible persond property Ahdd . . . oldy for redlein theregular course
of busness)) is dso exempted from the use tax provison. Sec. 144.615(6).

To determine whether there has been aresdle, acourt must find thet there
has been (1) atrandfer, barter, or exchange (2) of thetitle or ownership of
tangible persond property or theright to use, gore, or consumethe same
(3) for condderation paid.  Sec. 144.605(7), R.S. Mo. 1994; Aladdin's
Castle, Inc. v. Dir. of Revenue, 916 SW.2d 196, 198 (Mo. banc
1996) . . . This Court has repeatedly congdered the question of whether
congderation has passed from one party to another S0 asto comewithin
the meaning of asaction 144.615(6) resde. Thisline of cases began with
King v. National Super Markets, Inc., 653 SW.2d 220, 221-22
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(Mo. banc 1983), in which this Court decided that Nationd Super
Markets was not obligated to pay use tax on paper bags because
Nationd's cusomers were paying an increased price for thelr groceriesin
exchange for the quantity of bags used to hold their purcheses. Because
Nationd induded the cogt of the paper bagsin the price charged for their
groceries, condderation moved from the cusomersto Nationd.

Hedtriaty should be treated the same as asde of tangible persond property. There should not be
adiginction mede between the sde of thetangible persond property and of dedtriity. The Legidaure hes
seen fit to diminate thisdidinction.  Section 144.010.1(10) dates

ASde a retal@ means any trander made by any person engaged in
busness as defined herein of the ownership of, or titleto, tangible persond
property to the purcheser, for use or consumption and nat for resdein any
form as tangible persond property, for a vduable consderaion; . . .
Where necessary to conform to the context of sections 144.010 to
144.525 and the tax imposed thereby, the term >sde & retal- shdl be
congrued to embrace. . . (b) Sdesof dedtricity, dectricd current, water
and ges, naurd or atificdd, to domestic, commerdd or  indudrid
conaumers,
In United Statesv. Wagner, 1992 WL 427478 (W. D. Mo.) the United States Didrict Court

hdd:
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Thereis no meaningful bads for diginction between the tangible persond
property sold in Benton (United States v. Benton, 772 F. Supp. 453
(W. D. Mo. 1990), the Court dedlt with tools materids, congruction
supplies and equipment, supplies and materids usad to operate and
mantan an anmunition plant B citation and explanaion added) and the
intangible dectrical power sold intheindant case. The Missouri sdlestax
datutes explicitly indude retall sdes of dectrica power astaxableto the
same extent as retall sdes of tangible persond property. Likewisg, the
Aresdlefl of dectrica power should be exempt for the Missouri salestax
just asthe resde of tangible persond property as conduded in Benton.

The dedtridaty, used in the guest rooms and banquet rooms is resold to hotd guestsin the same
manner as aty cother consumables. In Drury Supply Company v. Director of Revenue,
Administrative Hearing Commission, No. 95-000870RV, the Adminigrative Hearing Commisson
held that hotds purchased guest consumables for resdeto their customers

The hatds tranderred ownership of these itemsto their cutomers. Asis
the case with the breskfast foods and supplies, the cusomers gave
condderation for these itemns because the cost was induded in the price of
the rooms and directly increased the price.

In this particular case the dectridity is (1) trandfered to the Hyatt-s guest viaindividualy controlled
heting/coaling unitslocated in the guest rooms (2) the guest hasthe right to use asllittle or as much of the
dectridity as desred and (3) the cogt of the dectricity is factored into the sdling price of the room.
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Therefore, the dectricity consumed by the hotd should be exempt as a sde for resde. Electricity isno
different than the breskfast foods. In the case of breskfast food and supplies thereis no direct corrdation
between each guest and the amount of food consumed.  Also, the guest would not have direct control over
the food and supplies. However, the cogt isinduded in the price of the rooms and directly incressed the
price. Some guests may choose not to consume the food or the sogp and shampoo in the rooms but they
are charged the same as every other guest.

Appdlant has raised the issue of the true object or true purpose of atransaction. The Appdlant
isconfusing the issue of the true object test and asdefor resde. Theissue hereiswhether there has been
aresde and if there hasbeen: 1) atrander, barter, or exchange; 2) of the title or ownership of tangible
persond property or the right to use, sore, or consumethe same; 3) condderation paid.

The Adminigrative Hearing Commission recognized thet they were gpplying the resdle doctrine to
anew type of commodity:

The packaging cases dedt with discrete units of tangible persond property like dry
ice and Styrofoam peanuts. Even without sophidticated accounting techniques it
was dear thet the cogt of those itemswas factored into the price of the goodsjust
as Hyatt induded the cogt of dectricity initsroom charges. It wasdso dear that
the transaction required the SHler to physcdly trander those itemstto the buyer for
the buyer=s bendfit. The physcd trander is more pefectly andogized from
syrofoam peanuts to dry ice then from dry ice to dectricity. However, Hyett
induded the cogt of dedtricity in its room charges and put the contral of dectriaity
used for dimete contrdl, lights, and ather gpplicationsinits cutomers hands This
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is as dose as one can sfdy come to trandferring possesson of dectricity. We
condudethat, asto the dectricity it put under its cusomers contral, Hyatt fulfilled
the Satutory reguirement of trandfarring the dedtriaty. (AHC FHindings of Fact and
Condusionsof Law, P.10)
The Missouri Department of Revenue Regulation, 12 C.SR. 10-110.220, (Adopted effective
December 30, 2000.) dates:
(3 Badc Applicdion of the Tax . . . (F) Persons providing complimentary
medls and drinks or nonreusable tangible persond property as part of the
room accommodation should not pay tax on the purchases. Nontreusable
items indude soap, shampoo, tissue, and food or confectionery items
offered to the guestswithout charge.. . . (4) Examples (A) A hatd rents
aroom to aguest for anight. The sogp and shampoo areinduded in the
price of the room and may be purchased tax exempt by the hotd under a
resde exemption. The complimentary breskfast provided to the guest is
dso induded in the price of the room, and the hotd may purchase the food
under aresde exemption.
The Appdlant would like to be able to tax dectricity as any other consumable but then wantsto
exdude the dectriaity from legidativey granted exemptions The dedtriaity istaxed as a consumable and
should be tregted no differently then the consumablle items the Missouri Department of Revenue dready

congdersto be entitled to the resdle exemption.
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. The Administrative Hearing Commission did not err when it calculated
KCP&L:=s refund taxes remitted based on the raw sguare footage of
customer space.

The Adminigrative Hearing Commission did nat ar in finding thet a refund was due based on the
square footage of cusomer space. The use of square footage is a reesonable method to determine the
amount of resold dectricity. The Commission Sated that AApportionment is an issue of fact, which the
datues commit to usf (Adminidrative Hearing Commisson, Findings of Fact and Condusions of Law, P.
13). ThisCourtin Kansas City Power & Light Company v. Director of Revenue, 783 SW.2d
910 (Mo. banc 1990) held:

The director mugt Sometimes use dlocation and computationsin auditing
returns and assessing deficiendies. This presants an evidentiary problem.
Whether the method is proper isameter of fact on which we defer to the
Adminigraive Hearing Commisson. The Commisson found the method
to be reasonable and it should be uphdld.

The Adminidraive Hearing Commission found the square footage formulato be ressonable and
therefore Snceit isameater of fact should be uphdd. The Adminigrative Hearing Commission dso rdied
on Dick Proctor Imports, Inc. v. Director of Revenue, 746 SW.2d 571,( Mo. banc 1988). This
Court in Dick Proctor Imports hdd:

If the taxpayer does not provide sufficient date for the AHC to cdculate
precisdy thetax advantege, the law provided, the Commisson shdl meke
asdose an goproximation asit can. (Id. a 575)
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Appdlant is atempting to deny Respondent the right to an exemption, granted by the legidature,
by impoging an unredigic gandard. This Court in Dick Proctor Imports Inc. held:
Although gppelant's evidence did not establish the precise amournt of its
sdes which were patly within and patly without Missouri, it did
unequivocdly establish thet alarge portion of the sales gppdlant reported
as baing transactions partly within and partly without Missouri were, in
fact, properly reported. Thus appdlant fulfilled its burden of proving its
entitlement to some benfit from the single factor gpportionment formula
Because gopdlant carried this burden of proof, it must be permitted to
indude some portion of its sdesin the formula & fifty percent. Cf. Ellis
Banking Corp. v. Commissioner of Internal Revenue Serv., 688
F.2d 1376, 1383 (11" Cir. 1982) (taxpayer entitled to some deduction
for budness expenses despite its falure to prove exact amount of
expenses), cart. denied, 463 U.S. 1207 (1983).
The use of souare footage is aressoneable method. - Respondent fulfilled its burden of proof at the
Adminigrative Hearing Commission in regard to the factud question of gpportionment of the dectricd
expense and therefore is entitled to the exemption.

CONCLUSON

The AHC:s decison was authorized by law and supported by competent and substantiad evidence
In addition, the gpportionment formula was a quest of fact for the foregoing reesons. This Court should
uphold the decigon of the Commission.
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