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Statement of Jurisdiction

Thisisan arigind writ of prohibition proocesding in The Supreme Court of Missouri.

Rdator Adrian Kinder ("Adrian”) isthe defendant in State v. Adrian Kinder, Circuit Court of

The County of S. Louis, Missouri, Cause No. 00CR-4786 ("Crimind Case"). Pdition {[5; Answer

5. Rdaor is charged as having committed murder 1<t degree, amed crimind action and arson 1
degree. 1d. The caeis pending before Maura B. McShane ("Respondent Judge'), Circuit Judge of

The Circuit Court of The County of S. Louis, Misouri.  Petition 19; Answer 1119.



By order (Pdtition Exhibit 1) dated August 30, 2001, Respondent Judge sudained The Stae's

Moation To Disqudify Defense Counsd For Conflict of Interest (Petition Exhibit 4).

The Missouri Court of Appeds, Eastern Didrict, by order dated October 29, 2001 (Rantiff's

Exhibit 1A), denied Reator's Petition For Sop Order, Prdiminary Wit of Prohibition And Permanent

Writ of Prohibition respecting the issues presented herein.

On November 9, 2001, pursuant to Rule 97 and Rules 84.22-84.26 Adrian filed and served a

Petition For Stop Order, Prdiminary Writ of Prohibition And Permanent Writ of Prohibition (Petition)

in this Court. On December 18, 2001, this Court issued its Prdiminary Writ of Prohibition.
Respondent Judge filed her Answer on January 17, 2002 as ordered. This proceeding follows.
The Supreme Court of Missouri has jurisdiction over this proceeding under its supervisory

powersa Mo. Cond. art. V, 84, hence, thejurisdiction of this Court isinvoked.

Statement of Facts

Shortly after 8:00 p.m September 9, 2000, locdl firefighters and the S. Louis County Police
Department responded to afire a Adrian Kinder's ("Adrian”) resdence a 5491 Trall Bend Drive, S.

Louis County, Missouri.  Petition f2Answverf2  After the fire was suppressed, Adrian's mother

Sherri Kinder ("Mother™) was found deed by authorities in an updars bedroom with three bullet

wounds. Pdition 2Answer{2 Adrian's father, Kevin Kinder ("Father™), left the house about 1:30

p.m. that day and spent the day/night a a near-by motel on Lindberg Boulevard to catch up on his

work assgnments (Petition Exhibit 2, pages 12-17). No person is known to have witnessed or to

have firg hand persond knowledge ether "how the fire darted, "who" darted thefire, "when' thefire



garted, "when" mother was shot or "who'" shot mother. Petition 2. Adrian resded a the Trail Bend

home with his mother, father and 9ger. Petition 2; Answer 2. Adrian was outSde the resdence

when thefirefighters and policemen firg arrived on the scene. Petition 12; Answer {2

Adrian was 16 years of age on September 9, 2000. Pdtition 3; Answer 8. He was taken

into the custody of the juvenile authorities and was Subssquently charged with vidlation of the Juvenile

Code. Peition 3; Answer 3. Attorney Arthur G. Muegler ("Muegler™) represented Adrian in the

Juvenile Court proceadings. Petition 117.
On November 2, 2000, Adrian was "certified” by the juvenile court as an adult. Petition 5.

Shortly thereafter Adrian was charged as an adult in State v. Adrian Kinder, Circuit Court of The

County of S. Louis Missouri, Cause No. 00CR-4786 (“Crimind Case") with the following fdony
crimes in connection with the September 9, 2000 fire and death of Mather, to wit : (a) violation of

8565.020, R.SMo. [Murder 1t Degred], (b) violation of 8571.015, R.SMo. [Armed Crimind

Action] and (c) violaion of 8569.040, R.S.Mo. (Arson 1g Degree). Peition 15; Answer 6.

Muegler was retained as Adrian's legd counsd in Crimind Case. Ptition 7.

Father fully cooperated with law enforcement offidds invedigating the fire and homidide
Petition 8. Shortly fter retainer, Attorney interviewed Father and discovered the nature and extent
of histesimony in Crimind Case. Pdtition {8.

Muegler consulted with Adrian a leest 10 to 12 times repecting the trid Strategies and datus

of Crimind Case fdition Exhibit 3 page 23). Adrian, dter recaving this advice, made the

decisons and Muegler implemented those decisons (Petition Exhibit 3, page 23 lines 1-20). Muegler

dways observed the confidentidity of the Muegler-Adrian atorney-dient rdationship ... Adrian wants

Muegler to continue to represent him in Crimind Case (Petition Exhibit 3, page 13 lines 1-18, page 19




lines 14-15 and lines 16-23, page 20 lines 14-18, 22 lines 5-11, page 29 line 17, page 30 lines 4-7
and page 33 lines 8-15).
Father was one (1) of twenty-four (24) people endorsed by The State as a possble trid

witnessin The Statie's Case-In-Chief. Petition 10; Answer {10. The State subpoenaed and noticed

Father for depogition. Petition 11; Answer {11

Muegler represented both Father and Adrian a Father's July 18, 2001 depodtion. Petition

111; Answer T11.

Adrian knew Muegler was going to represant both Father and Adrian & Father's deposition

(Rantiff's Exhibit 3, page 13, lines 6-12). Muegler and Adrian discussed the possibility of a conflict

of interest with Muegler's dud representation of Adrian and Fether a depostion (Rantiff's Exhibit 3,

page 26, lines 1-8). Adrian consented to the dud representation (Raintiff's Exhibit 3 page 13, lines

13-14) because Adrian did not believe there was a conflict of interest (Rantiff's Exhibit 3 page 13,

lines 15-18; page 15, lines 19-22).
Father tedtified & depogition he never withessad a physicd dtercation between Adrian and his
mother Sherri (victim) ... "No. He (Sc: Adrian) wouldnt hurt her like that. No. He wouldnt fight

with her." Pdition Exhibit 2, page 28 lines 4-7. The only time Father ever heard of Adrian putting a

hand on mather Sherri was onetime ... "she (Sic: mother Sherri) was going to spite him redl good and
dl he (Sc: Adrian) did was hold her by the wrigt and suff and she said let me go. He wouldnt let her

0o because he didn't want to get whooped'. Pdition Exhibit 2, page 28 lines 16-22. Mother Sherri

was not drad of Adrian. Pdition Exhibit 2 page 57 lines 1-4. Adrian never had possession of any

gun ... and he doesnt know of any ingance where Adrian tried to get one of Father's guns. Petition

Exhibit 2 page 34 lines 3-11. Faher never saw or heard of Adrian having or usng a hand gun.



Petition Exhibit 2, page 68 lines 5-24. When Adrian was "grounded” for disciplinary reasons Adrian

dways obeyed the grounding rules  Pdition Exhibit 2, page 54 lines 4-6. And, importantly, Adrian

denies knowing who killed mother Sherri and Father beieves Adrian is tdling the truth.  Petition
Exhibit 2, page 63 lines 8-13.
After Father's July 18, 2001 depostion, On Augus 2, 2001, The State filed a Mation To

Disgualify Defense Counsdl For Conflict of Interest (*“Cortlict Motion")(Blaintiff's Exhibit 4).

At hearing The State phrasad its disqudification groundsin the following manner :

"Your Honor, the Stateé's mation is basad on the fact thet the defendant, Adrian Kinder, is
represented in this cause by his atorney of record, Arthur Muegler, and dso thet awitnessin
the cause, an endorsed States witness who is akey witness to this case, Mr. Kevin Kinder, is
a0 represented by Mr. Arthur Muegler, thereby giving rise to aconflict of interest on the part
of Mr. Muegler and which requires that the Court disqudify him as attorney of record in this

casg' (Petition Exhibit 3, page 6 lines 3-12).

Adrian and Fether testified briefly a the disqudlification hearing. Fether tedtified "There was

no conflict of interest” (Petition Exhibit 3, page 29 line 17) crested by Muegler's legd representation of

Adrian and representation of Father during depogtion. Smilaly, Adrian did not bdieve Muegler’'s
representetion of Father presented any Muegler conflict of interest interfering with Muegler's continued

representetion of Adrian. Petition Exhibit 3, page 13 lines 13-18.

Father ds0 tedified Muegler never represented him dther before or dfter the one-shot

depaosition representation in this case. Pdtition Exhibit 3, page 28 lines 22-24 and page 29 lines 3-5.

Father did not, and does nat, know Muegler socidly. Peition Exhibit 3, page 28 line 25 and page 29

lines 1-2. All of the legd fees paid to Muegler were paid by Adrian out of a cugtodid trust bank



account in Adrian's name. Petition Exhibit 3 page 30 lines 8-25 and page 31 lines 1-6. Father has

not tried to contral, direct or paticpate in formulaing Adrian's defense to the crimind charges

Petition Exhibit 3 page 30 lines 4-7. Father never discussad the arimind case againgt Adrian with

Muegler because Muegler dways told Father those matters were attorney-dient privileged. Petition
Exhibit 3, page 33 lines 8-15.

At the condusion of the hearing, Respondent Judge sustained The State's Conflict Mation and
disqudified Muegler from continued represantation of Adrian in Crimind Case dating as ground
therefor :

"I'm concarned that there is an gppearance of a conflict of interest hereé' Pdtition Exhibit 3

pege 38 lines 12-13)(Emphads supplied) and "I think there is a potentia conflict of intered,
and | do think that maybe this conflict of interes could dso aise during the midde of trid" (

Petition Exhibit 3, page 38 lines 21-23)(Emphasis supplied).

Respondent Judge then dgned the disqudification order prepared by The State. Bantiff's
Exhibit 1.
The Missouri Court of Appeds, Eastern Didrict, by order dated October 29, 2001 (Rantiff's

Exhibit 1A), denied Reator's Petition For Sop Order, Prdiminary Wit of Prohibition And Permanent

Writ of Prohibition respecting the issues presented herein.

On November 9, 2001, pursuant to Rule 97 and Rules 84.22-84.26 Adrian filed and served a

Petition For Stop Order, Prdiminary Writ of Prohibition And Permanent Writ of Prohibition (Petition)

in this Court. On December 18, 2001, this Court issued its Prdiminary Writ of Prohibition.

Respondent Judge filed her Answer on January 17, 2002 as ordered. This proceeding follows.



V.

Point Relied On

Point |.
Relator Adrian Kinder (" Adrian™) is entitled to an absolute order prohibiting
Respondent Judge from enfor cing the August 30, 2001 order disqualifying attor ney

Muegler from legal representation of Adrian Kinder in State v. Adrian Kinder,

Circuit Court of The County of St. Louis, Missouri, Cause No. 00CR-4786
("Criminal Case") because Respondent Judge misconstrued and misapplied the
law when she concluded in the August 30, 2001 order that a per se imputed conflict
of interest existed asaresult of Muegler's dual legal representation of Adrian and
state endor sed witnessfather Kevin Kinder in that (a) nounqualified absolute per se
conflict of interest exists when a lawyer represents both a defendant and an
endorsed prosecution witness in a pending criminal case, (b) the existence of an
actual conflict of interest is required before an attorney is disqualified from
representing both a defendant and a state endorsed prosecution witness in a
pending criminal case and (c) The State failed to meet its' burden of proof sincethe
evidencereceived at hearing did not prima facie show Muegler had a disqualifying
actual conflict of interest as a result of the dual legal representation of Adrian
Kinder and Kevin Kinder.

The three mog goposite cases are:

Cwle v. Sullivan, 446 U.S. 335 (1980)

Gordonv. State, 684 S\W.2d 888 (Mo. App. 1985)
9




Satev. Johnson, 549 SW.2d 348 (Mo. App. 1977)

Other dited athority :

Chessaing v. Mummert, 887 SW.2d 573 (Mo. banc 1994)

Ciarelli v. State, 441 SW.2d 695 (Mo. 1961)

Fiddlity Nationdl v. Snow, 26 SW.3rd 473 (Mo. App. 2000)

Gideon v. Wainwright, 372 U.S. 335 (1963)

Glasser v. United States, 315 U.S, 60 (1942)

Mason v. State, 468 SW.2d 617 (Mo. 1971)

Mooring v. State, 501 SW.2d 7 (Mo. 1973)

Murphy v. Carron, 536 SW.2d 30 (Mo. banc 1976)

Saev. Cox, 539 SW. 2d 684 (Mo. App. 1976)

State v. Crockett, 419 SW.2d 22 (Mo. 1967)

Statev. Ervin, 835 SW.2d 905 (Mo. banc 1992)

Sae ex rd Heer v. Conley, 809 SW.2d 405 (Mo. App. 1991)

Sate ex rd Wadlace v. Munton, 989 SW.2d 641 (Mo. App. 1999)

Satev. Risnger, 546 SW.2d 563 (Mo. App. 1977)

Saev. Weeks, 603 SW.2d 657 (Mo. App. 1980)

United States v. Cox, 580 F.2d 317 (8th Cir. 1978)

U.SCond. Sxth Amendment

U.S.Cong.Fourteenth Amendment

Missouri Supreme Court Rule 4, Rules of Professond Conduct, Rule 1.7

Missouri Supreme Court Rule 24.035

10



Point 11.
In the alternative to relief under Point I, if The Court finds Muegler had a
disqualifying conflict of interest, Relator Adrian Kinder (" Adrian") is entitled to
(1) an absolute order prohibiting Respondent Judge from enforcing the August 30,
2001 order disqualifying attorney Muegler from legal representation of Adrian

Kinder in State v. Adrian Kinder, Circuit Court of The County of St. Louis,

Missouri, Cause No. 00CR-4786 (" Criminal Case") and (2) a supplementary order
directing the trial court to conduct a hearing to determine whether Adrian
knowingly and voluntarily waives the "ineffective assistance of counsel” issues
presented in this case because Respondent Judge committed prejudicial err by not
finding or further inquiring whether Adrian knowingly and voluntarily waived the
conflict of interest created by Muegler's dual representation of Adrian and state
endorsed witness Kevin Kinder at deposition in Criminal case in that no
disqualifying constitutionally based or ethics based conflict of interest is
implicated if Adrian knowingly and voluntarily waived the conflict of interest.

The three mogt goposite cases are

Ciardli v. State, 441 SW.2d 695 (Mo. 1969)

Henderson v. Smith, 903 F.2d 534, 537 (8th Cir. 1990)

Sae ex rd Heer v. Conley, 809 SW.2d 405 (Mo. App. 1991)

Other dited athority :

Chassaing v. Mummert, 887 SW.2d 573 (Mo. banc 1994)

Cuyler v. Sullivan, 446 U.S. 335 (1980)

11



Murphy v. Carron, 536 SW.2d 30 (Mo. banc 1976)

Saev. Kretzer, 8398 SW.2d 639 (Mo. App. 1995)

Sate ex rd Wdlace v. Munton, 989 SW.2d 641 (Mo. App. 1999)

Missouri Supreme Court Rule 4, Rules of Professond Conduct Rule 1.7

Missouri Supreme Court Rule 24.035

V.

Argument

Point |.
Relator Adrian Kinder ("Adrian") is entitled to an absolute order prohibiting
Respondent Judge from enforcing the August 30, 2001 order disqualifying attorney

Muegler from legal representation of Adrian Kinder in State v. Adrian Kinder,

Circuit Court of The County of St. Louis, Missouri, Cause No. 00CR-4786
(" Criminal Case") because Respondent Judge misconstrued and misapplied the
law when she concluded in the August 30, 2001 order that a per se imputed conflict
of interest existed asaresult of Muegler's dual legal representation of Adrian and
state endor sed witnessfather Kevin Kinder in that (a) nounqualified absolute per se
conflict of interest exists when a lawyer represents both a defendant and an
endorsed prosecution witness in a pending criminal case, (b) the existence of an
actual conflict of interest is required before an attorney is disqualified from
representing both a defendant and a state endorsed prosecution witness in a

pending criminal case and (c) The State failed to meet its burden of proof sincethe

12



evidence received at hearing did not prima facie show Muegler had a disqualifying

actual conflict of interest as a result of the dual legal representation of Adrian

Kinder and Kevin Kinder.

(A) Standard of Review :

Prohibition will issue in three Stugtions : (1) where there is a usurpation of judicd power
because the trid court lacks ether persond or subject matter jurisdiction; (2) to remedy adlear excess
of juridiction or dear abuse of discretion such that the lower court lacks the power to act as
contemplated; (C) Stuations where alitigant has no adequate remedy a law and would be irreparably

harmed should the writ not issue. Chassaing v. Mummert, 887 SW.2d 573, 577 (Mo. banc 1994).

Prohibition is the gopropride remedy in cases involving lawvyer "corflict of interes”

disqudification issues  State ex rel Heer v. Conley, 809 SW.2d 405 (Mo. App. E.D. 1991); Sae

ex rd Wdlacev. Munton, 989 SW.2d 641 (Mo. App. 1999).

The gandard of review iswhether the trid court erroneoudy dedared or gpplied the law inthe

disqudification procesding. Murphy v. Carron, 536 SW.2d 30, 32 (Mo. banc 1976). Theissueis

reviewed de novo. Id.

(B) Overview of Contentions :

The State and Respondent Judge content there exigts a bright line absolute per se rule which
ipso facto disqudifies a lavyer on a "oconflict of interes” ground in every drcumdance where a
lawyer represents a defendant in a crimina case and dso represents or represented (no mtter how
nomind the legd representation might be) a person endorsed as a dates withess in the arimind case

At the disgudification hearing The State phrasad its pogtion

13



"Your Honor, the Stateé's mation is basad on the fact thet the defendant, Adrian Kinder, is
represented in this cause by his atorney of record, Arthur Muegler, and dso thet awitnessin
the cause, an endorsed States witness who is akey witness to this case, Mr. Kevin Kinder, is
a0 represented by Mr. Arthur Muegler, thereby giving rise to a conflict of interest on the part
of Mr. Muegler and which requires that the Court disqudify him as attorney of record in this

casg' (Petition Exhibit 3, page 6 lines 3-12).

Rdator Adrian Kinder ("Adrian”) argues an "actud conflict of interest” is reguired before a
lawyer is disqudified from dud representation of acriming defendant and a date's endorsed witnessin
acimind ca ... that no globd per se disqudification rule exigs or should exist as ametter of Public
Policy ... and, thet actud conflict of interest determination must be made on a case-by-case bags to
protect againg erroneous disqudification of alavyer of acrimind defendant's choice

Adrian dso ocontends two disinct sources of lawv come into play when andyzing lawyer
conflict of interest issues. In thefird indance, alawye’'s professond respongibility to self-assess and
sdf-evduate his legd representation in juxtapodtion with the ethicd guiddines st out a Missouri

Supreme Court Rule 4, Rules of Professond Conduct, Rule 1.7. And, second, the U.S.Cond. Sixth

Amendment and Fourteenth Amendment rights of a arimind defendant to the effective assstance of

legd counsd  trid. These legd condrants define the boundaries of conflict of interest lawvyer
disgudification ... and, any per se rule, no matter how essy to understand and goply, in conflict with
the professond rules and/or condtitutiona guarantess must be abandoned.

The issue is ripe for this Court to resolve because Respondent Judge, when sudtaining the
disgudification mation, dearly rdied upon the notion thet dud representation of a crimind defendant

and a date's endorsed witness ipso facto resulted in a disguifying conflict of interes dbeit no

14



evidence prima facie showed an "actud conflict of interest” crested by the dud representation, to
wit

"I'm concarned that there is an gppearance of a conflict of interest hereé' Pdtition Exhibit 3

pege 38 lines 12-13)(Emphads supplied) and "I think there is a potentia conflict of intered,
and | do think thet maybe this conflict of interes could dso aise during the midde of trid” (

Petition Exhibit 3, page 38 lines 21-23)(Emphasis supplied).

(C) Sixth Amendment And Fourteenth Amendment Require Actual Conflict :

The presented issue cusomaily aises in pog-conviction gopeds and Rule 24.035 type
procesdings. The ultimeate issue in those casesis usudly whether aconviction should be overturned on
the ground the defendant did not receive effective asssance of counsd due to legd counsd's conflict
of interest.

The Law is a jedous guardian of a pason's U.S. Cong. Sixth Amendment and Fourteenth
Amendment Right to alawyer of hisor her choice, to wit :

"In gengrd defendants (Sc. arimind case defendants) are free to employ counsd of ther own

choice and the courts are aforded little leeway in interfering with that choice™” United States

v. Cox, 580 F.2d 317, 321 (8th Cir. 1978).

Ore such limitetion involves an atorney conflict of interet.  The federd conditution
guarantees to persons accused in date court of committing a crime the right to representetion by

counsd. Gideonv. Wainwright, 372 U.S. 335 (1963). This guarantee entitles an accused to alawvyer

who can render faithful service and give undivided loydty. Statev. Crockett, 419 SW.2d 22, 29[14]

(Mo. 1967). A lawyer who isforced or who atempts to serve dients with conflicting interests cannot

give dther the loydty each desarves 1d.  An accused is denied his U.S. Cond. Sixth Amendment

15



right to effective assstance of counsd if his lawyer has a conflict of interest and the accusad is neither
awvare of, or voluntarily consenting to, continued representation by the lawyer having the conflict.

Sate v. Risinger, 546 SW.2d 563, 565 (Mo. App. 1977); Glasser v. United States, 315 U.S. 60

(1942).

Adrian acknowledges this Court and inferior gppelate courts have used a form of the so-
cdled per se rule vebiage in dicta "An dtorney who represents both the defendant and a
prosecution witness in the case againg the defendant is representing conflicting interests™ Ciardli v.

State, 441 SW.2d 695, 697 (Mo. 1961). See, ds0, Gordon v. State, 684 S.W.2d 888, 890 (Mo.

App. WD 1985); Statev. Johnson, 549 SW.2d 348, 350 (Mo. App. SiL 1977); State v. Cox, 539

SW. 2d 684, 687 (Mo. App. SIL 1976).

But, in every reported Missouri case utilizing the per se language there was an obvious, actud
conflict of interest resuiting from the dud representation of defendant and endorsed witness shown by
the evidence ... the so-called rule did not impute an actud conflict of interest as in the case sub

judice. See eg., Gordon v. Stae, supra (Saes witness gole and gave murder wegpon to

defendant and recaived it back from defendant after murder with one shell missing); State v. Cox,
Upra (Sate's witness was an eye witness and participant in the eding incident for which defendant
was charged); Ciardli v. State, supra (Statels witness sole the golf equipment defendant was charged

with recaving knowing it to be sden); Sae v. Risnge, supra (Sates witness dole the beer

defendant was charged with recaiving knowing it to be golen ... witness do tedtified defendant

admitted he purchased the beer knowing it to be golen); State ex rdl Heer v. Conley, 809 SW.2d

405 (Mo. App. E.D. 1991)(witness witnessed defendant's confession of the murder for which he was

charged in theingant case).

16



Adrian does nat quarrd with the labd "inherent conflict of interest™ in the dud representation
of adefendant and an endorsed "eye-witness' of the type found in dl the so-cadled per se rule cases

.... Giadli, Gordon, Cox, Risnger and Heer ... because the evidence in those cases dearly proved an

actud conflict of interest between the defendant and the endorsed witness

But, Adrian does quarrd with the propostion that the so-cdled “inherent conflict of interest”
rule is absolute, universal and gpplicable without exception and without regard to evidence to the
contrary.

Adrian contends the words " An attorney who represents both the defendant and a prosecution
witness in the case againd the defendant is representing conflicting interests’ should be condrued in

light of the fatsin Ciardli, Gordon, Cox, Risnger and Heer and not more ... this condusionary

language was gppropriate under the evidence and factsin Ciardli, Gordon, Cox, Risnger and Heser.

However, this language should nat be given the Satus of precedent authorizing the imputation of a
conflict of interest when the evidence does not show an actud conflict of interest exigts

This Court should darify The Court's 1961 Ciardli dedson by explaning Ciadli is not
authority for per se imputed lawyer conflict of interest disqudification in dud representation of a
crimind defendant and a Satel's endorsed witness cases in the absence of evidence showing an actud
conflict of interest.

The podition taken herein thet alawyer should not be involuntarily disqudlified (as opposed to
a voluntary withdrawa basad upon sef-assessad ethica grounds) in the dud representation of a
defendant and an endorsed Sates witnessin acrimind case by imputation of a conflict of interest (as
opposed to evidence showing an actud conflict of interest) is well besed in federd and date

condtitutiond law decisond precedent and Public Policy consderations.

17



The United States Supreme Court in Cuyler v. Sullivan, 446 U.S. 335 (1980) held :

"In order to establish avidlation of the Sixth Amendment, adefendant who raised no objection
a trid must demondrate that an actud conflict of interes adversdy dfected his lavyer's
performance ... But, until a defendant shows that his counsd actively represented conflicting
interests he has not esablished the condiitutiond predicate for his dam of ineffective
assgance ... The Court of Appeds granted Sullivan rdief because he had shown that the
multiple representation in this case involved a possble conflict of interest. We hald thet the
posshility of conflict isinsufficdent to impugn acimina conviction. In order to demondrate a
violaion of his Sxth Amendment rights, a defendant must establish that an actud conflict of
interest adversdy effected hislavyer's performance” Id. at 349-350.

Inaccord : Sate v. Weeks, 603 SW.2d 657 (Mo. App. 1980); Mason v. Sae, 468

SW.2d 617 (Mo. 1971).

Misouri courts likewise spesk of proving an "actud corflict of interes”. See, Sae v.
Johnson, 549 SW.2d 348, 350-351 (Mo. App. 1977)("Here, however, the initid inquiry must be
whether a conflict of interest Stuation actudly existed. [citation omitted]. A conflict of interest such as
to deny to a defendant the effective assstance of counsd mugt be shown by the evidence' and
"Absent some showing of a conflict of interest the fact that one atorney from a large public defense
organization represents a defendant in a aimind trid, after another 9af atorney from the same
organization represented a prasacution witness in a concluded and unrdated criming metter, does not

cregte per se corflict of interest a defendant'strid."); Gordon v. State, 684 S.W.2d 8388, 891 (Mo.

App. 1985)("There may be fact Stuations in which the representation of a witness is in a tempord

sense, 0 atenuated from the defendant's case that no conflict could exig™.)(Note: In Gordon, state's
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endorsed witness not only tetified as an eye-witness to the arime involved but dso hed aarimind plea
bargain "ded" to protect resulting from the same arime).

Smilaly, the imputation of conflict of interest question has been raised in dud representation
of codefendant cases. Thelaw is now well sdttled that no per se prohibition founded on "conflict of

interes” exids See eg., Mooring v. Sae, 501 SW.2d 7, 11 (Mo. 1973)(This Court sad

"Smilaly, Mr. Shaw's [Sc: the lawyer] observations with repect to the now assarted conflict of
interest, Point 111, provided ample basis for the court to deny rdief on thet dlegation. The record fails
to show that anything was done by counsd a defendant's trid, or foregone by counsd and logt to
defendant, which was detrimentd to him and which was advantageous to a codefendant; and dud
representation does not make such representation illegd per se.); Mason v. Sate, 468 SW.2d 617,
620 (Mo. 1971)("The mere fact that there was a dud representation of gppelant and Bernice Smith,
who wereinitidly charged jointly, does not meke thet representation illegd per se. [Citation omitted).
The inquiry here must be whether a conflict of interest of counsd, Mr. Kirwin, actudly exised as
between his two dients. There must have been done something by counsd, or foregone by counsd
and logt to gppdlant, which was detrimenta to him and which was advantageous to his codefendart,
Bernice Smith.").

Fom a Public Policy and common sense dandpairt, it is difficult to imagine why a more
comprehengve per se imputed conflict of interest disqudification rule should goply in a dud
defendant-witness representation Stuation than in adud representation of codefendants. It shouldnt.
But, that's what Respondent Judge did ... and, what is sought to be corrected in this prohibition

proceeding.
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As amatter of Public Pdlicy the rule of law should require a showing of an actud conflict of
interest resulting from the dud representation of defendant and a State's endorsed witness based upon

evidentiary facts of record before defendant's counsdl can be involuntarily disqudified. There is no

place in The Law for an imputed disqudification by the mere dud representation of defendant and an
endorsed witness ... that's bad Public Policy.

The State, as movant, had the burden to present evidence a hearing to prima facie establish
a disgudification ground because a mation does not prove itsdf. Sate v. Ervin, 835 SW.2d 905,

917 (Mo. banc 1992); Fiddity Nationd v. Show, 26 SW.3rd 473, 475 (Mo. App. 2000). The

Sae whally faled to mest this burden because no evidence was recaived a hearing suggesting
Muegler had an actud conflict of intered.

(D) Eather'sTestimony Not Adverse To Adrian'sL egal Interest :

Now turning to the facts of thiscase.  The State says faher Kevin Kinder (“Fether") was
endorsad as a daes witness because he will tedtify as follows and such testimony is dleged to be
"adversg' to Adrian, to wit :(a) Father identified the murder wegpon as his gun that he kept in asafein
the mester bedroom where mother's body was found, (b) the keys to the safe were not dways in his
possesson and sometimes were in a place accessible to members of the househald, induding Adrian,
() the car key found in Adrian's possesson a time of arrest was the key that operated mother's car,
(d) Adrian did not have a driver's license and Adrian did not have parenta permission to drive
mother's car, (€) Father was present during behaviora disputes between Adrian and his parents,
induding digoutes between Adrian and mother and (f) Fether has no dibi evidence to establish his

wheregbouts a the time of mother's demise.
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But ... Adrian does not dispute any of these facts and will not contest them a trid. These
facts are ds0 cumuldive of facts that will come into evidence a Adrian's trid through other date
endorsed witnesses. None of these facts are maerid to Adrian's defense.  In short, none of this
tesimony is"adversg’ to Adrian's interes.

When asked to comment on the aleged conflict issue, Father tesiified a hearing "There was

no conflict of interest” (Petition Exhibit 3, page 29 line 17) crested by Muegler's legd representation of

Adrian and representation of Fether during depostion. Smilarly, Adrian does not believe Muegle's
representetion of Father presented any Muegler conflict of interest interfering with Muegler's continued

representetion of Adrian. Petition Exhibit 3, page 13 lines 13-18.

Father ds0 tedtified Muegler never represented him ether before or after the one-shot

depaosition representation in this case. Pdtition Exhibit 3, page 28 lines 22-24 and page 29 lines 3-5.

Father did not, and does nat, know Muegler socidly. Peition Exhibit 3, page 28 line 25 and page 29

lines 1-2. All of the legd fees paid to Muegler were paid by Adrian out of a cugtodid trust bank

account in Adrian's name. Petition Exhibit 3 page 30 lines 8-25 and page 31 lines 1-6. Father hes

not tried to control, direct or paticpate in formulaing Adrian's defense to the crimind charges

Petition Exhibit 3 page 30 lines 4-7. Father never discussed the arimind case againgt Adrian with

Muegler because Muegler dways told Father those matters were attorney-dient privileged. Petition
Exhibit 3, page 33 lines 8-15.

On the pogtive Sde of Adrian's defense, Fether tedtified at deposition he never witnessed a
physicd dtercation between Adrian and his mother Sherri (victim) ... "No. He (Sic: Adrian) wouldnt

hurt her like that. No. He wouldnt fight with her.” Pdition Exhibit 2, page 28 lines 4-7. The only

time Father ever heard of Adrian putting a hand on mother Sherri was one time ... "she (Sic: maother
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Sherri) was going to spite him red good and dl he (Sic: Adrian) did was hald her by the wrigt and Suff
and she sad let me go. He wouldnt let her go because he didn't want to get whooped”.  Petition

Exhibit 2, page 28 lines 16-22. Mother Sherri was not afraid of Adrian. Petition Exhibit 2, page 57

lines 1-4. Adrian never had possesson of any gun ... and he doen't know of any indance where

Adrian tried to get one of Fether'sguns. Pdtition Exhibit 2 page 34 lines 3-11. Father never saw or

heard of Adrian having or usng ahand gun. Petition Exhibit 2, page 68 lines 5-24. When Adrian was

"grounded” for disciplinary reesons Adrian dways obeyed the grounding rules  Petition Exhibit 2

pege H4 lines 4-6.  And, importantly, Adrian denies knowing who killed mother Sherri and Fether

bdieves Adrianistdling the truth. Petition Exhibit 2, page 63 lines 8-13.

The Sate dleges there was an argument between Adrian and mother Sharri the morning of
September 9, 2000 ... the date the crime was committed. Fether tedified otherwise. Father said
when he and Sharri got up a goproximatdy 7:00 am,. September 9, 2000 Adrian was just waking

through the door ... he stayed out dl night. Petition Exhibit 2, page 10 lines 16-25. Adrian did not

have parentd permissonto beout dl night. Petition Exhibit 2, page 11. There was no "argument” as

the State contents ... rather, Father testified what ensued was a "normd father and mother tdk to a

child thet did something wrong'.  Pdtition Exhibit 2, page 11 lines 23-25 and page 12 lines 1-9.

Moather Sherri's murder and the house fire hgppened the early evening of September 9, 2000.

Petition 2, Answver 2. Father has no knowledge of what happened ... he wasn't home September

9, 2000 &fter gpproximatdy 1:30 p.m. -2:30 p.m. ... and, he remained away from the house until circa

5:00 am. September 10, 2000. Petition Exhibit 2, pages 16-18.

Therefore, dl the evidence before Respondent Judge showed Father's tesimony, dbat

endorsed as date's witness testimony, was not adverse to Adrian's interest ... and, in fact Father's
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tesimony supports Adrian's defense theories in the arimind case There was no actud conflict of
interest between Adrian'slegd interests and Father's legdl interest to truthfully tedtify.

(E) Missouri Rules of Professional Conduct Not Violated :

Missouri Supreme Court Rule 4, Rules of Professond Conduct Rule 1.7 dedling with conflict
of interest provides:
"(@ A lavye dhdl nat represant a dient if the representation of thet dient will be directly
adverse to another dient, unless:
(1) the lawyer reasonably bdieves the representation will not adversdy dfect the
relationship with the ather dient; and,
(2) eech dient consents after consultation.
(b) A lawvye shdl not represant a dient if the representation of that dient may be materidly
limited by the lawyer's reponghilities to ancther dient or to athird person, or by the lavyer's
own interests, unless:
(1) the lawyer reasonably believes the representation will not be adversdy affected;
(2) the dient consents after consultation. When representation of multiple dientsin a
sngle mdte is undataken, the conaultation shdl indude explanaion of the
implications of the common representation and the advantages and risksinvolved.”
Therefore, The Rule requires as a predicate to "conflict of interest” disgudification ether (a)
legd representeation that is "directly adverse to another dient” or (b) legd representation that will
"maeidly limit" a lavyer's reqponghilities to another dient which will "adverdy dfect” the dient .

Neither is present in this case
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All the evidence shows Muegler's representation of Father was a one-shat legd engagement
to counsd Father & his depodtion. It is unreasonable to assume Muegler obtained atorney-dient
privileged confidentid information from Father as aresult of this limited representation which would be
detrimenta to either Father or Adrian. Muegler's representation of Father & depodtion did not
meteridly limit Muegler's professond respongiilities to Adrian one iota  And, when viewed in its
entirety, Father's testimony was favorable ... not detrimentd ... to Adrian and Adrian's defense in the
aimind case

The facts and crcumdtances in the case sub judice would suggest to a reasongble atorney
that Muegler's dud representation of Adrian and Father (@) was not "directly adversg’ to Adrian or
Father and (b) would not "materidly limit" Muegler's professond responghilities to ether Adrian or
Father. Catanly, based upon the arguments made a hearing and in this prohibition proceeding,
Muegler self-assessed "no conflict of interest™.

Therefore, Adrian contends Missouri Supreme Court Rule 4, Rules of Professond Conduct
Rule 1.7 does not provide judification for the Respondent Judges Augugt 30, 2001 disgudification
order.

(F) Per_Se Disgualification Rule I s Against Good Public Policy :

A Misouri prosecuting attorney has aduty to seek the truth. But, they are typicaly dected to
office and are aubject to public pressures. The Public isimpressed with high conviction rates ... and, it
is generdly understood prosecuting atorneys srive to have a high conviction percentage. In generd,

theres nathing fundamentaly wrong with that.
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But, the per se rule adopted by Respondent Judge and championed by The Sate (i.e
disqudification of alavyer from represantation of acrimind defendant if the lawvyer currently or in the
past represented an endorsed Sate's witness) dlows opportunity for prosecutorid mischief and abuse.

For example, one way to achieve a higher conviction rate is to lessen the compdition ... i.e
disgudify an experienced defense lawyer in favor of aless experienced lavyer or overworked public
defender. In short, "tilt the playing fidd". That's exactly whet the per se ruewould dlow.

All a prosecutor would have to do is "endorsg” a defense lawyer's current or past dient asa
"dates witness' who could tedtify in the case on some preiminary, background or trivid matter (even
uncontested facts) and the per se rule would automaticdly disqudify and remove the experienced
lawvyer of choice from the case. At that point the defendant will ether have to come up with a second
atorney's fee to hire ancther lawvyer or accept public defender service which he/she obvioudy did not
wart initialy.

Such prosecutorid mischief resulting from a per se rule would be mogt dramdicaly fdt in

Missouri's rurd county arees where (@) the number of experienced trid lawyers is limited, (b) the
experienced lavyers in these communities typicaly do mog of the trid work in the area and () the
likelihood thet the experienced lawyer represents, or has represented, a person who the prosecutor
could "endorsg’ ishigh.
Legd mechaniams such asthe per se rule sought by The State and Respondent Judge, are hodlile to
good Public Pdlicy. Our judidd sysem is founded on strong advocacy prindples ... these principles
should not be diluted and made impotent by rules of law fundamentaly tilting the playing fidd in favor
of the prosecution.

(G) Conclusions::
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Respondent Judge's August 30, 2001 order disgudifying Muegler as Adrian's legd counsd
erroneoudy dedlared and gpplied a per se disgudification rule which is nather permitted or dlowed
under ether the Sixth Amendment "ineffective asstance of counsd™ law or under The Missouri Rules
of Professond Conduct. There wias no evidence which would support disqudification of Muegler as
Adrian's atorney in thet there was no evidence of an "actud conflict of interet”.

Adrian has no adeguate remedy a law and would be irreparably harmed should the writ of
prohibition not be made absolute and permanent.

The Court's December 18, 2001 writ of prohibition should now be mede absolute.

Point 11.
In the alternative to relief under Point I, if The Court finds Muegler had a
disqualifying conflict of interest, Relator Adrian Kinder (" Adrian") is entitled to
(1) an absolute order prohibiting Respondent Judge from enforcing the August 30,
2001 order disqualifying attorney Muegler from legal representation of Adrian

Kinder in State v. Adrian Kinder, Circuit Court of The County of St. Louis,

Missouri, Cause No. 00CR-4786 (" Criminal Case") and (2) a supplementary order
directing the trial court to conduct a hearing to determine whether Adrian
knowingly and voluntarily waives the "ineffective assistance of counsel” issues
presented in this case because Respondent Judge committed prejudicial err by not
finding or further inquiring whether Adrian knowingly and voluntarily waived the
conflict of interest created by Muegler's dual representation of Adrian and state

endorsed witness Kevin Kinder at deposition in Criminal case in that no
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disqualifying constitutionally based or ethics based conflict of interest is

implicated if Adrian knowingly and voluntarily waived the conflict of interest.

(A) Standard of Review :

Prohibition will issue in three Studtions : (1) where there is a usurpdtion of judidd power
because the trid court lacks ather persond or subject matter jurisdiction; (2) to remedy aclear excess
of juridiction or clear abuse of discretion such that the lower court lacks the power to act as
contemplated; (C) Stuations where alitigant has no adequate remedy a law and would be irreparadly

harmed should the writ not issue. Chassaing v. Mummert, 887 SW.2d 573, 577 (Mo. banc 1994).

Prohibition is the agppropriste remedy in cases invalving lavyer "conflict of interes”

diqudification issues  Sate ex rel Hear v. Conley, 809 SW.2d 405 (Mo. App. E.D. 1991); Sae

ex rd Wdlacev. Munton, 989 SW.2d 641 (Mo. App. 1999).

The gandard of review iswhether the trid court erroneoudy declared or goplied the law inthe

disqudification procesding. Murphy v. Caron, 536 SW.2d 30, 32 (Mo. banc 1976). Theissueis

reviewed de novo. Id.

(B) Adrian Can Waive Conflict of Interest :

If The Court determines a disqudifying conflict of interest did exig in this case, and if The
Court further finds there is inauffident evidence of record showing Adrian voluntarily and knowingly
waived the atorney conflict of interes, then, in the dternative to rdief under Point | Adrian should be
aforded opportunity to wave the conflict in order to permit continuation of Muegler's representation

of Adrian as Adrian's atorney of choicein Crimind Case
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"“Thereis ... no deprivation of conditutiond right if the defendant knowingly consents to being

represented by an atorney who dso  represents a prosecution witness”  Ciardli v. State, 441

SW.2d 695, 697 (Mo. 1969); State ex rel Heer v. Conley, 809 SW.2d 405 (Mo. App. 1991).

Obvioudy, Adrian wants Muegler to continue represantation of Adrian in Crimind Case

Petition Exhibit 3 page 13 lines 3-5. Adrian knew Muegler represented father Kevin Kinder at

deposgtion. Pdition Exhibit 3, page 13 lines 10-14. Adrian does not blieve Muegler's representation

of Father presented any Muegler conflict of interest interfering with Muegler's continued representation

of Adrian. Petition Exhibit 3, page 13 lines 13-18.

Adrian repectfully contends these facts prima facie edablished a voluntary and intdligent
waiver of any "conflict of interest” problem that might atherwise have been presanted by Muegler's
dud representation of Adrian and Fether. Accordingly, Respondent Judge was powerless to properly
disqudify Muegler on "conflict of interest” grounds because Adrian waved the Sixth Amendment right
to assigance of legd counsd unencumbered by aconflict of interest. Ciardli v. State, supra.

Thereisno present rule or conditutiond obligation impased upon atrid court to sua sponte

conduct aconflict of interest waver hearing. Cuyler v. Sulliven 446 U.S. 335, 346-347 (1980). But,

some federd drcuits induding the Eight Circuit, have etablished a requirement thet in every federd
case in which there is multiple representation the trid court must question the defendant on the record
about whether there has been a knowing and intdligent waiver of any potentia conflict of interest

resulting from the dud representation. Henderson v. Smith, 903 F.2d 534, 537 (8th Cir. 1990). At

leest one Misouri gppellate decigon, State v. Kretzer, 898 SW.2d 639, 643 (Mo. App. W.D.

1995), observed @ "Unlike the Eighth Circuit, the Missouri Supreme Court has not utilized its
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upervisory authority to establish a procedurd requirement that the tria courts of this Sate inquire into
thewaver issuein evary caseinvolving multiple representation.”

Reator invites The Court to exercise its supervisory power by adopting a Henderson v. Smith

type rule Such arule would be in the interest of judicdd economy by expediting gopeds and pod-
conviction Rule 24.035 procesdings involving "ineffective assistance of counsd™ issues founded upon
dleged atorney conflict of interest.

(C) Conclusion :

If this Court finds (1) Muegler hed a conflict of interest (2) which was nat knowingly and
voluntarily waived by Adrian & hearing, then Adrian respectfully requests The Court to make the writ
of prohibition absolute with a supplementary order directing the trid court to make a Henderson v.
Smith type inquiry in open court to dlow walver evidence to be presented. This, Adrian contends
would be a proper bdlandng of Adrian's interest, Sixth Amendment "ineffective asssance of counsd™
law and the ethicd congderations under Missouri Supreme Court Rule 4, Rules of Professond

Conduct Rule 1.7 .

VI,

Conclusions

Basad upon thefacts, points, authorities and argument contained inthis Relator's Brief Point |,

the December 18, 2001 prdiminary writ of prohibition should now be meade absolute preventing and
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prohibiting Respondent Judge from enforcing the August 30, 2001 order disqudifying Muegler from

saving asAdrian'slegd counsd in State v. Adrian Kinder, Circuit Court of The County of St Louis,

Missouri, Cause No. 00CR-4786.

In the dtendive to rdigf under Reator's Brief Point |, based upon the facts, points,
autharities and argument contained in this Relator's Brief Point 11, if The Court finds a conflict of
interest did exist which was not effectively waived by Adrian Kinder, then the December 18, 2001
preliminary writ of prohibition should now be mede absolute preventing and prohibiting Respondent
Judge from enforang the August 30, 2001 order disqudifying Muegler from sarving as Adrian's legd

counsd in Sate v. Adrian Kinder, Circuit Court of The County of . Louis Misouri, Cause No.

00CR-4786 and further ordering the trid court to conduct a hearing on the record inquiring into
whether Adrian Kinder knowingly and voluntarily waived his Sxth Amendment right to asssance of

legd counsd unencumbered by a conflict of interes.

Arthur G. Muggler, J. MoBar #17940
Rule 84.06(c) Certification

Pursuant to Rule 84.06(c) the underagned heréby catifies this Relator's Brief (a) contains
the informeation required by Rule 55.03, (b) complies with the limitations contained in Rule 84.06[b,
(c) contains 8,207 words and 987 lines determined by The Microsoft Office 2000 Word computer
program count [program used to prepare this Rdator's Brief | and (d) pursuant to Rule 84.06[q] the
disks containing this Relator's Brief thet are filed with The Court and served on the parties have been

canned for virusss and are virus free,
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