PO NTS RELI ED ON

PO NT |
PO NT | A
SECTI ON 287.240[ 4] DOES | MPAIR A SUBSTANTI VE RI GHT OF NON
DEPENDENT HEI RS.
Thunmel v. King, 570 SW2d 679, 686 (Mo. 1978)

DeMay v. Liberty Foundry Conpany, 37 SW2d 640, 645 (M.

1931)
Smith v. Taylor Morley, Inc., 929 Swd 918, 923-924

(Mo. App. 1996) (rehearing and transfer denied).
Boat nren's Bank v. Foster, 878 Swd 506, 509 n. 4 (M. App.

1996)
McNear v. Rhodes, 992 Swad 877, 881 (Mo. App. 1991)

Dayharsh v. Hannibal & St. Joseph Railroad Conpany, 15 SW

554 (Mb. 1891)
Moore v. The Wbash, St. Louis and Pacific Railway

Conpany, 85 Mo 588 (Mo. 1885)
PONT | B
RESPONDENT HAS FAILED TO MEET | TS BURDEN TO SHOW WHAT
LEG TI MATE STATE | NTEREST |'S PROTECTED BY THE | MPEDI MENT OF A
NON HEI R S SUBSTANTI VE RI GHT

Atkins v. Virginia, S. Ct. (2002); (2002 W

1338045)
Powell v. Anmerican Mtors Corporation, 834 SWd 184,




191[ 6] (Mb. 1992)
Thummel v. King, 570 SWed 679, 686 (M. 1978)
PONT | C

THE RELI EF REQUESTED BY APPELLANT | S APPROPRI ATE.
Rul e 84. 14

ARGUNVENT

POl NT |

PO NT | A

SECTI ON 287.240[ 4] DOES | MPAIR A SUBSTANTI VE RI GHT OF NON
DEPENDENT HEI RS.

In Point | A of its Brief Respondent argues that
"Appellants do not have a recognized cause of action which
t hey have been prevented from enforcing” (Appl. Br. pg. 9).
Appel | ants count at |east ten sub issues in Respondent's Point
| A, at least eight of which are not referred to in Point | A
statenment of the point relied on. Matters that are only
alluded to in the argunment portion of a brief, wthout having
been stated in the Point Relied on, are not preserved or

presented for appellate review. Boatnen's Bank v. Foster, 878

SwWed 506, 509 n. 4 (M. App. 1996); MNear v. Rhodes, 992 Swd

877, 881 (M. App. 1991); Smth v. Taylor Mrley, Inc., 929

Swd 918, 923-924 (Mo. App. 1996) (rehearing and transfer
deni ed) . "It is not the function of the appellate court to

serve as advocate for any party to an appeal."” Thunmel v.

King, 570 SWed 679, 686 (M. 1978). Accordingly, this Court



shoul d not consider Respondent's Point | A

Assunmi ng arguendo, that this Court will review Point | A,
Appellants will attenpt to respond to, as best as they can
deci pher, the points raised therein.

The gist of Respondent's Point | A can be generally
classified as 1) because Worker's Conpensation was "public
wel fare" the Worker's Conpensation Statute (sonetines referred
to herein as the Act) should not be converted to an "insurance
policy" for non-dependent heirs; and 2) non-dependent parents
of a deceased worker never had a cause of action in w ongful
death until the 1979 anmendnents to M ssouri's Wongful Death
Statute, RSMb. 537.080, therefore, because non-dependent heirs
of workers had no cause of action in wongful death at the
time of the adoption of the Wirker's Conpensation Statute in
1929, the Act did not bar non-dependent heirs from a cause of
action which the substantive |law then recognized and is not,
therefore, violative of the Open Courts provision of the
M ssouri Constitution.

It should be noted that the Act allowed the estate of a
deceased worker to receive vested benefits which were unpaid
at the tinme of the worker's death. RSMb. 1929 3318. Yet ,
the same Act denied death benefits to the worker's non
dependent heirs. RSMb. 1929 3319(b). It is hard to imgine
how t hese conflicting provisions can be reconcil ed.

Respondent clainms t hat t he Wor ker' s Conpensati on



statutory scheme is "public welfare” is not accurate for the

reason that, as stated in DeMay v. Liberty Foundry Conpany, 37

swed 640, 645 (Mb. 1931):
The (worker's conpensation contractual)
liability <created has no reference to
negligence or tort, and the conpensation
awarded is intended neither as a charity
nor as a penalty. The obligation is viewed
as contractual .

Accordingly, the Wbrker's Conpensation statutory schene has
never been "social welfare", as clainmed by Respondent.
Apparently, Respondent's sublimnal nessage is that, because
"wel fare” i's a "privilege" and not a "right", no
constitutional right was inpaired.

Next, Respondent's claim that a non-dependent heir of a
deceased worker did not have a cause of action in wongful
death prior to adoption of the 1929 W rker's Conpensation
Statute is equally without nmerit. At common |aw, an enployer
was actionably liable in tort to his enployee for injuries
suffered while acting within the course and scope of his
enpl oyment when the enployer was guilty of some negligent act

or om ssion. DeMay, |d. at 644. Accordingly, the enployee

had a right of action against the enployer for negligence
prior to the adoption of the Wirker's Conpensation Statute of
1929. Remenber, after its adoption in 1929, the Wb rker's



Conpensation Statute was el ective:

RSMb. 1929, Sec. 3300. Every enpl oyer and

every enployee, except as in this chapter

ot herwi se provided, shall be conclusively

presunmed to have elected to accept the

provi sions of this chapter and respectively

to furnish and accept conpensation as

herein provided, unless prior to the

accident he shall have filed wth the

comrmission a witten notice that he elects

to reject this chapter
Clearly, the right of an enployee to bring a tort claim
agai nst the enployer survived the adoption of the Wrker's
Conpensation Statute if the enployee so elected prior to

injury. At the time of +the adoption of the W rker's

Conpensation Statute, RSMb. 1929 3299 et seq., there was in
exi stence a wongful death statute in M ssouri RSMb. 1919,

4218 (the Statute). Persons allowed under the Statute (
4217) to bring an action for wongful death were:
% %
Fourth, if there be no husband, w fe, m nor
child or mnor children, natural born or
adopted as hereinbefore indicated, or if
the deceased be an wunmarried mnor and

there be no father or nother, then in such



case suit may be instituted and recovery
held by the admnistrator or executor of
t he deceased and the anount recovered shall
be distributed according to the laws of
descent, "

Thus, if the worker had opted out of the Act prior to his
death, then his estate, including non dependent heirs, did
have a cause of action in wongful death against the enployer.

There can be no dispute that, under the Statute, the parents

of an unmarried deceased worker, never having children, would

be "heirs" of the deceased worker. See, ie., RSMo.
474.010[2][b] (intestate descendants); RSMo. 1889, 4425,
4467.

In addition, heirs of a deceased worker had a recognized
cause of action in wongful death against the enployer prior

to 1929. See, ie., Dayharsh v. Hannibal & St. Joseph Railroad

Conpany, 15 SW 554 (M. 1891); More v. The Wabash, St. Louis

and Pacific Railway Conmpany, 85 M 588 (M. 1885).

Accordingly, nmenbers of a class of non-dependent heirs, such
as Appellants in this case, did have a cause of action under
the substantive law in effect at the tine of the adoption of
the Worker's Conpensation Statute in 1929, which substantive
ri ght was abrogat ed.

Accordi ngly, Respondent's claim that the Worker's

Conpensation Statute of 1929 did not create an inpedinent to a



non dependent heir's recognized cause of action is wthout
merit. Clearly, the 1929 Wrker's Conpensation statute did
deny non dependant heirs of a deceased worker the right to
pursue in the courts a cause of action which the substantive
| aw t hen recogni zed.

Finally, this witer feels conpelled to note Respondent's
failure to address the public policy argunment in Appellants
Brief, pg. 10. Nunerous ultra hazardous work activities exist
today where either the industry didn't exist in 1929 (ie.,
atom c energy workers), or the adverse nedical effects were
ei ther wunknown or wunderappreciated (ie., asbestos workers,
| ead workers, environnental renediation workers, etc.) Thi s
"apple” should not be left in +the hazardous industry
enpl oyer's "Garden of Eden" to tenpt themto |limt their work
force to workers with non dependent heirs in order to contro
their costs for the death of their worker. This issue nmerits
t hought ful analysis by this Court.

PO NT | B

RESPONDENT HAS FAILED TO MEET I TS BURDEN TO SHOW WHAT
LEG TI MATE STATE | NTEREST IS PROTECTED BY THE | MPEDI MENT OF A
NON HEI R'' S SUBSTANTI VE RI GHT.

In Point | B of its brief, Respondent <clains that,
because there is no suspect classification, Appellants cannot
prevail . Respondent's claim in this regard is without nerit

for the follow ng reasons. When either a denial of a



fundamental right or a suspect class is present in a case, the
reviewi ng appellate court nust then take a second step of
equal protection analysis which requires the court to
determ ne what classifications the |egislature established and
whet her the <classification <can conceivably be rationally

related to a legitimate state interest. Powel | v. Anerican

Mot ors Corporation, 834 SwWad 184, 191[6] (M. 1992). Under

this "rational basis review', the reviewing court wll not
guestion the legislature's choices if the «classification
advances a legitimte public policy. 1d. at 191. Since, this
M ssouri Supreme Court has previously determ ned that the
constitutional right of access assures M ssourians the "right
to pursue in the courts the causes of action the substantive
| aw recogni zes", Id. at 184[7-8], the question for decision
beconmes "does the classification denying death benefits to non
dependent heirs advance a legitimte state interest?”

As set forth in Appellant's Brief (Appl. Br. pg. 6), the
"presunption of constitutionality” of this provision of the
Act has been stripped away thereby subjecting the offending
provision to "strict scrutiny”. When that occurs, the burden
of proof to justify the classification shifts to Respondent to
show a "legitimate state interest” the classification advances
(Appl. Br., pg. 6). Respondent has failed to neet this burden
and this Court should not attenpt to cure this failure for

Respondent for the reason that it is not the function of this



Court to serve as an advocate for any party to an appeal.

Thummel v. King, 570 SW2d 679, 686 (Md. 1978).

| f Respondent is arguing that the 1929 \Worker's
Conpensation Statute, having been adopted prior to the 1945
amendnment to the Open Courts provision, is beyond review by
this Court, it would be without nerit for the reason that,

under that logic, this Court could never review any old

statute in light of the present constitutional grant of
ri ghts. Renmenber, even "changing consensus" can constitute
grounds for reversal on constitutional grounds. Atkins v.
Vi rginia, s.a. (2002 WL 1338045).

The courts nust be open to all for a recognized cause of
acti on. Here that principle is tranpled upon by a preferred
classification. Accordingly, Respondent's Point | B is
wi thout merit.

PONT | C

THE RELI EF REQUESTED BY APPELLANT | S APPROPRI ATE.

In Point I C of its Brief, Respondent conplains that the
relief requested at the end of Appellants Brief was not
requested before the Labor And Industrial Relations Conm ssion
and "is contrary to law' (Rsp. Br. pg. 24). The argunent
portion of Respondent's Point | C fails to cite any case | aw,
or any other matters, which support their contention that

Appel | ant's request ed relief i's contrary to | aw' .

Accordingly, this Court should disregard Respondent's Point I



C. Arguendo, Rule 84.14 allows this Court to ". . . give such

j udgment as the court ought to give". Accordi ngly,
Respondent's Point I (C) is without nerit.
CONCLUSI ON

Accordingly, this Court should declare that Section
287.240[4] violates the open court provision of M. Const.
Art. 1, Sec. 4 (1945) and the equal protection provision of
Mo. Const. Art. I, Sec. 2 and rule that Appellants are
entitled to proceed with an action for wongful death against
the decedent's enployer, if they elect to forego the death
benefit provided by the Act, or, alternatively, remand this
matter to the Mssouri |Industrial Relations Comm ssion for
further proceedings.

Respectfully submtted,
THOVAS A. CONNELLY, P.C

By

Thonmas A. Connel | vy,
VMBE23328/ ED8303
1007 A ive Street, 2nd Fl oor
St. Louis, Mssouri 63101
(314) 621-5524
Fax: (314)621-5537
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