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JURISDICTIONAL STATEMENT

Thisaction has been trandferred from the Court of Appedls, Western Didlrict, to the Missouri
Supreme Court pursuant to Missouri Supreme Court Order dated August 21%, 2001. Constitution of

Missouri ArticleV, Section 9

STATEMENT OF FACTS
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On January 21, 1997, Appdlant filed a Charge of Discrimination (hereinafter referred to asthe
“Charge’) with the Missouri Commission on Human Rights (hereingfter refarred to as “ Respondent
Commisson” or “Commisson’). (TR 42). The Charge dleged cartain acts of Wd-Mart Stores, Inc.
(hereinefter referred to as the “Intervener”) which took place on January 11, 1997, condituted a
violaion of Chepter 213 RSMlo., the Human Rights Act (heregfter referred to as* Chapter 213").

On February 4, 2000, the Respondent Commission issued a Determiination which sated:
“Basad on condderation of the evidence, afinding of No Probable Cause hasbeen made” The letter
a0 advisad Appdlant of her right to file an gpped of the determination in dircuit court. (TR 5). On
March 6, 2000, the Appdllant filed a Petition for Review and Mandamus Under Section 536.150
RSMo.( Thethirtieth day after February 4 was March 5, aSunday) In sad Petition, Appdlant
requested areview of the February 4, 2000, action of Respondent Commission in meking aFnding of
No Probable Cause and dismissng Appdlant’' scomplaint. Intervener was designated as a Party of
Record on that pleading. (TR 1).

On April 17, 2000, Intervener’ s unopposed Moation To Intervene was granted by the Court.

On April 17, 2000, Respondents Commisson and Sterling Adamsfiled aMation To Digmiss
(TR 7). Intervener filed a separate Mation to Dismiss (TR 16) which dthough not officidly merked as
“filed” was referred to and conddered by Judge Brown in his Order of May 17, 2000. (TR 20).

On duly 14, 2000, the Circuit Court of Cole County issued a Findings Of Facts, Condusions
Of Law, and Judgment sugtaining Respondents and Intervener’ s Motions To Dismiss and quashed the

Order in Mandamus



POINTSRELIED ON

l.

The Circuit Court erred in quashing itspreliminary Order in Mandamus
becauseit isan appropriate form of review of a“finding of no probable cause” under
Chapter 213.085in that it isan appeal of a noncontested administrative decision as
set forth under 8 CSR 60-2.025(7)(A) and (E) and Chapter 536.150 RSMo.

Missouri Condtitution, Artide V, Section 18
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Chapter 213, RSMo (various sections)

Chapter 536, RSMo (various sections)

8 C.SR. 60-2.025(7)(A) and (E)

Cadev. State, 990 SW. 2d 32 (Mo. App. W.D. 1999)

Pollock v. Wetterau Food Distributor Group, 11 SW.3d 754 (Mo.App.E.D.1999)

State ex rel Nancev. Board of Trustees, Firefighter’s Retirement Systems of

Kansas City, 961 SW.2d 90 (Mo.App.W.D.1998)
Hagely v. Board of Education of the Webster Groves School District, 841
S\W.2d 663 (Mo. banc 1992)

Karzin v. Collen, 562 SW.2d 397 (Mo.App.E.D.1978)

Phippsv. School District of Kansas City, 645 SW.2d 91 (Mo.App.W.D.1982)

State ex rel Valentinev. Board of Police Commissioners of Kansas City, 813

SW.2d 955 (Mo.App.W.D.1991)
.

The Circuit Court erred in applying thetwo year limitation for thefiling of a
civil action within Section 213.111 to actionsfor judicial review under Chapter
213.085 because statutory inter pretation does not justify such aresult in that the
L egislature and the Commission on Human Rights established different occasions
when legal actions may befiled in court, and the clear intent wasfor each to be

separate and distinct.



Chapter 213, RSMo (various sections)

8 C.SR. 60-225(9)(C)

Peyton v. Department of Social Services DFS, 987 SW.2d 427
(MoApp.W.D.1999)

Corvera Abatement Technologies, Inc. v. Air Conservation Commission, 973

S\W.2d 851 (Mo. banc 1998)



ARGUMENT

POINT |
The Circuit Court erred in quashingitspreliminary Order in Mandamus because it
isan appropriate form of review of a“finding of no probable cause” under Chapter
213.085in that it isan appeal of a noncontested administrative decision as set forth
under 8 CSR 60-2.025(7)(A) and (E) and Chapter 536.150 RSMo.

Sncethisisan goped of thereview of the Circuit Court of an adminidrative decison, the
Supreme Court is reviewing the Circuit Court’ s judgment and not the Agency’ s determingtion. State
ex rel Valentinev. Board of Police Commissioners of Kansas City, 813 SW.2d 955, 957
(Mo.App.W.D. 1991)

Oneof the prindpd functions of the Regpondent Commisson under the Act and its Rulesand
Regulaionsisto conduct investigations The executive director is repongble for determining if
“Probable Causs” exigts that Chapter 213 was violated.

The Condtitution of Missouri, Artide V, Section 18, Sates

All find dedsons findings, rules and orders on(Sc) any
adminidrative officer or body exiding under the condtitution or by law,
which aejudidd or quas-judidd and affect privaterights, shall be
subject to direct review by the courtsas provided by

law....(emphasis added)

Chapter 213 dates a Section 213.085 RSMIo:
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2  Any person who isaggrieved by afind decigon, finding
or order of the commission may obtain judicd review by filing a petition
in drcuit court...

3 Judidd review shdl bein the manner provided by
chapter 536...

Rules and Regulations 8 CSR 60-2.025(7) dates:

(A) If the executive director or hisher desgnee shdl determine,
ether upon the face of the complaint or after investigation, thet the
complant shal be dismissed dueto lack of probable causethe same
shdll be dismissed.

(BE) Any person aggrieved by dismissal of acomplaint may
obtain judidd review by filing apeition in the drcuit court ... Judicial
review shall bein the manner provided by Chapter 536,
RSMo for noncontested cases (emphasis added).

Since the Respondent Commission established its Procedurd Rulesin 1988, it has conddered
thereview of afinding of no probable causeto be areview of anoncontested case. The letter sent by
the Commisson informing parties of aFinding of No Probable Cause advises them of tharr right to file
an gpped in Circuit Court and the Appelant herein was S0 advised. The Agency took the pogition thet
it could nat be gopeded, only after the gpped wasfiled in Circuit County.

Multiple reviews over multiple years have been undertaken under the Procedurd Rules of the
Respondent Commission and the directions which they furnish to the public for their gpped of afinding
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of no probable cause determination. The action of the lower court in this case drikes down or severdy
redricts thislong recognized right to review.

InPollock v. Wetterau Food Distributor Group, 11 SW.3d 754 (Mo.App.E.D.1999),
the court emphasized the great deference which must be given by the courts to the Respondent
Commisson'sbroad rule making power. The court cannot subditute its judgment as to the meaning of
the gatute for thet of the agency when the agency has exerasad its rule making authority. Such rulesare
binding on the court. The language of 8 CSR 60-2.025(7)(E) isdear onitsface and must bind the
court. The proper form of review for the dismissd of the complaint through a determination of no
probable cause is as a noncontested case under Chapter 536.

However, determination of whether aparticular case is noncontested is not left exdusvdy to the
discretion of the agency, but is determined as améter of law. State ex rel Valentine v. Board of
Police Commissioners of Kansas City, 813 SW.2d 955 (Mo.App.W.D.1991). A review of the
datute and the process involved shows that the Agency’ s Regulaion thet afinding of no probable cause
should be gppeded as anoncontested caseis correct.

Thelanguage of Chapter 213, when congdered with Chapter 536 as the legidators specificaly
ingructed, isjust as dear in gating that an gpped of afinding of no probable causeisan goped of a
noncontested case.

Section 536.150.1 RSVIo. 1994 satsforth in avery pecdific manner the requirements
for anoncontested review. Hrg, the decison is not subject to adminidrative review. No adminidrative
review exigs for adetermination of no probable cause by the executive director. Second, the decison
mus determine legd rights, duties, or privileges of aperson. Appdlant’ sright to acause of action (en
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adminigrative hearing) was denied when the determination was issued, obvioudy affecting her legd
rights. Third, the decison is not subject to legd review under any other provisons. No other judicid
method exigs for reviewing the executive director’ s February 4, 2000 Determingtion.

Section 536.010(2) is spedific in Sating thet a contested caseis one in which rights are decided
“dter hearing”. In Cadev. State, 990 S.W. 2d 32 (Mo. App. W.D. 1999), the court determined
that adisciplinary process within a date agency was a noncontested case because the individud
employee was not entitled to a hearing.

Thefinding of the lower court that the mereright to request a Right to Sue Letter early inthe
process turns the entire process into a contested case, (even if thereis no request for aRight To Sue, no
hearing or no right to ahearing) is not supported by the hisory or language of Chapter 213 or any
exiging ca=law. Chapter 213 wasfird enacted in 1959. When the law was amended in 1986, a
private cause of action was established in 8213.111. Additiona remediesinduding punitive damages
and atorneys feeswere added under and limited to this section to encourage atorneys to represent
litigantsin such private law suit. However, recognizing the difficulties of individud complainantsin
obtaining representation, the legidaure left, as an alter native, the process whereby complainants
could obtain rdief through adminidrative heerings  The dear intent is that the adminidrative hearing
process be a srong and viable option available to the public. For the Complainant thereis no cost
involved and no requirement to obtain lega representation. (Even for a Respondent, an adminidrative
hearing can and should provide aless expengve method of resolving alegd dispute). But it isdso
evident thet the legidature did not wish to dlow every caseto go to an adminidraive hearing. It
esablished aminimd prerequisite for ahearing, i.e, that the executive director, after an investigation,
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determine probable cause to bdieve the act was vidlated. Although the term “ probable cause’ isnat
defined in dther the Satute or the Commisson’s Rules and Regulaions, the context in which theterm
appears makesit plain that it isintended to and does mean more than amere complaint but something
less that a preponderance of the evidence or awinnable case

Thelower court herein conduded that the failure to request a Right to Sue Letter on adate
prior to January 11, 1999, mede dl decisons made by the executive director after thet dete virtualy
find and ungppedable. The concept is dearly contrary to normd principals of lawsthat reviews and
gpped stake place after events occur. Such a requirement destroy's the adminigtrative hearing asaviable
option under Chapter 213 and pendlizes those ditizenswho dect (whether for financid or practica
reasons) to have the agency complete its gatutory function of conducting invedigations The decision, if
left ganding, would force individuds, in order to have aright of goped, to give up their option for an
adminigraive investigation and hearing and obtain file suit in court. Thisis epecidly truein cases such
as thiswhere the commisson’ sinvegtigation took yearsto complete. Thiswould destroy the baance
which the Legidaure dearly intended to establish between discrimination casestried in courts and those
tried in adminigtrative agendes

Review of noncontested cases are a cregtion of the legidaiure. Whether they aretitled review,
injunction or mandamus has no red sgnificance Hagely v. Board of Education of the Webster
Groves School District, 841 SW.2d 663, 670 (Mo. banc 1992)

In reviewing anoncontested case, the evidence isto be conddered de novo regardless of how
the pleadingsaretitted. State ex rel Nancev. Board of Trustees, Firefighter’s Retirement

Systems of Kansas City, 961 SW.2d 90, 93 (Mo.App.W.D. 1998). The court isto make the same
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kind of record that the agency would have made hed it hdd ahearing. Karzin v. Collett, 562 SW.2d
397, 399 (Mo.App.E.D. 1978)

The lower court was faced with the issue of the exact form or scope the de novo gpped hearing
should take. The de novo hearing must dway's be weighed againg the fact that the Circuit Court cannot
subdtitute its discretion for the discretion vested with the agency. Phipps v. School District of
Kansas City, 645 SW.2d 91, 96. Chapter 213 requires the executive director to determine if
probable cause exigs Thisis an extremdy important decison for the members of the public who have
placed their confidence in the Sate government. The Complainant is entitled to an gpped to make
cartain thet the executive director is properly performing the vital decison meking processrddingto a
finding of probable cause Was an “investigation” conducted? What Sandard was used in determining
“probable causg’? Did the executive director make credibility resolutions? If so, how was credibility
determined? These are matters which cannot be | eft soldly to the determination of an agency or
executive director, regardiess of the dedication and good will of that agency or director. Since they
cannot be reviewed in any other manner, they must be reviewed de novo as anoncontested case.

In addition, the case & hand presents anove (perhapsfird impression) Stuation because the
Respondent Commission, under Chapter 21.3, engagesin both adminigrative and judiad functions. In
its adminidrative function, Respondent Commission has been recaiving reportsin dosed session about
the datus of the gpped of this case within the court sysem. This presants a conflict of interest which
would disqudify any commissioner who has heard areport of the satus of this gpped from acting ona
pand which might eventudly make afind findings on the merits of the case if the case were returned to

that agency for ahearing. To return the case to the agency where the final decison miakers cannat teke
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part in making adecison would be an exerdse in futility. Because of these very peculiar facts, it was
suggested to the Circuit Court thet there should be afull hearing on the merits of the complaint.
Catanly the gopdlant is entitled to have a hearing asto what, if any, reports were mede to the quias-
judicid decison makers during the pending of this appedl which might require them to be disquelified s
adedson meker if the case were returned to the agency for ahearing. Such an argument goesto
the scope and procedural form of the de novo hearing and not to the statutory right
to have one.

The agency herein has argued againg its published Rules and Regulaions Itslegd postion

teken herein is subgtantidly unjudtified.

POINT 11

The Circuit Court erred in applying thetwo year limitation for thefiling of a
civil action within Section 213.111 to actionsfor judicial review under Chapter
213.085 because statutory inter pretation does not justify such aresult in that the
legislature and the Commission on Human Rights established different occasions
when legal actions may befiled in court, and the clear intent wasfor each to be
separate and distinct.

The primary rule of gatutory congruction isfor the court to ascertain what the Generd
Asmbly intended and to give effect to that intent. Theintent isarrived at by looking & the plain and

ordinary meaning of the words the Generd Assambly used in a datute and by meking cartain thet we
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comprehend the Satute in context. Peyton v. Department of Social Services DFS, 987 SW.2d
427 (Mo.App.W.D.1999)

The key sentencein Section 213.111 is*“Any action brought in court under thissection
ghdl befiled within ningty days from the date of the commisson’s natification Ietter to theindividud but
no later than two years after the dleged cause occurred...” (Emphagis added) The plain language of
“under this section” showsthe intention of the legidature to limit the effect of the sentence. Thedear
and unambiguous language of the gatute shows thet the provisons of Section 213.111 gpply only to
that section. It isadiginct cause of action with separate rules, separate remedies and separate
requirements for court filing. One of these separate requirements for court filing indudestime limitations.
When the languege of adatute is dear and unambiguous and admitsto only one meaning thereisno
need or requirement for condruction. Corvera Abatement Technologies, Inc. v. Air
Conservation Commission, 973 SW.2d 851 (Mo. banc 1998)

Even if the language is found not to be dear, areview of Chapter 213 in context would cause
the court to reach the same concdluson. Chepter 213 isamultipurpose datute. Induded within itstext
are a leedt five sgparae and didinat functions rdlaing to employment cases. Theseares 1) invedtigation
by the agency, 2) adminidrative hearings by the agency, 3) enforcement of commisson Orders, 4)
litigation in the court system by private parties, and 5) decisons of locd commissons  For eech of the
five functions, ssparate provisons exig within the datute for the filing of dvil actionsin Circuit Court.
(Additiond forms of court actions are dlowed under Chapter 213 for housing cases)

Under Chapter 213.075.3, the commisson’s Saff isrequired to promptly investigete
complaints. At the completion of the invedtigation, the executive director determinesthat 1) “Probeble
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Causg’ exigsto bdieve the gatute was vidlated, or 2) aFinding of “No Probable Cause’ has been
mede. If the determination is“No Probable Cause” the complaint is dosed and the party isissued a
|etter natifying them of the determination and of ther right to file an goped (TR 5). ThedigmisA of the
complant without a hearing is a determingtion of a person’srights and is anoncontested case. Civil
court action is authorized in Circuit Court after the dismissd of the Complant (aform of gpped).

If the Determination is* Probable Causg’, the case may proceed through a hearing process (es
et forth in Section 213.075). Thefind sep of the hearing processis an Order issued by apand of
commissioners, which may be gppeded (Section 213.075.16). Since the hearing has been conducted,
such an action condiitutes a contested case. Civil court action is authorized in Circuit Court at the end of
the adminigrative hearing process (aform of gpped).

In certain ingances, the commission may seek enforcement of its Orders under Section
213.085.4. Parsons attitled to rdief under acommisson Order may file for enforcement under Section
213.085. Civil court action is authorized in Circuit Court for enforcement.

Provisons are written into Section 213.111 to encourage plaintiff, through enhanced remediies,
to obtain a“Right To Sue Letter” and seek ajudidd hearing onthe merits Limitations are written into
this section of Section 213. The court action mugt be filed within 90 days of the date of the
commission’s “right to bring acivil action letter,” but no later then two years efter the dleged cause
occurred. Civil court action is authorized in Circuit Court to seek ajudidd hearing on the meritsand to
ek the enhanced remediies

In certain Stuations, locd commissons may issue decisons under Section 213.135. Under this
Section, these decisons “may be gppedled in the same manner as any other decision of the commisson
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ass forth in section 213.085". Civil court actions are authorized in Circuit Court to seek review of
the decigons garting with local commissions (aform of an gpped).

Nothing in Section 213.111 dates that the two year Satute of limitation gppliesto any other
section or to any other form of judicid action authorized under Chapter 213, In Section 213.135 when
the legidature intended to goply provisons to another section, pedific reference was made to Section
213.085. Infact, the gatute makes frequent cross references to other sections of the law to show the
interrdlationship of the provisons

Thelower Court’s determination in thiscase (FN 2, TR 5) istha satutory congtruction makes
it dear that the two year limitation st forth in Section 213.111 gppliesto two of the civil court actions
(one an gpped and one an action seeking ajudicd hearing) st forth in the law, but presumably does
not goply to theremaining formsof dvil court actions (two forms of an goped and one form of
enforcement). An undersanding of the multiple actions set forth in the Satute and the lack of mention of
any other section of the law in Section 213,111, together with the very specific limiting language of the
section, requires afinding that the limitation set forth in Section 213.111 was intended to gpply to thet
section only. The Court cannot pick and choose for the sake of its own convenience which sectionsthe
language will apply to.

In addition, the interpretation of the Circuit Court thet the two yeer limitation gopliesto the right
to goped aFinding of No Probable Cause would be public encouragement to a gate agency to
procradinate, gl and refuse to perform its statutory function. In this case aperiod of three years
pessed from the date of the filing of the complaint until the dete of the determination arisng from the
investigation. 1t is hoped thet the time period present in the case & hand isnot typicd of the Agency. 8
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CSR 60-225(9)(C) of the commisson' srules datesthat “unlessit isimpracticable to do so, the
commisson shal makefind digpostion of acomplant within (1) one yeer of the dete of recaipt of a
complaint” Under theinterpretation of the lower Court, if the commisson completes the investigation
in lessthan two years from the dete of the dleged act of discrimination, it will face areview of itsaction
If, however, it violates its own rules and ddlays its action to a period beyond two years, a Stuation exigs
whereits decison would not be subject to any form of review by any adminidrative or judicid method.
(It must be remembered that complainants have 180 days after the act of discrimingtion in which tofile
their complaint with the agency. Therefore sx month of the limitation period adopted by the lower court
might have occurred even before the commission has acomplaint to investigete). The interpretation of
the Circuit Court would encourage aready over worked public employeesto postponethe
performance of their Satutory duties. A dday would resuit in an ungppedable decision, thus covering up
any defidency. Such an encouragement to public employeesto procradtinate and dday , should be
found to be againg public palicy. Thelegd postion taken herein by the Agency in atempting to limit the
ability of the court to review the Agendies actions and to meke many of their most important decisons
find and ungppedlable is subgtantidly unjudtified.

The two yeer limitation set forth in Section 213.111 gpplies only to dvil actionsfiled in court
under the provisons of that section.

CONCLUSON

The Appdlant respectfully requests thet this case be remanded to the Circuit Court with an
Order that the Petition for Review and Mandamus be reindtated, that a de novo hearing be hddin

Circuit Court and thet guidance be given to the Circuit Court as to the scope or extent of the evidence
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to be heard by the Circuit Court a ade novo hearing of the apped of aFinding of No Probably Cause.

Respectfully submitted,

Frank E. Wallemann #17935

Jon E. Begtem, P.C.

505 E. State Street, P.O. Box 476
Jefferson City, Missouri 65102-0476
Teephone (573) 635-6659

Facamile (573) 636-6520

Attorney for Appdlant RomaMartin-Erb
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