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Argument

Appdlant/Plaintiff Dupree argues that the tolling provision contained in the statute
of limitations at issue in this case, §537.100, RSMo 1994, is constitutional and preserves
his cause of action. Relying in part on Poling v. Moitra, 717 SW.2d 520 (Mo. banc
1986), Dupree also argues that the statute must be read in isolation and that the long-arm
statute, 8506.510, does not apply. Dupree argues in the alternative that if §37.100's
tolling provision is unconstitutional, then the wrongful death statutory scheme must be
declared void in its entirety. See Appellant’s Substitute Brief, Points 1, 11 and V.

Respondent/Defendant Zenith argues that applying the tolling provision to it, under
the instant circumstances, would violate the Commerce Clause of the United States
Congtitution. Zenith aso argues that any offending language can be severed from the rest

of the statute. See Respondent’ s Substitute Brief, Points 11 and V.

1 All statutory references are to RSMo 1994, unless otherwise indicated.



Amicus does not wholly agree with either party, whether with their conclusions,
or in some respects, with their analyses. With respect to their conclusions, amicus agrees
with Dupree that the statute is constitutional; amicus also agrees with Zenith that Dupree
cannot invoke talling in this case. With respect to the legal analysis, if this Court reaches
the issue of the vaidity of the tolling provision contained in §37.100. then it should hold
that the tolling provision is congtitutional both on its face and as applied, and overrule
Poling v. Moitra, 717 S\W.2d 520 (Mo. banc 1986), to the extent that the case can be
read to construe such atolling provision in an unconstitutional manner. In the aternative,
if this Court holds that the tolling provision offends the Commerce Clause, then this Court

should hold that the provision is severable and leave intact the rest of 8537.100.

1. Pl ain | anguage analysis supports the trial court’s

2 |If the Court determines that Zenith waived the defense of expiration of the
statute of limitations as a defense, by failing to timely assert it (as addressed in the parties
respective Points I1), then the Court need not address the vaidity of the tolling provision.

Amicus does not take a position with regard to the waiver issue.



di sm ssal

As this is a case brought under M ssouri’s wongful death

st at ut e,

8§537.080.1, the applicable statute of limt

set forth in 8537.100:

Every action instituted wunder section
537.080 shall be comenced wthin three
years after the <cause of action shall

accrue; provided, that if_ any defendant,

whet her a resident or nonresident of the

state at the time any such cause of action

accrues, shall then or thereafter be absent

or depart fromthe state, so that persona

service cannot be had upon such defendant in

the state in any such action heretofore or
hereafter accruing, the time during which
such defendant is so absent from the state
shall not be deened or taken as any part of
the time |limted for the commencenent of

such action against him... (enphasis added)

ations is

The Court’s role in interpreting statutes is to “‘ascertain

the intent of the legislature from the | anguage used, to give

effect to that intent if possible, and to consider

used in their plain and ordinary meaning.

the words

Buddi ng v. SSM



Heal t hcare System 19 S.W3d 678, 680 (M. banc 2000), quoting
State ex rel. Riordan v. Dierker, 956 S.Wd 258, 260 (M. banc
1997) . Plain |anguage is the starting point of statutory
anal ysi s. L & R Egg Co. . Di rector of Revenue, 796 S.W 2d
624, 625 (Mb. banc 1990).

The underlined | anguage, indicated in the statute set forth
above, provides that if a woul d-be defendant, whether a resident
or non-resident at the time a cause of action accrues, 1is
subsequent |y absent fromor departs fromthe state for whatever
reason — so that the defendant cannot be personally served in
the state — then the tinme for commencenent of the cause of
action does not run. Zenith does not appear to argue that it
coul d have been served within M ssouri; sinply that it was not.
® Applied to the facts of this case, the plain | anguage of the

statute dictates that the tinme for commencenent of the cause of

® Dupree notes in its statement of facts, and Zenith does not appear to dispute,
that Zenith is a Florida corporation that has never had a registered agent in Missouri.
Appellant’s Substitute Brief, pp. 9, 14. Zenith argues that it could have been served
“under the foreign corporation statute, 8351.594, RSMo” as well as the long-arm statute.
Respondent’ s Substitute Brief, p. 14. Presumably, Zenith refersto 8351.594.2(1) —the

subsection that applies to a foreign corporation lacking a registered agent in Missouri.



action against Zenith — which was outside the state after the
cause of action accrued and could not be served within the state
— was tolled.

Am cus agrees wth Zenith that the tolling provision
inplies some kind of link — between a defendant’s departure or
absence from the state, and the inability of a plaintiff to
serve the defendant — by the provision's use of the I|inking
phrase, “so that.” But am cus disagrees with Zenith that the
use of “so that” nmeans the tolling | anguage can only apply where
the defendant “intentionally avoid[s] service by being absent
from or departing from the state.” Respondent’s Substitute
Brief, p. 19. The applicability of the tolling provision does
not hinge on some nefarious intent. The statute is franed nore
sinmply, hinging on the inability of a plaintiff to gain personal
service within the state, presumably for whatever reason

Zenith also argues that service “in the state,” as the
phrase is used in the statute, can be acconplished by invocation
of the long-armstatute. Respondent’s Substitute Brief, pp. 14-
15. Am cus agrees. Section 506.510.1 indicates that where
| ong-arm service is had on an agent of a foreign corporation
such service

shall have the force and effect as though

process had been served within this state.



Am cus recognizes the argunment that the tolling provision is
franed in ternms of a defendant’s presence in and subsequent
departure or absence fromthe state; such | anguage can be read
to inmply that it is the physical location of a defendant that
drives the tolling analysis and that “force and effect” sinply
is not sufficient. See Appellant’s Substitute Brief, p. 16.
But the better interpretation is to read the plain | anguage
of 8506.510 in conjunction with 8537.100: Read together, the
statutes strongly suggest that when a plaintiff can achieve
service of an out-of-state defendant corporation via the |ong
arm statute, then the plaintiff cannot take advantage of the
tolling provision of §8537.100 - because the out-of-state
def endant can be served with the sanme force and effect as if it
had been served “in the state.” The purpose behind any tolling
provision that is applicable in the case of an out-of-state
def endant — particularly a tolling provision enacted in the era
before the internet or long-arm statutes came into existence -
is to ensure that a plaintiff has a reasonabl e chance to |ocate
t hat out-of-state defendant. See Section B, bel ow
Mor eover, reading 8506.510 together with 8537.100 permts
the Court to give effect to both statutes, and as Dupree points

out, the legislature is not intended to have done a usel ess act.



Appel l ant’ s Substitute Brief, p. 20 (citing Murray v. M. Hw.
& Transp. Commin, 37 S.W3d 228 (Md. banc 2001)).

Readi ng the provisions together nmay al so require the Court

to reexamne Poling v. Mitra ,717 S.W2d 520 (Md. banc 1986),

a case suggesting that tolling provisions should not be read in

conjunction with the long arm statute. Poling is discussed
bel ow.
1. The tolling provision should not be construed in such

a way as to violate the Comrerce Cl ause.

The United States District Court, Eastern District of
M ssouri, has recently held a very simlar Mssouri statute,

§516. 200, RSMb 1994,“* a statute that contains tolling |anguage

* Section 516.200 states in relevant part:
If at anytime when any cause of action herein specified
accrues against any person who is aresident of this State, and
he is absent therefrom, such action may be commenced
within the times herein respectively limited, after the return of
such person into the state; and if, after such cause of action
shall have accrued, such person depart from and reside out of

this state, the time of his absence shall not be deemed or

10



simlar to that of 8537.100 — wunconstitutional on its face.

Rademeyer v. Farris, 145 F. Supp. 2d 1096 (E.D. Mb. 2001).° That
case is now being briefed in the United States Court of Appeals
for the Ei ghth Circuit, case nos. 01-2377 and 01-2456
(consol i dat ed) . Much as the Eighth Circuit had held in
Botti neau Farners Elevator v. Wodward-Cl yde Consultants, 963
F.2d 1064 (8'" Cir. 1992), when it examned and rejected a
Nebraska tolling statute on Commerce Clause grounds, so the
district court held in Radeneyer that the tolling provision of
8516. 200 viol ates the Comerce Clause. Specifically, the court
in Radenmeyer held that “M ssouri cannot justify its statute
[ 8516. 200], because the statute is applicable [even] when the
State has |ong-arm jurisdiction over the defendant.” 145 F.

Supp. 2d at 1106.

taken as any part of the time limited for the commencement

of such action.

> Though not a party at the time the plaintiff initialy filed suit, the State received

notice and the opportunity to intervene after the parties had engaged in discovery, and
after they had fully briefed the defendant’ s motion for summary judgment. The State did

intervene. 145 F. Supp. 2d at 1099.

11



In the Eighth Circuit, the State argues that the district
court incorrectly held the statute unconstitutional. | ndeed,
am cus agrees with Dupree that 8537.100 (the statute at issue in
the instant case) can be distinguished from 8516.200 (the
statute that the federal court struck in Radeneyer). And ani cus
agrees with Dupree that 8537.100 should pass constitutional
muster in a Commerce Clause analysis.® But it takes little
presci ence or even imagination to foretell the Iikely outcone of
a Commerce Clause challenge to 8537.100 in a federal court in
M ssouri, at least in view of the present state of the | aw

The key to understandi ng Radeneyer may be to note that the
district court believed this Court’s opinion in Poling v.
Moitra, 717 S.W2d 520 (Mb. banc 1986), to be an insurnountable
obstacle to any attenmpt to reconcile the long-arm statute with
the tolling provision in a constitutional manner. 145 F. Supp.
2d at 1106 and n.5. The parties to the instant proceeding and,

to some extent, the eastern district of the court of appeals,

® To this extent, amicus adopts Dupree’ s arguments, contained in Point 111 of his

Substitute Brief, regarding the constitutionality of the statute.

12



al so struggled with Poling. The instant case presents an
opportunity to this Court to revisit Poling, a visit that
appears particularly appropriate in view of a relevant U S.
Suprene Court case, decided two years after Poling: Bendi x
Autolite Corp. v. Mdwesco Enterprises, Inc., 486 U S. 888, 108
S.Ct. 2218, 100 L.Ed.2d 896 (1988).

Though the Court in Bendix framed its analysis of an Chio

tolling statute’ in terns of the “particular facts of the case

" The Ohio tolling statute, Ohio Rev. Code Ann. §2305.15 (Supp. 1987),
provided:
When a cause of action accrues against a person, if he is out
of state, has absconded, or conceals himself, the period of
limitation for the commencement fo the action as provided in
sections 2305.04 to 2305.14, 1302.98, and 1304.29 of the
Revised Code, does not begin to run until he comes into the
state or while he is so absconded or concedled. After the
cause of action accrues if he departs from the state, absconds,
or conceals himself, the time of his absence or concea ment
shall not be computed as any part of a period within which the

action must be brought.

13



before” it, 486 U S. at 894, 108 S. Ct. at 2222, its analysis
appears to have been, in the main, gratis : “The Ohio statute
before us m ght have been held to be a discrimnation that
i nval i dates wi t hout extended inquiry,” 486 U S. at 892, 108 S.
. at 2221

The Court in Bendi x was concerned that the burden placed on
a foreign corporation by the tolling statute was too high. The
Chio statute required a foreign corporation — if it wished to
avoid tolling of a cause of action by its absence fromGChio — to
appoi nt an agent in Chio for service of process in all cases and
to defend itself in all matters, even those in which it |acked
m ni mum cont act s. 486 U.S. at 892-893; 108 S. Ct. at 2221
That Ohio could end-run due process is obviously a significant
burden on a foreign corporation and difficult to justify. I d
(citing Asahi Metal Ind. Co. v. Superior Court, 480 U S. 102,
107 S. Ct. 1026, 94 L. Ed. 2d 92 (1987)). The court held that
Chio could not justify a tolling distinction between in- and
out-of -state defendants, and that the tolling provision viol ated
t he Commerce Clause. 486 U.S. at 894-895, 108 S. Ct. at 2222.

The Eighth Circuit in Bottineau di sposed of an anal ogous

Nebraska tolling statute® four years later, on Bendix grounds,

8 The North Dakota statute, N.D. Cent. Code § 28-01-32 (1974), provided in

14



pertinent part:
If any person shall be out of this state at the time a cause of
action accrues against him, an action on such cause of action
may be commenced in this state at any time within the term
limited in this chapter for the bringing of an action on such
cause of action after the return of such person into this state.

If any person shall depart from and reside out of this state

15



hol ding that Nebraska could not constitutionally justify its
tolling statute’s distinction between resident and non-resident
def endant s. 963 F.3d at 1074. After determning that the
Nebraska | ong-arm statute would not apply to avoid the tolling
statute, the circuit court held that the tolling statute placed
“a significant burden on interstate commerce because it forces
a non-resident defendant to choose between being physically
present in the state for the limtations period or forfeiting

the statute of |imtati ons defense.” 1d.

Many other courts have reached the same conclusion in

and remain continuously absent therefrom for the space of
one year or more after a cause of action shall have accrued
againgt him, the time of his absence shall not be taken as any
part of the time limited for the commencement of an action on

such cause of action.

16



anal yzi ng Comrerce Cl ause chall enges to various states’ tolling
statutes, particularly where a state has an applicable | ong-arm
statute. Kenneth J. Ranpino, Tolling of Statutes of Limtations

During Absence from State as Affected by Fact That Party
Claimng Benefit of Limtations Remained Subject to Service
During Absence of Nonresidence, 55 A L.R 3d 1158, 1163
§2(a)(stating that of the courts that have considered effect of
anmenability of service on tolling, a majority of those courts
have refused to give application to tolling provision, where
party claimng benefit of I|imtations remained anenable to
personal jurisdiction).

As nmentioned above, the United States District Court in
Radeneyer believed that this Court’s decision in Poling
conpelled its conclusion that the tolling provision of 8516. 200
vi ol ates the Commerce Clause. Poling, decided two years before
Bendi x, stands for the proposition that a M ssouri Court should
enforce a tolling provision where a defendant is out of state -

even if the plaintiff can achieve service via Mssouri’s |ong-

arm statute, 8506.500. The Court in Poling believed that to
decline to uphold the tolling statute, based on the long-arm
statute, “would be plain judicial legislation.” 717 S.W 2d at
522.

In terms of the instant case, if this Court were to hold

17



that 8506.510 cannot be read in conjunction with 8537.100,
foreclosing tolling under these facts by a plain |anguage
interpretation of the statutes, then Poling would appear to
conpel the conclusion that Dupree in essence urges: tolling is
tolling, and availability of |ong-arm service has no rel evance
to the question of whether a cause of action is tolled. See
Appel l ant’ s Substitute Brief, pp. 16-17. This Court should not
draw the same concl usi on today.

First, and as nentioned in Section A  above, the
| egi slature enacted the long armstatute in 1967, long after the
tolling provisions of both 8516.200 and 8537.100 canme into
exi stence, in about 1879 and 1909, respectively. See State ex
rel. K-Mart Corp. v. Holliger, 986 S.W2d 165, 167 (M. banc
1999) (di scussi ng enact nent of 8506.500); and 83236, RSMo (1879)
and 85429, RSMb (1909). The legislature is presuned to have
intended to effect sonme change in the law when it enacts new
| egi sl ation. E.g., Murray v. Md. Hwy. & Transp. Comm n, 37
S.W3d 228 (M. banc 2001)

The intent of the General Assenbly in enacting the |ong arm

statute was to extend the jurisdiction of the courts of this
state over nonresident defendants to the extent perm ssible
under the due process clause of the fourteenth amendnent of the

constitution of the United States,’” and to “expand the reach of

18



the law of the state to authorize jurisdiction over foreign
corporations that are not necessarily authorized to do business
in the state but whose activities justify per sonal
jurisdiction.” State ex rel. K-Mart, 986 S.W2d at 167-168
(quoting State ex rel. Deere and Co. v. Pinnell, 454 S. W 2d 889,
892 (Mo. 1970)). In ternms of the instant case, it was the
intent of the CGeneral Assenbly that Zenith, though out of state,

be subject to the reach of M ssouri |aw.?

® Notably, Dupree admits in his Substitute Brief, p. 31, that Zenith “regularly
conducts businessin” this state. The regular conduct of business, in conjunction with the
commission of atort (the delivery of an allegedly dangerous drug into the state), appears
to be sufficient nexus with the state to justify the assertion of personal jurisdiction over
Zenith in aMissouri court. State ex rel. Nixon v. Beer Nuts, Ltd., 29 S.W.3d 828, 835

(Mo. banc 2000).

19



The Southern District harnonized the long armstatute with
a tolling provision contained in a general statute of
limtations, 8516.120(5), in WIlliams v. Mlone, 590 S. W 2d 879
(Mo. App. SD 1980). The court in WIllians noted that the “basic
policy” behind a statute of limtations is to ensure that
“causes of action are to be presented before nmenories fade and
evi dence beconmes obscure,” while the “purpose of [a] tolling
statute is to prevent the applicable statute of limtations from
runni ng when the courts of this state cannot acquire effective
jurisdiction of the defendant.” 590 S.W2d at 882.

Accordingly, when delay is not necessary for the purpose of
securing effective jurisdiction of a foreign defendant, the
““reason for suspending the statute of limtations does not

exist.”” Id (citing Haver v. Bassett, 287 S.W2d 342, 345 (M.

App. 1956). Conversely, the court inplies, when a foreign
defendant is not anenable to service, a reason would exist to
invoke tolling. To hold otherwi se, said the court of appeals,
would permt a plaintiff to postpone presentation of a claim
indefinitely, 592 S . W2d at 882, a result that would, at
m ni mum pronmote the filing of stale clains — the antithesis of
t he purpose behind any statute of limtations.

WIlliams represents a sound construction of Mssouri’s |ong

arm statute in conjunction with M ssouri’s various statutes of

20



limtations and tolling provisions — a construction that permts
the courts to effectuate the legislature’s intent behind all of

the statutes. This Court should reject its holding in Poling,
and enbrace the court of appeals’ holding in WIIians.

Second, this Court’s holding in Poling is problemtic
because it invites the federal courts, in this post-Bendix era,
to declare various Mssouri tolling provisions unconstitutional.

See Henry M Pogorzel ski, Note, For Whom Does the Statute Toll?
Serious Concerns About Qur Antiquated Texas Tolling Statute, 17
Rev. Litig. 589, 608 (1998)(applying judicial limtation on
tolling where long-armstatute is available “would preserve the

statute’s applicability, as against truly unanenabl e defendants,

from potential whol esale invalidation by constitutional
attack”). This Court did not have the instruction of Bendix
when it decided Poling, inasnmuch as the case canme two years

later. A court should construe Mssouri’s laws so as to avoid
constitutional difficulties. General Mtors Corp. v. Director
of Revenue, 981 S. W 2d 561, 566 (Mbd. banc 1998). |If this Court
were to hold that Mssouri’s tolling provisions should be read
in conjunction with the long-arm statute, such a construction
could avoid the «constitutionality of Mssouri’s tolling
provi sions, including the tolling provision in the instant case,

from being called into question.

21



Mor eover, such a construction would bring Mssouri into
line with what has been described as the mujority of
jurisdictions that have addressed the question. 55 A L.R 3d
1158, 82(a), supra; Stephen R Snoak, Annual Survey of South
Carolina Law, 50 S.C.L. Rev. 861, 861-862 (1999)(mjority of
jurisdictions have anended or judicially construed their tolling
statutes to prevent application against out-of-state defendants,
where such defendants remain anmenable to service).

2. In the alternative, the tolling [|anguage can be

sever ed.

In the alternative, if the Court finds a constitutional
infirmty in the tolling provision of 8537.100, am cus agrees
with Zenith that the tolling |anguage can be excised wthout
striking the wongful death statutory schene in its entirety, as
Dupree urges. See Appellant’s Substitute Brief, Point |V.
Am cus adopts Zenith's argunments in favor of severing the

| anguage, found in Respondent’s Substitute Brief, Point IV.

22



Conclusion

This Court should hold that the tolling provison contained in 8537.100 is

constitutional, but that it does not apply in this case.

Respectfully submitted,
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