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ARGUMENT
\Y

THE TRIAL COURT ERRED IN FAILING TO GRANT PLAINTIFF TINA
OLVERA’'SMOTION FOR ADDITUR BECAUSE THE JURY'SASSESSMENT
OF NO DAMAGESON HER CLAIM WASTHE RESULT OF AN HONEST
MISTAKE IN THAT THE JURY AWARDED HER HUSBAND PLAINTIFF
NICHOLAS OLVERA DAMAGESIN THE AMOUNT OF $1,000,000.00 AND A
FINDING THAT TINA OLVERA SUFFERED NO DAMAGESASA RESULT OF
HER HUSBAND’SINJURIESISINCONSISTENT WITH THE VERDICT IN
FAVOR OF HER HUSBAND.

The standard of review of adecision to grant or deny additur is generally the same
asthat for the decision to grant or deny remittitur: an abuse of discretion standard, as
appellant notesin his brief responding to respondent-cross appellant Tina Olvera s cross
appeal. Reply Brief of Appellant, p. 23. However, as cross-appellant noted in her initial
brief, it isnot clear that thisisthe proper standard to apply in this case because the trial
judge indicated that he would have, if he believed he could do so under the law, granted
her motion for additur. Thus, it appears that the trial court’s decision was based purely
upon a misapprehension asto the law, not on the basis of the trial court’s discretion.

Hence, the standard of review on this issue should be de novo since it presentsonly a



guestion of law: can atrial court grant additur when the jury awards a party no damages
as opposed to some positive amount?

The cases that appellant relies on for the proposition that ajury can award a spouse no
damages even where the jury findsin favor of the injured spouse are inapposite for two
reasons. First, as noted above, the trial court in its discretion determined that the jury’s
finding of no damages in this case was erroneous. Second, none of the cases that
appellant relies on involves a permanent injury to a spouse like that involved in this case.

In Kline v. Casagrande, 50 S.W.3d 357 (Mo. App. E.D. 2001), the jury awarded the

injured spouse $12,000.00 and nothing to the appellant spouse. In Lenahrd v. Davis, 841

S.W.2d 296 (Mo. App. E.D. 1992), the jury found the husband’ s damages to be
$5,000.00, which was reduced by 10% for his comparative fault, for a net verdict of

$4,500.00. In Lear v. Norfolk and Western Railway Co., 815 S.\W.2d 12 (Mo. App. W.D.

1991), the jury found the injured spouse’ s damages to be $80,000.00, which was reduced
by 70% (to $24,000.00) for comparative fault. None of these cases in which the Courts
of Appealsfound that it was appropriate for the jury to find that the spouse suffered no
damages involve the type of permanent, life-altering injury that plaintiff Nicholas Olvera
suffered in thiscase. Tina Olveratestified regarding the chores that her husband can no
longer perform and that she must do instead. She testified to the stress hisinjuries have
placed on her home life and how she has had to change her long range plans for the

family. It issimply inconsistent for the jury to have found that Nicholas Olvera suffered a



permanent injury that resulted in damages of $1,000,000.00 (reduced by 20%) while his
wife Tina Olvera suffered absolutely no damages as aresult of that catastrophic injury.
Thetria court did not believe that she suffered no damages, and would have awarded her
damages if the court had been convinced it had the authority to do so. This Court should
hold that the trial court had such authority and that additur may be used to correct the
jury’s mistake in failing to award damages on Tina Olvera's claim.

CONCLUSION

Plaintiff Tina Olverarequests that the judgment rendered in favor of defendant and
against her be reversed and remanded to the trial court to grant her motion for additur.
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