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JURISDICTIONAL STATEMENT

Appellant adopts and incorporates by reference the Jurisdictional Statement

from his Substitute Brief.



STATEMENT OF FACTS

Appellant adopts and incorporates by reference the Statement of Facts from

his Substitute Brief.



POINT RELIED ON

l.

Themotion court clearly erred in dismissing appellant’s Rule 29.15
motion on the basisthat appellant has not been incarcerated. The motion
court’sdismissal of appellant’smotion wasin violation of Rule 29.15in that
appellant had timely filed a notice of appeal of hisconviction to the Western
District Court of Appealsand his post-conviction motion wastimely filed
sixty-four days after that court’s mandate wasissued. Appellant was
prejudiced and denied hisrightsto due process of law and accessto the courts
under the Fourteenth Amendment to the United States Constitution and
Articlel, Sections 10 and 14 of the Missouri Constitution because heis
entitled to proceed in accordance with the provisions of Rule 29.15 but the
motion court’sactionsdeprived him of thisright.

State v. Geiler, 866 S.W.2d 863 (Mo. App. E.D. 1993);

U.S. Const., Amend. XIV;
Mo. Const., Art. I, Sects. 10 and 14; and

Rule 29.15.



ARGUMENT

l.

Themotion court clearly erred in dismissing appellant’s Rule 29.15
motion on the basisthat appellant has not been incarcerated. The motion
court’sdismissal of appellant’smotion wasin violation of Rule 29.15in that
appellant had timely filed a notice of appeal of hisconviction to the Western
District Court of Appealsand his post-conviction motion wastimely filed
sixty-four days after that court’s mandate wasissued. Appellant was
prejudiced and denied hisrightsto due process of law and accessto the courts
under the Fourteenth Amendment to the United States Constitution and
Articlel, Sections 10 and 14 of the Missouri Constitution because heis
entitled to proceed in accordance with the provisions of Rule 29.15 but the
motion

Inits substitute brief, the state apparently agrees with appellant’s

contention, and the holding in State v. Geiler, 866 S.W.2d 863 (Mo. App. E.D.

1993), that Rule 29.15 applies to a person convicted of afelony without regard to
the penalty imposed. However, the state also posits that, because appellant
voluntarily dismissed his direct appeal, he was precluded from filing a Rule 29.15
motion (Respondent’ s Substitute Brief, pp. 11-14).

While the paragraph of Rule 29.15(b), which deals with the deadline for
filing a motion states, “...ninety days after the date the mandate of the appellate

court isissued affirming such judgment or sentence”, the same sentence begins



with the language, “1f an appeal of the judgment or sentence sought to be vacated,
set aside, or corrected was taken”. Likewise the very next sentence begins, “1f no
appeal of such judgment or sentence wastaken”. No reference to the term
“affirming”. Thus, it isnot clear whether the one use of the word “affirming” was
intended to preclude someone whose direct appeal was dismissed from filing of
Rule 29.15 motion.

Moreover, appellant suggests that the affect of a“dismissal” and of an
“affirmance” isthe same. A “dismissal” does not reverse ajudgment; it does not
remand a judgment. The judgment of the lower court is maintained; it remainsin
full force and effect. Thus, in practical effect, amandate “dismissing” ajudgment
and a mandate “affirming” ajudgment are the same.

In addition, appellant notes that, if this court would agree with the state’'s
position, it would be encouraging frivolous direct appeals. Appellate attorneys
would be obliged to proceed with non-meritorious direct appeals simply to protect
their clients' Rule 29.15 rights. Even those sentenced to incarceration would be
affected. An appellate attorney would likely not determine that no non-frivolous
direct appeal issues existed until well after the deadline of ninety days after
delivery to the Department of Corrections had passed.

Therefore, appellant respectfully requests that this Court reverse the
dismissal of his Rule 29.15 motion and remand with directions to the motion court

to reinstate appellant’s motion for post-conviction relief.



CONCLUSION

For the reasons discussed above, and in appellant’ s Substitute Brief,
appellant respectfully requests that this Court reverse the motion court’ s dismissal
of appellant’s Rule 29.15 motion and remand with directions to the motion court

to reinstate appellant’ s motion.

Respectfully Submitted,

Mark A. Grothoff, MOBar #36612
Attorney for Appellant

3402 Buttonwood

Columbia, Missouri 65201-3724
(573) 882-9855
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