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INTRODUCTION

This gpped aises out of the ongoing liquidation of Professond Medicd Insurance Company
(“ProMed”) and Professond Mutud Insurance Company Risk Retention Group (“RRG”). ProMed is
agtock insurance company, and the mgority of its shares are hed by an employee sock ownership plan
and its employee participants (collectively, the“ESOP"). L.F. 1-2.

Glenn Jourdon (“Jourdon”), a former executive with ProMed and RRG, is one of the ESOP
participants and is the sole shareholder of CIC. L.F. 25. He hasfiled a proposed amicus curiae brief
sparady. Thesetwenty-9x ESOP Participants respectfully submit thisamicus brief in order to assure thet
the Court has the bendfit of these employess pergpective on the liquidation of the company they loydly

saved for many years. Many of these individuas are retirement age and have usad their ESOP accounts

'Appellants Supplemental (Corrected) Legdl Filewill bedited as“L.F.” The Rule 84.16(b)
Memorandum issued by the Court of Appeals on October 31, 2000 in the previous gpped (WD
57950) is an gppendix to Appdlants Subdtitute Brief and will be cited as“A” fallowed by the spedific
page reference, e.g., “A.3” Thethree hearing transcripts will be cited by date and page, e.g.,

12/20/2000 Tr. 31.



asretirement funds Appdlants request thet this Court order the repayment of interim digtributions made

from the ProMed edtate (Subg. Brief a 33) would cause sgnificant hardship on these former employees

STATEMENT OF FACTS

These ESOP Paticipants incorporae by reference the Statement of Facts submitted by
Respondent and those found in Jourdon and CIC' s proposed amicus curiee brief.

The fallowing facts are particularly noteworthy as they rdate to the arguments made heren.
Appdlants alege that Jourdon and CIC acted impraparly in managing RRG and establishing ProMed. See
L.F. 31-33. Thesedlegaions evenif true, aretoo little and too late. The chdlenged transactions were
gpproved by the Department of Insurance over adecade ago and individuas have rdied on the transactions
dncethat time See A.3.

Further, thethree Appdlants Mation to Intervene was nat filed until over ayeer after the Recalver
sant determination etters to the daimants, and ProMed dams were resolved through mediation. ProMed
damants sdtled and compromised their objections to the Recaiver's determingtion letter, ultimatey
agreding that objections to the February 1999 determination letter would bewithdrawn.? Theresfter, the

Court gpproved sgnificant interim digtributions to the ESOP and other ProMed daimants. A5, A.18.

2 An agpect of this mediiation and settlement was recently discussed and upheld by the Court of



Appedsin case number WD 60537, decided on June 28, 2002. The dip opinionisill subject to

revigon & thetime of thisfiling.



POINTSRELIED ON
TheTrid Court Correctly Denied I ntervention Because Appellants Do Not Have
a Supreme Court Rule 52.18 “Interest” In The Matter In That Policyholders
Have No Standing To Assert Mismanagement Claims In A Liquidation
Proceeding.
Supreme Court Rule 52.12(a)
Sate ex rel. Missouri State Life Ins. Co. v. Hall, 52 SW.2d 174, 330 Mo. 1107 (1932)
Sateexrel. S. Louis Mut. Life Ins. Co. v. Mulloy, 52 SW.2d 469, 330 Mo. 951 (Mo.
1932)
Mo. Rev. Stat. §374.010
R.S. 1929 (Mo S. Ann §5670)
Insurer’ s Supervison, Rehabilitation and Liquidation Act (8375.1150-1246)
Sate ex rel. Melahn v. Romines, 815 SW.2d 92-94 (Mo.App. 1991)
Mo. Rev. Stat. §375.1182.1(13)
Mo. Rev. Sa. 8375.1176.3
Beach v. Beach, 207 SW.2d 481, 486 (Mo.App. 1948)
Merrill v. Davis, 225 SW.2d 763, 768 (Mo. 1950)
Mo. Rev. Stat. 8375.1218.
In Re Jeter, 178 B.R. 787, aff’ d 73 F.3d 205 (W.D.Mo. 1995).

Magidson v. Duggan, 212 F.2d 748, 759 (8" Cir. 1954)



The Trial Court Correctly Rejected Appellants’ Allegations Of Conflict Of

Interest By The Receiver And Request For Appointment Of A Trustee Because

Mo. Rev. Stat. 8375.710 Gives The Court Broad Discretion In Protecting The

Rights Of All Claimants, Including The ESOP Participants.

Mo. Rev. Stat. §375.710

Pensinger v. Pactific States Life Ins. Co., 25 F.Supp. 295, 297 (E.D. Mo. 1938)

Mo. Rev. Stat. §375.1222

Mo. Rev. Stat. §375.1176.3

Holloway v. Federal Reserve Life Ins. Co., 21 F.Supp. 516, 518 (W.D. Mo. 1937)
ARGUMENT

TheTrial Court Correctly Denied Intervention Because Appellants Do Not Have

a Supreme Court Rule 52.18 “Interest” In The Matter In That Policyholders

Have No Standing To Assert Mismanagement Claims In A Liquidation

Proceeding. (Responseto Appellants Point I)

The gravamen of the three Doctors  proposed Pdtition is that Glenn Jourdon dlegedly faled to

account for and disdose cartain matersto the RRG Board in connection with transactions rdaing to Pro
Med. This, they dam, is a breach of fiduciary duty. The proposed Peition names the ESOP as a

defendant only as to the remedy sought and names RRG, Pro Med, CIC and Jourdon as defendants d<o.

The Doctors seek monetary damages and the equiitable remedy of “condructive trugt.”

The Doctors Mation and proposad Petition fall to satisfy the requisites of the intervention rule,

Supreme Court Rule 52.12(a). This Rule provides that three requirements must be met before mandatory

8



intervention is gopropriate
1) The gpplicant must have an interest in the Subject matter.
2) Thedigposition of the action must impede the 2bility of the gpplicant to protect thet
interest.
3) There must be alack of adequiate representation.
The Doctors cannot meat even thefirgt of these dements and, accordingly, ther intervention was properly
denied.

Astothefirg, “interes” dement, the vidhility of the Doctors daimsis so tenuous thet they cannot
sarioudy contend they have an “interest” in the ProMed liquidation.  Indeed, longstanding precedentsin
Missouri stand for the dud and deethrkndll propositions thet policyholders have no sanding to chdlenge
the reorganization of amutua compary which has been gpproved by the Department of Insurance, asin
this case, and only the Department of Insurance is empowered to recover damages for corporate
mismanagement and/or fraudulent conduct by officars as dleged by the Doctorshere. See State ex rel.
Missouri Sate Life Ins. Co. v. Hall, 52 SW.2d 174, 330 Mo. 1107 (1932) [private suit agangt
insurance company for mismanagement may not be brought since the Insurance Code provides exdusive
remedies] and Sateex rel. . Louis Mut. Life Ins. Co. v. Mulloy, 52 SW.2d 469, 330 Mo. 951
(Mo. 1932) [plan of reorganization from a mutud to sock company may nat be chdlenged by suits of
palicyholders, shareholders or private individuasg.

These higaric dedisons andyze the Insurance Code in effect in this Sate in the
1930s In gnificant regards, the key provisons now governing the supervision of insurance companies
reflect the sametenor. Compare, Mo. Rev. Stat. 8374.010 with R.S. 1929 (Mo S. Ann 85670) cited

9



inHall, “the insurance department shal be charged with the execution of dl lavs now in force, or which
may be heredfter enacted, in rdation to insurance and insurance companies doing busnessinthisdae. .
" The Insurance Code has evolved since the 1930s and now indudes the Insurer’s Supervison,
Rehdhilitation and Liquidation Act (8375.1150-1246) which provides acomprehensive Satutory scheme
governing liquidations, that is both “sdf-contained” and “exdusve” State ex rel. Melahn v.
Romines, 815 SW.2d 92,94 (Mo.App. 1991). ThisAct was passed after the Ainsworth decSons 0
heavily relied upon by Appellants®
Under the satutory scheme, the Recaiver is spedificaly empowered to bring any
adtions againg third parties which may exig on behdf of the palicyholders or sharenolders of any insolvent
company. Mo. Rev. Sta. §375.1182.1(13). The decison to pursue these dams is no longer the
policyhalders (or sockhalders); their daims become fixed a the time of the order of liquidation. Mo. Rev.
Sat. §375.1176.3. The Satute Soecificaly Satesthat the “rights of shareholders provided by any other
law . . . shdl be sugpended upon issuance of the order of liquidation.” 1d.
With repect to the “condructive trust” aspect of the three Doctors dam, it is axiomatic thet a
condructivetrugt isequitablein nature, Beach v. Beach, 207 SW.2d 481, 486 (Mo.App. 1948) and for

this reason done, outdde the Insurance Code. Merrill v. Davis, 225 SW.2d 763, 768 (Mo. 1950);

3 These ESOP Participants support the arguments made by Respondent and Jourdon (as

amicus) rdaing to the Ainswor th decisons rdied upon by Appdlants

10



Mo. Rev. Stat. §8375.1218. Even if it were within the Code, the Doctors cannot date a daim of
condructive trust because they have not established that they do not have an adequate remedy inlaw. In
Re Jeter, 178 B.R. 787, aff’d 73 F.3d 205 (W.D.Mo. 1995). More importantly, a condructive trust
isimposed only whereit will achievejudtice, not doinjudice Magidson v. Duggan, 212 F.2d 748, 759
(8" Cir. 1954). Judticeis ot served if the ESOP Participarts, asloya employesswho now are relying on
their ESOP bendfits, are deprived in any way of thar vested interests because of Jourdon's dleged
tranggressonsin afinandd transaction in which the employees did not even participate.
Il. The Trial Court Correctly Rejected Appellants’ Allegations Of Conflict Of
Interest By The Receiver And Request For Appointment Of A Trustee Because
Mo. Rev. Stat. 8375.710 Gives The Court Broad Discretion In Protecting The
Rights Of All Claimants, Including The ESOP Participants. (Response to
Appéllant Point 11)
Thetext of the conflict rule, Mo. Rev. Stat. 8375.710, providesin pertinent part:
In case of any conflict of interests on any matter, or concerning the enforcement or
sdtlement of any conflicting dams between two or more insurers, . . . such court,
thereupon, shdl have power to gppaint atrugtee, to have charge and contral of the interest
of any of theinsurers as regards the settlement or enforcament of itsdamsin respect to the

mater in controversy, or to meke such other orders providing for the settlement,

adiusment or enforcemeant of the rights of theinsurer in the mater asto the court shdl ssam

best adapted to the protection of therights of dl.
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It thisregard, it isimportant to note that the object to be atained by aliquidation proceeding isthe
prompt, far and equitable dosng of an estae for the bendfit of dl creditors Pensinger v. Pactific
Sates Life Ins. Co., 25 F.Supp. 295, 297 (E.D. Mo. 1938), see also Mo. Rev. Stat. 8375.1222.

Asnoted above, the governing Satutes provide thet the rights and liabilities of any insurer and its
creditors become fixed upon issuance of the Order of Liquidation. Mo. Rev. Stat. §375.1176.3.
Theredfter, in order to protect their rights, creditors may file proofs of dam. Creditors may a<o file
Objectionsto the Recaver’ sdeterminations. Objections are then to be heard by the Court if they cannot
be resolved: “The Court done is cgpable of determining what priorities, preferences and liens may be
dlowed and enforced againg the assets of the company.” Holloway v. Federal Reserve Life Ins.
Co., 21 F.Supp. 516, 518 (W.D. Mo. 1937).

Here, the Doctors have completdly failed to comply with these exdusive datutary requirements and
sk to raseissues nat gopropriatdy raisad in the context of aliquidation prooesding long dfter daims have
been reviewed and didributions mede. Notwithstanding notice of the liquidation and notice of the RRG
determingtion letter (and having filed proofs of daim with respect thereto), none of the Doctars timdly filed
Objections which could be promptly and properly resolved. Thus, the Doctors should not now be heard
to say that the Recaver’ s determinations-which have been the subject of intense settlement negotiations
and relied upon by the ESOP Participants and ESOP Trustee-must be thwarted.

WHEREFORE, for dl of the reasons discussad above, the ESOP Participants respectfully request
thet the proposed intervention be disalowed.

Respectfully submitted,

LOWTHER JOHNSON
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Attorneys e Law, LLC

BY:

AngdakK. Green

Missouri Bar Number 35237
Kansas Bar Number 18661
901 . Louis Street, 20" Floor
Soringfidd, MO 65806
Tdephone  417-866-7777
Fax. 417-866-1752
agreen@ owtherjohnson.com
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Michad E. Wadeck ~ #18977
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RULE 84.06(c) CERTIFICATE OF COMPLIANCE

| certify thet:

1.

2.

The brief indudes the information required by Supreme Court Rule 55.03,;
The brief complies with the limitations contained in Supreme Court Rule 84.06(b);

According to the word count function of counsd’s word processing software (Word
Perfect Verdon 8), the brief contains 1,839 words; and

The floppy disk submitted herewith containing a copy of this brief has been scanned for
viruses and isvirusfree

AngdaK. Green
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CERTIFICATE OF SERVICE

On this 39 day of July, 2002, | hereby certify thet two copies of the above and foregoing together
with acopy of this brief on disk were served by mail, postage prepaid, to:

Bruce E. Baty

Morrison & Hecker, LLP
2600 Grand Avenue
Kansas City, MO 64108
Attorneysfor Recaver

Martin M. Meyers

TheMeyasLaw FHrm, L.C.

222 \W. Gregory Boulevard, Suite 340
Kansas City, MO 64114

James P. Ddlton

314 Eadt High Street

Jeferson City, MO 65101
ad

W.H. Baes

Stacy M. Andress

R Ket Sdlers

Lahrop & Gage

2345 Grand Blvd., Suite 2500

Kansas City, MO 64108

Attorneysfor Glenn Jourdon and CIC

Attorney for ESOP Participants

15



