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JURISDICTIONAL STATEMENT

This appedl is from the denia of gppdlant’s Rue 24.035 mation, in St. Charles County
Circuit Court. Appdlant sought to vacate his convictions of first degree murder, 8565.020.1,
RSMo 1994, fird degree burglary 8569.160, RSMo 1994; and forcible rape, 8566.030, RSMo
1994. Because the death sentence was imposed, this Court has jurisdiction. Article V, § 3,

Missouri Consgtitution (as amended 1982).



STATEMENT OF FACTS

Appelant, Michael Worthington, was convicted, after a quilty plea, of first degree
murder; first degree burglary; and forcible rape, and sentenced to death for the murder, and
consecutive sentences of thirty years and life for the burglay and rape, repsectivey. State v.
Worthington, 8 SW3d83 (M0.banc1999).

Procedural History

On Augugt 28, 1998, less than two weeks before his trial was to begin (G.PleaTrll),
gopdlant appeared St. Charles County Circuit Court, the Honorable Grace Nichols presding,
and pleaded quilty to fird degree murder, first degree burglay, and forcible rape
(G.PeaTr1,17-18,30). He entered an open plea, having been unable to reach a plea agreement
with the ate (G.Plea. Tr20).

On September 14-17, 1998, pendty phase proceedings were tried without a jury before
the Honorable Grace Nichols (Tr5-6,619).

Evidence

On direct gppedl, this Court summarized the evidence as follows:

On September 29, 1995, appelant, Worthington, and a friend from work,

JIl Morehead, were a his condominium in Lake &. Louis watching televison.

At about 4:00 p.m., they left to pick up thar paychecks from ther employer, a

locd supermarket. They returned to the condo and had dinner and drinks. They

then went to a nightclub where each had three drinks.  After about two hours,

Worthington and Morehead drove to Jennings were Worthington told Morehead
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he had to pick up money owed to hm by a friend. Worthington testified he
actudly went to pick up drugs Morehead dayed in her vehicle, while
Worthington was in the house for about 15 minutes. They drove back to his condo
where he left Morehead. Morehead left the condo when Worthington did not
return after about 45 minutes.

Later that night, Worthington saw that the kitchen window was open in the
condominium of his neighbor, Mdinda Griffin.  Worthington had seen Ms
Griffin around the condominium complex. He got a razor blade and gloves, and
when he returned to her condo, he saw that a bathroom light had been turned on.
Worthington cut through the screen.  He confronted Ms. Griffin in the bedroom.
He covered her mouth to stop her screams and srangled her until she became
unconscious.  Worthington began to rape her and she regained consciousness.
Worthington raped Ms. Griffin with such force that he bruised the insde of her
vaging, tore both labia minora, and made a large, deep tear between her vagina and
anus. Ms. Griffin fought Worthington, and he beat her and strangled her to death.
The wounds on her neck showed that Worthington used a rope or cord in addition
to his hands to drangle her. He stole her jewelry, credit cards, mobile phone,
keys, and her car.

The next moming, September 30, 1995, a police officer pulled

Worthington over.  Worthington was driving Ms  Griffin's car.  The officer



noticed a woman's items in the car such as make-up and shoes, but the car had not
been reported stolen.

The next day, October 1, a neighbor discovered Ms. Griffin's body. When
police arrived, they found the screen in the kitchen window had been cut to gain
entry. They found Ms. Griffin's body lying bruised, bloody, and naked at the foot
of the bed, with a lace stocking draped across it. All the bedroom drawers had
been pulled open. DNA tedting later established that semen found on Ms.
Griffin'sbody came from Worthington.

Police officers found Worthington that evening, but when he saw the
police, he pulled out a knife, held it to his throat, and threatened to commit
auicide. Police officers convinced him to put the knife down and brought him into
custody. Worthington was wearing a fanny pack containing jewelry and keys
belonging to Ms. Griffin.

At the police dation, Worthington relayed his story of four days of
drinking and getting high. After being presented with the evidence agangt him,
Worthington confessed to the killing" but could not remember the details since,

he said, he was prone to blackouts when uang adcohol and cocaine. At the time

"When agppdllant confessed to killing Ms. Griffin, he sated that there must have been
a gruggle because his hands were sore but that he claimed that he could not remember the

detalls (Tr. 55, 58). Appellant il refused to admit to the rape (Tr56).
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the offenses occurred, Worthington sad he was extremely high on Prozec,
cocaine, marijuana, and dcohol. Worthington aso said that two friends, Darick
and Anthony, helped him with the burglary. However, this story was inconsstent
with the physcd evidence and with subsequent statements made by Worthington.
Worthington pleaded guilty to the crimes charged. The judge imposed the desth
pendty for the murder conviction, as wel as the prison terms for the other
offenses.

Worthington, supra at451-452.

Post-Conviction Proceedings

On April 7, 2000, gppdlant filed a pro se motion for post-conviction relief
(P.C.R.L.F8-47). On July 12, 2000, appointed counsd filed an amended motion and requested
an evidentiary hearing (P.C.R.L.F99-283).

On January 28, 2002, through February 1, 2002, and on May 19, 2003, the motion court
heard tedimony from live witnesses, and by depodtion, induding from trid counsd, Joseph
Green and Scott Rosenblum, and admitted physical exhibits (PCRTr19-699;Supp.PCRTr21-
41;PCR.L.F4,6,7). On August 18, 2003, evidence was closed on the matter and the case was
taken under advisament (PCR.LF7). The motion court ultimately issued findings of fact and

conclusons of law denying appdlant's motion (PCR.L.F1062-1083). This apped followed.
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ARGUMENT
|. COLLATERAL IMPEACHMENT EVIDENCE

Appdlat dams his counsd was ineffective for faling to present Elex and Beverly
Mackey to tedify that gopdlant never intentionally set his childhood friend Richy Mackey on
fire in an effort to rebut Dr. Max Givon's “aggravating” testimony that appdlant “committed
such a hanous act which was included in Givon formulating his opinion [that appellant] had
anti-socid persondity [disorder]” (App.Br38-39). Appdlant clams he was prgudiced because
the trid judge “heard objectively fdse, untrue information and then relied on [appellant’s]
crimind history as grounds for imposing death” (App.Br43).

A. Standard Of Review

Appdlate review of the denid of a post-conviction motion is limited determining
whether the findings of fact and conclusons of law are clearly erroneous. Moss v. State, 10
S.W.3d 508,511(Mo.banc 2000).

The movant has the burden of proving his dams by a preponderance of the evidence.
Supreme Court Rule 29.15(i).

To preval on a dam of ineffective assstance of counsd, gppelant mugt “show that
counsdl’s representation fell beow an objective standard of reasonableness”  Strickland V.
Washington, 466 U.S. 668,688(1984). Appdlant must dso show that “there is a reasonable
probability that, but for counsd’s unprofessond errors, the result of the proceeding would
have been different.” 1d.at694.

B. Facts

-13-



Prior to trid, gppdlant requested a mentd examindion pursuant to 8552.020, RSMo
Cum. Supp. 1997 (L.F41-42). Dr. Max Givon filed his report on January 30, 1997 (L.F68).

Duing the pendty phase, Givon tedified that after inteviewing two witnesses,
reviewing documents pertaining to gppdlant’s higtory, interviewing appelant for sx hours, and
reviewing psychologicd tests he adminisered to appellant, he found gopelant had no mentd
disease or defect (Tr300-306,313). He diagnosed appellant as cocaine and acohol dependent,
and as having anti-socia persondity disorder (Tr313). This diagnoss was condgent with the
previous diagnoses by other doctors that appellant had severe conduct disorder and anti-socia
persondity disorder, substance abuse, and some depression (Tr419). Givon that appelant
Oefinitdly appreciated the cimindity of his conduct a the time he committed the burglary,
rape, and murder (Tr335450). He dso tedified appelant’'s test results and appellant’'s
interview showed mdingering (Tr318-29), which is “the intentional production of fase or
grossly exaggerated psychological or physica symptoms’ for an externd reward (Tr317).

During Givon's tesimony, he read from a portion of his report entitled, “Family and
Persond Higory,” where Givon noted, among other admitted acts of repeated misconduct
throughout gppellant’ s childhood, that gppellant:

admitted to setting his home on fire twice as well as a garbage truck, adding “I

was dways doing something destructive;, we burned our friend Butch Mackey

over 90% of hisbody, | was 11 then, we were throwing gas on each other.”
(Tr310;St.Ex39at5). Givon adso noted that his diagnosis of anti-socid persondity disorder was

based on criteriafrom the DSM IV (St.Ex39at16). He noted that:
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[Jpecificdly, the defendant has demondrated a pervasive pattern of
disregard for and violaion of the rights of others occurring since age 15 years
as indicated by the fdlowing: 1) Falure to conform to socid norms with
respect to lanvful behaviors as indicated by repeatedly peforming acts that are
grounds for arrest. 2) Decetfulness as indicated by repeated lying. 3)
Impulgvity or falure to plan ahead. 4) Iritability and aggressveness, as
indicated by repeated physcd fights or assaults. 5) Reckless disregard for
safety of «df or others. 6) Conggent irresponsibility, as indicated by repeated
falure to sudain consisent work behavior 7) Lack of remorse.  Further, there
is evidence of severe conduct disorder with onset before age 15 years.

(St.Ex39at16-17).
At the sentencing hearing, the trid court stated the following:

Based on the evidence presented to this Court, | make the fdlowing
findings As to Count |, the Court finds the following aggravated circumstances
beyond a reasonabl e doubt.

1. (a), the murder in the fird degree of Mdinda Sue Griffin by the
defendant was committed while the defendant was engaged in the perpetration of
forcible rape, and (b), the murder in the fird degree of Mdinda Sue Griffin by
the defendant was committed while the defendant was engaged in the perpetration

of burglary in the first degree.
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2. The defendant committed the offense of murder in the first degree for
himsdf or another, for the purpose of recaving money or things of monetary
vaue from the vidim of the murder, in that he took from Mdinda Sue Griffin
severd items of jewdry, credit cards, the keys to her automobile and other
items.
Having consdered dl of the evidence, the Court finds beyond a
reasonable doubt that the aggravating circumstances outweigh the non-statutory
mitigating circumstances and now assesses and declares the punishment at desth.
(Sent.Tr28-29). In the “Report of the Trid Judge” the trid court liged the following as
“nongtatutory aggravating circumstances’ that were indicated by the evidence:

a The defendant’ s violent behavior in pre-trid confinement.

b. The defendant’s crimina history

c. The defendant was a liberty on bond awaiting sentence on feony burglaries in the

Circuit Court of Peoria County, Illinois
(Mov.Ex15at3893).
C. Post-conviction

At the evidentiary hearing, Elex and Beverly Mackey tedtified that it was their son,

Richy, not (“Butchy”), who was burnt over 95% of his body when they were children, 21 years
previoudy (PCR.Tr23,25,55). The Mackeys explained they did not witness the fire

(PCR.Tr46,65). According to the Mackeys, Richy told them that Butchy, “another boy,” and

-16 -



a boy named Kevin were blowing fire out of a hose when Richy was accidentaly caught on fire
(PCR.Tr30,55-56). The Mackeys dtated they were not contacted by counsd a the time of
gopdlant’'s pendty phase trid and they would have been willing to tedify if cdled
(PCR.Tr20,44-45,49,64). According to Elex, Richy never sad to them that appellant was
involved in the fire? (PCR.Tr35). Neither Richy nor Butchy were testified a the hearing.

One of appdlant's three trid attorneys, Joseph Green, tedtified he remembered
gopdlant cdling his attention to inaccuracies in Givon's report  (1stSupp.PCR.L.F452-53).

Appdlat told hm that he did not tdl Givon he was involved in burning Butch Mackey

*The state objected to Elex’ s statement as hearsay but the motion court overruled,

citing the excited utterance exception (PCR.Tr29-30).

3Appdlant tried to admit Movant’s Exhibit 51, an affidavit purportedly signed by
Richy (PCR.Tr38). However, the State objected as there was no showing why Richy could
not tetify at the hearing or in adepogtion in lieu of testimony (PCR.Tr38-39). Moation
counsd explained that they tried to obtain Richy’s deposition, but they could not locate him
until August 2001, when they had him sign an affidavit while he wasin jail (PCR.Tr38-39).
The motion court sustained the State’ s objection (PCR.Tr40). Elex Mackey explained in an
offer of proof that both Richy and Butchy have had problems “with the law” most of their
lives and will not come to Missouri (PCR.Tr40-42). Appellant has filed this excluded
exhibit with this Court, but it should not be considered asit was not considered by the

motion court.
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(1stSupp.PCR.L.F453-454). Green sad he did not consder investigating whether it was true
that appellant burned his friend (1stSupp.PCR.L.F457).

The motion court denied his dam, findng that the evidence would be collatera
impeachment (PCR.L.F1071;RespAppdxA10).

D. Tria counsd not unreasonable and appellant not preudiced by counsd’s failure to
impeach Givon on a collateral matter.

Appdlant's dam is meritless. Appdlat dleges his trid counsd should have cdled the
Mackeys to rebut Givon's diagnoss of anti-socia persondity disorder, which was dlegedly
relied on by the court “as grounds for imposng death” (App.Br42-43). However, appellant’s
clam of ineffectiveness hinges on severd premises that he faled to establish.

Appdlant faled to prove that Givon did in fact rdy on this incident to render his anti-
socid persondity diagnoss.  The record actudly belies that clam. Firde, the incident was
reported by gppelant as one of the ingtances when he was acting “destructive” as a child by
setting fires (St.Ex39at5). According to Givon, appedlant stated “we burned our friend Butch”
when they were throwing gas at each other (SL.Ex39at5). Thus, the incident was reported to
Givon more as an accident than as a “heinous’ and “intentional” act characterized by appellant
now on appeal (App.Br38,43).

Second, Givon did not spedficdly mention the Butch Mackey incident when he
identified the bass for his diagnoss. Rather, Givon noted it was based on criteria from the
DSM IV and primarily from incidents that occurred after appellant was fifteen years old, four

years after the Butch Mackey fire (St.Ex39atl16). More importantly, appelant did not cal
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Givon to tedify at the hearing to ask him if his diagnoss would change if he knew that
gopdlant did not accidentaly set ether Butch or Rich Mackey on fire.  Given al of the other
admitted acts of childhood and adulthood misconduct and crime uncovered during his
evaduation of appdlant, (See S.Ex39), there is absolutely no evidence that Givon's diagnosis
of anti-persondity disorder would have changed.

Furthermore, as the motion court correctly noted, whether appellant set fire to a
childhood friend is a collaterd matter. “A matter is consdered collaterd if the fact in dispute
is of no materid sgnificance in the case or is not pertinent to the issues developed.” State v.
Dunson, 979 SW.2d 237,242 (Mo.App.W.D.1998). Evidence regarding the Butch Mackey fire
camne out as an incddent reported during Givon's mentd evaduation and not as a “non-gtatutory”
aggravding circumstance.  This one briefly mentioned incident in Givon's report, from an
incredibly long higory for someone gppdlant's age, was smply of no materid dSgnificance
in the pendty phase case and not pertinent to the issues developed.

It is no wonder then, that even after gppellant mentioned to his trid counsd that he did
not tdl Dr. Givon he had set fire to Butch, counsd did not consider investigating whether or
not it was true that gppelant burned his friend (1stSupp.PCR.L.F457). At any rate, the actua
witnesses to the event, Butch and Richy, refused to testify a the hearing (PCR.Tr40-42), dl
of the other evidence is hearsay and does not refute agppelant’'s involvement but merdy
establishes that Richy named other people who were involved and has never named appdlant

(PCR.Tr30,35,55-56).  “Falure to cdl impeachment witnesses does not warrant post-
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conviction rdief because the facts, even if true, do not establish a defense” State v. Funke,

903 S.W.2d 240,246 (Mo.App.E.D.1995).

In State v. Weaver, 912 SW.2d 499,519 (Mo.banc1995), the defendant took exception
with the prosecutor’'s evidence and argument regarding the absence of gunshot powder residue.
A chemig noted he was provided “very litle data” as to when the resdue tests were performed
or the type of weapon tested. 1d. The defendant argued that his counsel should have presented
evidence “demondraing’ that the absent data precluded the State's explanation for the absent
gunshot powder. Id. This Court held that counsd’s “falure to present evidence which would
have been purdy impeachment on a collaterd maiter of the officers lack of attention to detall
in reporting data to the chemist is clearly within the range of conduct by competent counsdl.”
Id.

Smilaly here, impeeching Dr. Givon's diagnosis of anti-socid personality disorder by
edablishing that one reported ingance of misconduct was untrue or incorrect would have been
collateral impeachment.  Failure to conduct collateral impeachment cannot be a bass for

ineffective assstance of counsd. Funke, supra at 246; see aso State v. McRoberts, 837

SW.2d 15,22 (Mo.App.E.D.1992).

The case a bar is diginguisheble from Black v. State, ~ SW.3d ___, 2004 WL

2663641 (Mo.banc Nov 23, 2004). In Black, this Court found counsd ineffective for failing
to impeach key quilt phase witnesses about an issue which “directly related to the central issue
of whether Mr. Black acted with deliberation or in a fit of rage or out of sdf-defense” Id. a

*6. Here, as noted above, the pendty phase impeachment would not go to a guilt phase centra
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issue, but rather, if proven with competent evidence, would go to impeaching an expet's
mental evauation.

Furthermore, nothing in gppellant’s fallure to impeach Dr. Givon's notation in his report
regarding the Butch Mackey fire resulted in prgudice. The record is bare of any evidence of
preudice resulting from counsd’s actions. The incident was only mentioned briefly one other
time at the pendty phase when the prosecutor asked appellant’s aunt if she knew that appellant
had set fire to a childhood friend and she stated that she had not (Tr708). The incident was not
mentioned in cdlosng argument and not relied on by the prosecutor in any way at the penalty
phasetrid.

Appdlat argues tha the trid court relied on appdlant’'s “crimind history” as grounds
for impoang death (App.Br43). However, the reference to the Butch Mackey incident was not
offered for its truth, but rather as information possbly considered by Dr. Givon's diagnoss.
See State v. Gary, 913 SW.2d 822,830 (Mo.App.E.D.1995). Thus, any impeschment would
only go to chdlenging the diagnoss and the court gill would not have relied on the evidence
of the inddet as substantive evidence of agppdlant’'s prior crimind hisory. Moreover, the
trid court did not goecificdly mention the Butch Mackey incident or even generdly any prior
juvenile or uncharged misconduct ether a sentencing or in the “Report of the tria judge”
There was dundant evidence presented as to agppdlant's prior convictions and history
(S.Exhibits 33(b),35,83), such that it could not be said the court's sentence would have

changed had Givon's diagnosis been impeached asto this one matter.
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In sum, the horrific facts of the case, appelant's long crimind higtory, the poor
evidence that was admitted at the evidentiay hearing on this matter, do not establish a
reasonable probability that the trid court would have sentenced gppdlant to life  Appdlant has
faled to demondrate that evidence rebutting the Butch Mackey incident would have affected
Givon's analyss, much less that it would have changed the outcome of appelant's sentence.

Therefore, appellant fails to show that the motion court’'s finding was clearly

efroneous.

[I. NON-COGNIZABLE DISCLOSURE CLAIMS

Appdlat daims tha the motion court clearly ered in denying cdams that the State
“faled to make required disclosures as to Charlotte Peroti” and that counse was “ineffective
for falling to enforce those disclosure requirements’ (App.Br4b).
A. Standard Of Review

Appdlate review of the denid of a post-conviction motion is limited determining
whether the findings of fact and concdudons of law are clearly erroneous. Moss v. State, 10
S.W.3d 508,511(Mo.banc 2000).

The movant has the burden of proving his dams by a preponderance of the evidence.
Supreme Court Rule 29.15(i).

To preval on a dam of ineffective assstance of counsd, gopelant mugt “show that

counsdl’s representation fdl below an objective standard of reasonableness” and that “there
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iS a reasonable probability that, but for counsd’s unprofessond erors, the result of the

proceeding would have been different.” Strickland v. Washington 466 U.S. 668,688,694

(1984).
B. Facts

The prosecutor endorsed Charlotte Kirn ( Peroti) on October 4, 1996, nearly two years
before the penaty phase began (L.F5,59;Tr.i). Appelant then endorsed Ms. Peroti when he
“reserve[d] the right to cadl any witness in the pendty phase that may have been endorsed either
by the Defendant and/or the State either in the first phase of the trid and/or second phase of
thetria” (L.F341).

During the pendty phase, Peroti, who lived two doors down from appellant, testified
that on September 20, 1995, appellant broke into her condominium (Tr96,98,100,102,115),
by removing the screen from her kitchen window. He took jewelry and her car keys, and then
confronted Peroti and demanded she have sex with hm (Tr100,103). Appellant pushed her
down on her couch and put his penis in her face, but her boyfriend came chased appellant out
of the house (Tr101). Appelant then stole her car (Tr98,102).

On cross-examination, Peroti testified she had reported the crime, but because she was
working undercover for the drug police, they asked her not to press charges until after they
arrested gopdlant for drugs (Trl04). Peroti stated that even though appelant was an
acquaintance of hers, because he was getting her son drunk and giving hm drugs as wel as
deding to other children, she called the Lake St. Louis Police severd times to work

undercover “to try to get Michad Worthington arrested for drugs’ (Tr105). Defense counse
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dicited from Peroti that her son, Anthony, told her appellant had given him Jack Danies and
other drugs (Tr107). Peroti also stated that every time appellant was supposed to deliver drugs
to her, he would smoke it before he could deliver it to her (Tr109-110). She noted how she
thought appdlant was a “jerk undernesth” (Tr110). Counsd dlicited from her that she had a
family interest in having appellant arrested and getting him out of the area (Tr110-111). He
aso dicited from her that even after the assault incident, she tried to see him a couple more
times after that, but he was not avallable (Tr117).

Hndly, counsed asked Peroti whether she knew agppellant had mentioned her name
severd times during his statement to the Lake St. Louis police in reference to taking “things’
from her and noting “things’ that he did to her that were wrong (Tr117). Peroti stated she did
not know he had admitted taking her things (Tr117).

C. Appélant’sclaim regarding State’ sfailureto give notice is not cognizable
Appdlant’'s dam that the state faled to give notice of Peroti’s penaty phase testimony
and of her prior conviction is not cognizable in post-conviction proceedings because this claim

of error could have been raised on direct appead. See State v. Middleton, 103 SW.3d

726,740(Mo.banc2003); State v. Weaver, 912 SW.2d 499,517 (Mo.bancl1995)(denying

postconviction dam regarding admisson of evidence because it could have been raised on
direct appedl). Post-conviction motions cannot be used as a subdtitute for direct gpped. State

V. Redman, 916 SW.2d 787,793 (Mo.banc1996). Clemmons v. State, 785 SW.2d 524,531

(Mo0.banc1990).
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In State v. Carter, 955 SW.2d 548,555 (Mo.bancl997), Carter damed in his

postconviction motion that the prosecutor had “faled to disclose evidence . . . in violation of
his discovery request.” This Court held, “The dat€'s aleged falure to comply with Carter’s
discovery request is a dam of trid error, which is outside the scope of a Rule 29.15 motion.”
Id.

Smilaly, in Bugin v. State, 847 SW.2d 836,839 (Mo.App.W.D.1992), Burgin damed

the prosecutor faled to disclose photographs which were shown to the vidims at trid. The
aopdlate court hed, “[Movant's] dam that the State failed to disclose evidence is an
dlegation of trid error which is outsde the scope of a Rule 29.15 mation.” 1d.

In State v. White, 790 SW.2d 467,474-75(Mo.App.E.D.1990), in his postconviction

moation, White damed the prosecutor used fase testimory and failled to disclose evidence at
his trid. The appelate court noted his clams were dlegations of tria court errors which
should have been brought on direct apped, and held that, “mere trial errors could not be brought
within the scope of a motion for post-conviction reief by merdy dleging a conclusion that
a movant's condtitutional rights were affected.” 1d. at 474. The Court hed, “The complaints
dleged here concern trid error and are therefore outside the scope of Rule 29.15(a).” 1d. a
475.

Appdlat did rase a dam on direct apped pertaining to lack of notice of Peroti's

testimory. State v. Worthington, 8 SW.3d 83,90(Mo.banc 2000). Appdlant is not entitled to

use his motion for postconviction relief as a second direct appeal. Although appdlant did not

rase a dam on appeal tha the date falled to disclose her prior conviction, he faled to plead
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and prove that there are exceptiond circumstances that prevented him from raisng this clam
on direct goped. Appdlant was pefectly cgpable of rasing his cdams regarding the prior
conviction during his direct appeal, but chose not to do so. Therefore, both of his clams are
barred, and the motion court did not clearly err in denying these clams.

D. Post-conviction Proceedings

Appdlant filed Charlotte Kirn's (Peroti) bad check case file (Mov.Ex50), which
indicated that on August 1996, Ms. Peroti was charged with felony passing a bad check over
$150 by the St. Charles County Prosecuting Attorney’ s Office (Mov.Ex50at2,10).

Appdlant's defense counsel, Joe Green, testified he did not know Charlotte Kirn was
Charlotte Peroti (1stSupp.PCR.L.F484). Green agreed that the state had never supplied them
the name Charlotte Peroti, her last known, address, and the substance of her expected
tesimony (1stSupp.PCR.L.F483). When asked why he did not object to Peroti testifying,
Green responded, “1 don’t have an answer for you” (1stSupp.PCR.L.F484).

Green stated he found out after the pendty phase when the Pre-sentence Investigation
Report was filed that Peroti was not a police informant (1stSupp.PCR.L.F486). Green stated
that he would have cross-examined Peroti on the fact that she was not a police informant
(1stSupp.PCR.L.F489). Green also stated that had he known of Peroti's bad check casefile,

he would have discovered who she was at the pendty phase and he could have used the casefile

4Ms. Perati clarified on direct-examination that she was an undercover officer for
the MEG unitin &. Louis County (Tr118). The PSl report only noted that a member of the

S. Charles County MEG unit stated she did not work for them (Mov.Ex55at12).
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to attack her credibility (1stSupp.PCR.L.F492). Green was not questioned as to how he knew
what to ask her about on cross-examination. Counsel Rosenblum was not asked whether he was
aware of Peroti.

The motion court rgjected gppdlant’ s post-conviction clam and found as follows:

The records of this case show that Charlotte Peroti (Kirn), herein referred

to as Charlotte Peroti, was endorsed by the State as a witness on October 4,

1996, nearly two years before penalty phase began. The record aso reflects that

Ms. Peroti was aso endorsed as a witness for the movant. It is also clear from

the transcript of the cross-examination of Ms. Peroti that the movant’s trid

counsel was prepared to cross-examine Ms. Peroti as to the details of her failure

to report the burglary and assault to police, and on the detals of her rdationship

with the movant [(Tr103-118)].

. The Court's view of Ms. Peroti's testimony is that it could be
condrued not to bolser her tedimony, but to cut aganst it. Ms. Peroti’s
tetimony demondrated a persond bias agangt the movant, which tainted her
credibility as a witness.  Further, the record fails to show that the State was aware
that Ms. Peroti may or may not have a one time worked as an informant for the

police>

SAlthough the motion court did not make a specific finding as to the alegation

regarding Peroti’s prior conviction, this Court need not remand this case merdly for an
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(PCR.L.F1076-1077).
E. ThisCourt already determined that Peroti’stestimony was not “preudicial”

Appdlant's dlegaion of ineffective assstance of counsd for his actions with respect
to Peroti are essentidly the same as gppdlat’s clam raised and rgected for plain error on
direct appeal. On direct apped, appdlant clamed “the state did not give notice to the defense
that it intended to introduce evidence . . . from a Ms. Peroti of an aleged sexud assault, theft

of her car, and assault of her son as evidence of non-statutory aggravating circumstances.”

State v. Worthington, 8 SW.3d 83,90(Mo.banc2000). This Court noted that the failure of the
dtate to provide notice of non-statutory aggravating circumstances is error but that the question
is whether the lack of notice and admisson of evidence “was plan error condituting manifest
injudice” 1d.

This Court found that “[u]lnder the totality of circumstances surrounding this evidence,
the prgudice that would arise from such evidence as explaned in Debler [856 S.\W.2d 641
(Mo. banc 1993)] does not exig in this case. Worthington pleaded quilty to these crimes and
a judge determined Worthington's sentence.” 1d. This Court went on to explan the reasoning
from Debler that the “potentid for prejudice” is lessened in a court-tried case because a trid
court recognizes that evidence of uncharged crimind activity as a non-gtatutory aggravating
crcumsgance is “dgnificantly less reliable’ snce “no jury or judge has previoudy determined

adefendant’squilt.” 1d. at 91,n.5.

isolated issue whereiit is clear that gppellant is not entitled to relief. Crewsv. State, 7

S.\W.3d 563,568 (Mo.App.E.D.1999).
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Findly, this Court made the following findings
As to Ms. Peroti’s testimony, the state had endorsed her two years before
the pendty phase. Defense counse was prepared to cross-examine her on the
detalls of her falure to report the burglary and assault to the police.  Absent
objection, there is no bass under a plan eror anayss for concluding that the
admission of the evidence was prgjudicid to Worthington.
Id. at91.
Respondent recognizes that this Court has held that a finding of no plain error on direct

appea does not necessrily equate to finding no prgudice under Strickland. Deck v. State, 68

SW.3d 418,427-428(Mo.banc2002). This is because plain eror can serve as the bass for
granting a new trid only when an error is outcome-determinative, while under Strickland, a
movant mugt show that but for counsd’s errors, “there is a reasonable probability...the result

of the proceeding would have been different.” Deck, 68 S.\W.3d at 429, quating Strickland V.

Washington, 466 U.S. at 694. However, “this theoretical difference in the two standards of
review will sddom cause a court to grant post-conviction relief after it has denied relief on
direct apped, for, in most cases, an eror that is not outcome-determinative on direct apped
will also fail to meet the Strickland test.” 1d. a 428. This is one of those cases where the
theoretica difference does not apply.

In Shifkowski v. State, 136 SW.3d 588 (Mo0.App.S.D.2004), the Court of Appeals

examined the impact of Deck upon post-conviction dams that had been previously reviewed

for plan error on direct appeal. Citing various examples, the Court of Appeals pointed out that
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plain-error dams can be disposed of in one of five ways on direct apped: (1) the reviewing
court may smply dedine to exercise its discretionary authority to review the point for plan
error; (2) the court may conduct plain error review and conclude that no error occurred at al,
(3) the court may conduct plan error review and conclude that an error occurred, but it was
harmless and caused no prgudice to the appdlant, (4) the court may conduct plan error review
and conclude that a prgudicid eror occurred, but deny rdief because the prgudice to
gopdlant does not rise to the level of a manifest injustice or miscarriage of justice; or (5) the
court may conduct plan eror review and grant relief because the error caused a manifest
injustice or miscarriage of justice to occur. 1d. at 590-591.

The dispogtion on direct appeal is important because if the reviewing court on direct
appea found “no error” (the second category identified in Shifkowski), then there was no

meritorious bass for counsd to object, and there is no posshility that counsd was ineffective

for faling to object. Ringo v. State, 120 SW.3d 743,746(Mo.banc.2003); Shifkowski v. State,
136 SW.3d a 591. In other words, under such circumstances, the dleged error cannot be
successfully rditigated in the post-conviction context. See Cole v. State, ~ SW.3d __ 2004
WL 2663608 * 1 (Mo.banc November 23, 2004).

Smilaly, if the reviewing court on direct appea concluded there was error but that the
defendant was not “prgudiced” (the third category identified in Shifkowski), then, while there
may have been a meritorious bass for counsd to object (assuming there was no srategic
reason not to), there is no posshility that the defendant was prgudiced by counsd’s failing to

object. “Prgudice’ on direct appea is less than “manifet injudice” and it cannot be
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reasonably disinguished from Strickland prgudice (which is, as this Court hdd in Deck, dso
something less than manifes injustice). Accordingly, where, as in the case a bar, a plain-error
clam is disposed of on direct gpped as not “prgudicid,” the clam cannot be rditigated as a
cdaim of ineffective assistance of counsd.®

F. Claim regarding State’ sfailureto give notice of Peroti’stestimony ismeritless

Should this Court let gppdlant rditigate this dam, it is ill meritless. Apat from
findng no prgudice, this Court dso made a specific finding that Peroti had been endorsed by
the State nearly two years prior to the penalty phase hearing. Worthington, 8 SW.3d a 91.
Although it is true, as gppdlant notes, that she was endorsed as Charlotte Kirn from Troy,
Missouri, the record reflects that counsdl did know of Peroti.

The motion court did not have to credit counsd’s tesimony that he was not aware
Charlotte Kirn was Charlotte Peroti.  Counsal Green has never stated he did not know who
Peroti was or her connection to appdlant. At most, he stated that he did not know that the
Charlotte Kirn who was endorsed was in fact Charlotte Peroti. These facts also tend to show
that counsel was aware of Peroti and aso that he would have had a reason for not objecting to
her tetimony. As outlined above, it was counse who asked Peroti if she knew appellant had

mentioned her during his statement to the police (Trll7). In fact, gppdlant mentioned his

® The small category of casesthat can be rditigated are those that fal into the fourth
category identified by Shifkowski — claims where error occurred but where the prejudice
did not rise to the level of manifest injudtice. But even then each case must be examined to

determine whether the defendant was prejudiced under Strickland.
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neighbor “Charlotte” gx times during his October 2, 1995, statement to the Lake St. Louis
Police invedigating the murder (St.Ex2Aat27-28,38,40,64,117,205). Appdlant admitted to
the police that he broke into Peroti’s home three weeks prior to the interview and stole her car
and other persona property (St.Ex2A).

Counsel Green never testified he was unaware of gppdlant's statement to the police or
what it contained. The evidence at trid shows that Green did know who Peroti was. As both
this Court and the motion court noted, counsel thoroughly cross-examined Peroti and revealed
her bias againgt gppelant and her dedre to see him arrested. Given that there is evidence from
the record to reflect that Peroti was known to counsd, appelant has not overcome the
presumption that counsd’s fallure to object to her testimony at the pendty phase was part of
his trid drategy. Appdlant used Peroti’s testimony that she was never able to have appellant
arrested for ddivering drugs to her because he would immediatdy smoke dl of the drugs as
evidence that appellant was intoxicated during the murder (Tr365,757-758).

In addition, appdlant never asked counsd Rosenblum if he was aware of Peroti’s
tetimony. Without asking him if he was aware of her, appelant cannot overcome the
presumption that counsd’s decison not to object based on a lack of notice was part of

reasonable trid drategy. See State v. Tokar, 918 S.W.2d753,768(Mo.banc1996) (where this

Court hdd that without further evidence, defendant did not overcome presumption that trial

counsdl’s falure to object was drategic choice by competent counsel). See dso State v.

Copeland, 928 S.W.2d 828,844(Mo0.banc1996).
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In an effort to show prejudice, appdlant clams Green stated he “would not have advised
[appellant] to plead guilty if he had previoudy committed a violent sexua offense” (App.Br52).
However, the record reflects that Green did not state that, but rather responded to a question
about what sorts of evidence would bother him to have heard before a jury
(1stSupp.PCR.L.F566-567). He noted that he was not “bothered as much” by the fact appellant
had a prior burglary conviction, but he would have been bothered if appellant had a prior
conviction for rgpe or assault (1stSupp.PCR.L.F567). At any rate, any clam that counsd
would have advised gppdlat not to plead quilty if he had had a prior conviction for sexud
assault is not credible. In any event, whether or not gppellant had pled guilty, this evidence
would have come out in the pendty phase.

G. Prior conviction claim isalso meritless

Appdlant's clam that the State did not disclose the fact that Peroti had a prior
misdemeanor conviction for passng a bad check dso fails. Counsd Green dated that had he
known of Peroti's bad check casefile, he would have discovered who she was a the pendty
phase and he could have used the casefile to attack her credibility (1stSupp.PCR.L.F592).

“The United States Supreme Court has hdd that the suppression by the prosecution of
evidence favorable to an accused upon request violaies due process where the evidence is
materid dther to guilt or punishment, irrespective of the good faith or bad faith of the

prosecution.” State v. Weaver, 912 SW.2d 499,514 (Mo.banc1995)(citing Brady v. Maryland,

373 U.S 8387(1963)). A due process violation occurs only “if there is a reasonable
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probability that, had the evidence been disclosed to the defense, the result of the proceeding

might have been different.” |d. (dting United Statesv. Bagley, 473 U.S. 667(1985)).

Here, there is no reasonable probability that appellant would not have received the death
pendty had the court known Peroti had one prior misdemeanor conviction for passng a bad
check. As noted, agppdlant effectivdly cross-examined Peroti as to her bias agangt appellant
and her mative for tedifying agang him. The motion court specificdly found that Peroti’s
tedimony demondtrated a pesond bias agangt appdlant, which tanted her credibility
(PCR.L.F1076). Further, Peroti testified she had previoudy worked as an “undercover person’
for the “MEG,” (Tr104-106,118), and her work as an undercover drug informant for the police
could be construed as evidence that Peroti was involved in drugs hersdlf.

Appdlat argues that Green stated he could have used her prior conviction to cross-
examine Peroti as to her bias toward the state “because of a dea that she had worked out with
the sate” (App.Br50citing to 1stSupp.PCR.L.F492). However, there was absolutely no
evidence that Peroti had any dea with the state. Indeed, Peroti pleaded guilty in November
1997, (Mov.Ex50at39-40), and the pendty phase hearing was in September 1998 (L.Fi-iv).
The dtate then filed a motion to revoke Peroti’s probation nine days after penalty phase hearing
(Mov.Ex50at42). This proves Peroti did not gain anything for providing favorable testimony.

Hndly, the trid court did not specficdly mention gppelant’s prior attempted sexud
assault on Peroti  ether a sentencing or in the “Report of the trid judge” when indicating the

basis for assessing punishment at death (Sent. Tr28-29;Mov.Ex15at3893).



The cases cited by gppdlant, State v. Whitfield, 837 SW2d503 (Mo.banc1992); State

v. Phllips 940 SW2d512 (Mo.banc1997); and State v. Thompson, 985 S.W2d779

(Mo.banc1999), are distinguishable. In Whitfidd, the surprise tetimony came from the State's
firerms expert who was “a key witness’ and testified to guilt phase issues before a jury. 837
SW.2d at507-508. In Phillips the undisclosed evidence of the defendant's codefendant
daming that he done dismembered the victim was dso before a jury and not a judge, and went
to the only datutory aggravating circumstance found by the jury to impose death - depravity
of mind based on dismemberment of the body. 940 SW.2d a 517. In Thompson the
undisclosed evidence of the prior bad act was presented before a jury. 985 SW.2d at 792.
Here, as mentioned above, snce the pendty phase was tried before a judge, not a jury,
prejudice from Peroti’ s testimony was significantly less than in those cases.

Basad on the foregoing, appdlant’s second point on gpped must fall.
1. TWELVE-YEAR-OLD ALLEGED DISQUALIFYING BIAS

In his third point, appellant raises two clams. First, appdlant clams that counse was
ineffective for faling to infoom him that Judge Nichols served as guardian ad litem for
“Peroti’'s son, Anthony Hansen, an uncharged co-paticipant” and faling to consult with
agopdlant “before acquiescing to Nichols continuing to serve’” (App.Br58). Appdlant aso
dams that “Nichols should have recused hersdf when she became aware of her prior Hansen
representation” asit created an appearance of impropriety (App.Brs8).

A. Facts
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Peroti tetified for the state regarding an inddent occurring in her home ten days before
the murder where gppellant broke in and attempted to sexudly assault her (Tr100-102). At the
end of her testimony, the following exchange occurred:

COURT: Just informing counsd that during thiswitness's
tetimony, it became clear to me that about ten or twelve years ago | was
appointed by the juvenile court in St. Charles County as guardian ad litem for
Anthony Hansen, who is the witness's son and in a proceeding having to do - |
believe he was about Sx years old at the time, having to do with a burn that took
place in a tub, hot water, tub incident and | didn't recognize Ms. Peroti, but she
was his mother and | just want to make counsa aware of that so that there - so
you have dl the information in front of you.

GREEN: [counsdl] Thank you, judge.

BUEHLER: [prosecutor] Is there any objection by defense counsel for
her to hear these proceedings based upon that representation?

GREEN: No, thereis not.

BUEHLER: Okay. State has none either, judge.

(Tr120).

Counsa Green tediified that he did not inform appelant about what Judge Nichols had
disclosed (1stSupp.PCR.L.F491). Green dtated that he did discuss the matter with co-counsd,
Rosenblum (1stSupp.PCR.L.F491). Appdlant tedified that counsd did not inform him about

the disclosure (2ndSupp.PCR.L.F218-219) Appdlant aso stated that had he known, he would
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have inased on withdrawing his plea because of his dams that Hansen acted with him in the
murder (2ndSupp.PCR.L.F219-220).
The mation court denied relief:

As to the second part of the movant's dam, the Court finds to be
conclusonary, if not wholly based upon conjecture and speculation, and not
supported by the record. The record and transcripts of this case reved that as
soon as the trid court recognized Ms. Peroti, and redized that the Court had
once been a Guardian Ad Litem for Ms. Peroti’s son, Anthony Hanson, the trial
court informed counsd for the State and movant about her former role and the
facts surrounding that case. The record of this case aso reflects that movant's
trid counsd discussed this matter with the trid court and with each other,
determined that no conflict of interest existed, and proceeded with the hearing.

The court, therefore, finds no conflict of interest by the trid court or movant's

trid counsd in this meaiter.
(PCR.L.F1077).
B. Standard Of Review

Appdlate review of the denid of a post-conviction motion is limited determining
whether the findings of fact and conclusons of lav are clearly erroneous. Moss v. State, 10
S.W3d508,511(Mo.banc 2000).

The movant has the burden of proving his dams by a preponderance of the evidence.

Supreme Court Rule 29.15(i).
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To preval on a dam of ineffective assstance of counsd, gopelant mugt “show that
counsdl’s representation fdl below an objective standard of reasonableness’ and that “there

is a reasonable probability that, but for counsd’s unprofessona errors, the result of the

proceeding would have been different” Strickland v. Washington 466 U.S. 668,688,694
(1984).
C. Ineffective Assistance of Counsel Claim

Appdlant’s dlegdtion that counsd was ingffective for faling to inform and consult with
hm &bout Judge Nichols prior representation of Hansen before waiving an objection to
Nichols continuing to serveis meritless.
1. No disqudifying bias

“It is presumed that judges act with honesty and integrity, and will not undertake to

presde in a trid in which they cannot be impartia.” State v. Kinder, 942 S.W2d313,321

(Mo.banc1996). A trid judge “has discretion to weigh his own bias” and review is for an abuse

of discretion. See State v. Boulware, 923 SW2d402,408 (Mo.AppW.D1996). “A judge

should only be disqudified if a reasonable person, giving due regard to the presumption of
honesty and integrity, would find an appearance of impropriety and doubt the impartiaity of

the court.” State v. Whitfidd, 939 S.W2d361,367 (Mo.banc1997). “Genedly, a disqudifying

bias or prgudice is one that has an extrgudicid source and results in an opinion on the merits
on some bass other than what the judge learned from his or her participation in the case”

State v. Carter, 955 SW2d548,557 (Mo.banc1997).
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Here, gopdlant did not show that the judge's prior representation created a disqualifying
bias. There is no indication that Judge Nichols had any extrgudicid source of information
about a case. The record shows that her representation as guardian ad litem for Anthony
Hansen ended ten to twdve years before gppellant’'s pendty phase hearing (Tr120). The only
thing she knew about the case was that it occurred when Hansen was “about six years old” and
that it had to do “with a burn that took place in a tub” (Tr120). Therefore, the only connection
Judge Nichols had with the case is that severa years before the penalty phase hearing she
represented a reaive of one of the witnesses in an entirdly unrdlated matter. If a judge's

contact with the defendant himsdf in previous coimind matters, State v. Owens, 759

SW2d73,75 (Mo.AppS.D1988), or with the mother of a victim, State v. Jones, 7

SW3d413,416 (Mo.AppE.D1999), do not establish pregudice, then Judge Nichols contact
with awitness s son in acivil maiter certainly should not.

Also, from what Judge Nichols disclosed, it would appear that if there would be any
prgudice, it would be to the state, as the case Nichols served on involved allegations of abuse,
possibly by Peroti, upon Hansen.

Even though appdlant characterizes Hansen as “an uncharged co-participant,” thereis
abolutely no evidence that Hansen was a co-participant except from appelant's sdlf-serving
datements. This Court noted that gppdlant's clam that two friends, Darick [Widger] and
Anthony [Hansen] helped him with the burglary “was incongsent with the physcd evidence

and with subsequent datements made by Worthington.” State v.  Worthington, 8
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S.W.3d83(Mo.banc1999)’. At any rate, there were no issues in the pendty phase involving
whether or not Hansen was involved. Hansen was not a witness.  Judge Nichols certainly would
not have learned anything from having been Hansen's guardian ad litem when he was sx years
old that would have been rdevant to appellant's pendty hearing twelve years later. 2. Even if

there was a disqudifying bias, counsd did not have to consult with appellant

“While certain fundamentd decisons in a case-- whether or not to plead guilty, wave
a jury, tedify, or appeal-- repose with the accused, other decisions that an attorney must make
during the course of a trid are for the atorney aone, even without the advice or consultation

of the client.” State v. Hurt, 931 SW.2d213,214 (Mo.AppW.D1996). See dso State v. Boyd,

913 S.W2d838,845 (Mo.AppE.D1995); Jonesv. Barnes, 463 U.S745(1983).

In State v. Bdler, 949 SW2d269,274(Mo.AppE.D1997), the defendant claimed the
trid court abused its discretion by accepting a waver of counsd’s disqudification of the trid
court without conducting a hearing on the record and obtaning a knowing waver from
defendant himsdlf. The Court of Appeals, Eastern Didrict, noted that the defendant argued,

without dting any legd authority, that such a waver is a fundamenta decison which must be

" For example, he aleged that two men had helped him commit these crimes, that
one had begun unhooking the VCR and televison immediately after entering, and the men
had bound the victim (G.Plea.Tr23-24). However, appdlant had told police that he had
worked alone (Tr56-57), the VCR and television were plugged in and operational when
officers arrived at the scene (Tr27), and the autopsy showed that the victim had not been

bound (Tr489-90).
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made persondly by the accused. 1d. The Court held that such a decison is not so fundamenta
that it must be asserted by the accused and reasoned that the defendant's attorney “apparently
decided that the waiver was in defendant’s best interest, and the tria judge was not required to
hold a hearing on the matter as it was by consent of dl the parties” 1d.

Such is the case here. Counsal Green stated that while he did not consult with appellant,
he did conault with co-counsel Rosenblum in meking the decison to wave an objection to
Judge Nichols continuing to serve (1stSupp.PCR.L.F.491). As in Bdler, counsd apparently
decided that the waiver was in gppellant’ s best interest.

3. Decison not to seek disqudification was reasonable tria strategy

The record reflects that conddering dl of the extensve background investigation that
was done on Judge Nichols by Green prior to deciding to advise gppellant to plead guilty and
wave a jury trid in the punishment phase, counsd’s decison to continue with Nichols was
part of his reasoned tria drategy. Green testified that after the case was re-assigned to Judge
Nichols he “taked to other atorneys in the community about [Nichols],” including his partner
who had dhared office gpace with her in the past and Judge Ellsworth Cundiff
(1¢tSupp.PCR.L.F510-511,543). Ultimately, Green determined through his investigation that
Judge Nichols was “ a person of integrity . . . a far person” (1stSupp.PCR.L.F546). He stated
that they “redly didn't find anything negaive about her” (1stSupp.PCR.L.F546). Counsel’s

actions were not unreasonable in light of the circumstances.

4. No pregjudice
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Appdlant cannot show how prejudice from counsel’s actions. Appelant cams had he
known of Judge Nichols prior representation of Hansen, he would have withdrawn his guilty
plea and proceeded to trial (2nd.Supp.PCR.L.F219-220). When Judge Nichols redized that
she recognized Peroti from having served as guardian ad litem to her son, Hansen, appelant
had dready pled quilty. Appdlant would not have been entitted to withdrav his plea A
defendant is not entitled to withdraw a guilty plea as a matter of right; such relief is reserved
for extreordinary circumstances, such as a showing of fraud, mistake, misgpprehension, fear,
persuasion, or the holding out of false hopes. State v. Taylor, 929 SW2d209 (Mo.banc1996).
Because gopdlant would not have been entitled to withdraw, there is no merit to his clam that
he was pregjudiced by counsd’s actions.

Appdlant’'s rdiance on Geders v. United States, 425 U.S80 (1976), is unavaling.

Geders involved the question of whether the defendant was deprived of his right to the
assstance of counsd and held that “an order preventing petitioner from consulting his counsd
‘about anything’ during a 17-hour overnight recess between his direct and cross-examination
impined upon” such a right. 425 U.S. a 91. The clam here does not involve an outright
deprivation of appdlant's right to consult with his counsd, but whether his counsd was
indffective for faling to consult with hm about a matter which rests within counsd’s purview.

As dready noted above, counsel was under no duty to do so and he was not prejudiced
by counsd’s actions.

D. Claim of trial court error isnot cognizable
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Appdlant's dam that Judge Nichols should have recused hersdf is not cognizable

because it is a dam of error that could have been rased on direct appeal. State v. Middleton,

103S.W.3d726,740 (Mo.banc2003); Lugter v. State, 10 SW.3d 205,216(Mo.App.W.D.2000).

Post-conviction motions cannot be used as a substitute for direct apped. State v. Redman, 916

SW.2d 787,793(Mo.banc1996).

Even if this Court were to review gppdlant's dam of trid court error, his clam would
dill fal. Appdlant has not shown that Judge Nichols abused her discretion when she declined
to recuse hersdf after the parties had agreed to wave any objections. There is no indication
that Judge Nichols had any extrgudicia source of information about the case. The fact that
Judge Nichols served as guardian ad litem for someone who was not a witness to the case and
not involved in anyway did not establish a disgudifying bias. That she brought this to the
parties atention does not show that she thought it was a “problem” (AppBr65), but rather
shows good faith on her part®. Under the facts outlined above, a reasonable person, giving due
regard to the presumption of horesty and integrity, would neither find an appearance of

impropriety nor doubt the impartidity of the court. Appelant’s point fails.

8t is because the record here merely shows Judge Nichols good faith and not any
“concern about the propriety of continuing to serve,” as gppellant contends;, that the case

appdlant relies on is distinguishable (App.Br65-66). In United States v. Kelly, 888

F2d732,745 (11th Cir.1989), the trid judge “ expressed profound doubts about the
propriety of continuing to St on the case; indeed, he expressed near certainty that he
should disqudify himsdf.” (Emphass added).
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IV.JUDGE NICHOLS SERVED IMPARTIALLY

Appdlant dams that Judge Nichols was not ale to farly serve and she should have
been disqudified because his sentence “became linked with judicdd dection politics’
(App.Br77). Appdlant’'s clam is not cognizeble. Even if it were, it is meritless because Judge
Nichols did nothing to suggest an appearance of impropriety, and set sentencing for after the
election to ensure dl parties that the eection did not influence her decison.
A. Standard Of Review

Appdlate review of the denid of a post-conviction motion is limited determining
whether the findings of fact and concdusons of law are clearly erroneous. Moss v. State, 10
S.W.3d 508,511(Mo.banc 2000).

The movant has the burden of proving his clams by a preponderance of the evidence.
Supreme Court Rule 29.15(i).

To prevail on a dam of ineffective assstance of counsd, agppdlant mus “show that
counsd’s representation fell below an objective standard of reasonableness’ and that “there
is a reasonable probability that, but for counsd’s unprofessona errors, the result of the

proceeding would have been different.” Strickland v. Washington, 466 U.S. 668,688,694

(1984).
B. Facts

1. Guilty Plea, Pendty Phase, and Sentencing Hearings

On January 16, 1998, Judge Ellsworth Cundiff recused himsdf on his own motion and

the case was re-assigned to Judge Grace Nichols (L.F8). On August 28, 1998, less than two
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weeks before his trid (G.PleaTrll), gopedlat pled guilty to first-degree murder, first-degree
burglay, and forcible rape, before Judge Nichols (G.PleaTr1,17-18,30). At the end of the
plea proceedings, appe lant requested a pre-sentence investigation report (G.PleaTr32).

On September 14-17, 1998, pendty phase proceedings were tried without a jury before
Judge Nichols (Tr5-6,619). Prior to the start of the hearing, there was a discusson about
vidim impact daements to be made during the hearing (Tr7). Judge Nichols ordered the
prosecutor to indruct his witnesses not to express a preference during their testimony (Tr7).
The prosecutor noted he had ingtructed his witnesses but the victims “have sent victim impact
satements to the probation office dready” and maybe he could tak to Ms. Tinkham about
deleting the portion of the letters where they express their sentencing preference (Tr8).

On October 13, 1998, agppdlant filed a motion to disqualify Prosecutor Timothy Braun
on the bads that daements he had made in the press demonstrated his “stake in the
proceedings’ (L.F17;396-402). Appdlant dso filed a motion to permit filing of a pre-sentence
investigation (“PS”) report dlegng that the state was improperly contacting Probation and
Parole Officer Sandy Tinkham and that she had “received numerous phone cdls and contacts
from the victim’s family that went beyond mere impact victim statements’ (L.F403-405).

On October 15, 1998, a hearing was hdd on appdlant's motion to disqudify

(Oct15DQTr2).° At the hearing, defense counsd noted he was withdrawing his motion to file

*There are two supplemental transcripts from the direct appeal dated, October 15,
1998. One contains the motion to disquaify hearing and one contains the pendty phase

closing arguments.
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a private pre-sentence investigation report because the probation officer and the State agreed
to add appdlant's supplement to the report (Octl5DQTr2). The trid court then noted the
following:
COURT: There was also reference to the letters that areto be
provided to both the State and the defense?
COUNSEL: That's correct, your Honor. She [the probation officer] sad
she would with the Court’'s - - upon the Court’s order and that with respect to
the addresses that may be referenced in the letters, those can be blacked out.
COURT: And that was at the request of the State that the addresses be
blacked out?
COUNSEL:  Yes, your Honor.
COURT: Y ou have agreed to that?
COUNSEL: | have agreed to that.
COURT: Therefore, it will be the order that she provide those letters
to both sides.

(Oct15DQTr2-3)%.

19The court’ s order read, in relevant part, asfollows:

The Court further orders that copies of |letters that were attached to
the court’s copy of the Pre-Sentence Investigation Report be furnished to
attorneys for the state and the defendant. The Court aso orders that the

addresses of the writers be removed before being submitted to the attorneys.
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At the hearing, defense counsd and the state argued the merits of appellant’'s motion
to disqudify Prosecutor Braun based on the statements Braun made to the press
(Oct15DQTr3-20). Judge Nichols then noted as follows:

THE COURT: | know that this came up in a very quick manner. The thing

that sets this case apart is the fact that it's a judge-tried case in a penalty phase

only. | can tell you right now that | did read the article. | read it on the day that

it was printed as | do every morning. | was out of town only two days to the

Judicid College but — and | was, in fact, somewhat offended by the statements

that were made in that aticle, but agan, as | sad ealier, | have a great deal of

experience with the press and | know that they are — have limited space within

which to write articles. Everything | say does not always appear in the press, and

so | took that with a grain of salt that the statements that were made in there may

or may not have been complete statements, and that's just years of experience

with that kind of Stuation.

| am not going to disqudify Mr. Braun from participating in this matter,

nor am | going to issue a gag order on both sdes. As | said, thisis a somewhat

unusual circumstance in that | am hearing this case all by myself and there

were things during the penalty phase that | would normally have been very

harsh about allowing to happen in front of a jury, but you know, I am

aware of what’s going on, aware of all that’s going on, and when | am in

(L.F406).
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the courtroom and | just set aside those things, that if they are intended to
impact on my decision, it isn't going to happen, so | would hope that from
here on out, we are dmogt through with this case, we have cdosng arguments
tomorrow.

... It'sjust a matter of moving through the process, but | would ask that

you refran from making statements that will impact on the sate of the judiciary.

| am very concerned about a public appearance, that these things
are bagcally just political decisons that are being made. | have no
intention of making a political decison. | will follow the law. | will
follow the evidence. | will be working very hard over the next couple of
weeks to make sure that every piece of evidence is considered on both
sdes, and that | havereviewed all of the law.

As you know, | have asked counsd to provide for me al cases that impact
on the death pendty and life imprisonment choices that have been made by
judges in Missouri and | have done independent research on my own, as you
know, to make sure that dl cases are covered, and | will be working very hard in
the next few weeks to make sure that everything is condgdered from both sides,
and so | would ask that you refrain from discussing this publicly in a — certainly

in a politica partisan way, because | have no intention of doing that mysdlf, and
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| would ask that dl of the atorneys involved follow my lead. | will be very

disappointed if |1 hear that there are public statements being made about this case

pending the find resolution of the case. Is there anything further?
(Oct15DQTr20-22) (emphasis added).

At the November 4, 1998, sentencing hearing, appdlant submitted a supplement to the
pre-sentence investigation report (SentTr2). Defense counsel then noted as follows:

COUNSEL: Judge, | am sorry. | have been reminded there was some
matters that were contained in the pre-sentence invedtigation report. There was

some vidim impect letters that were sent to the Court, and they made references

to a preference for the type of punishment. We would ask the Court to disregard

those letters and in compliance with our mation in limine.

COURT: The Court will disregard any portion of those
statements that recommend a sentence.
(SentTr2-3)(emphasis added).

The court then announced that it found two aggraveting factors beyond a reasonable
doubt: 1) that gppdlant committed the murder while engaged in the perpetration of forcible
rape and firs-degree burglary; and 2) that gppellant committed the murder for the purpose of
recaving money or things of monetary vaue from the vidim (SentTr28-29). The court also
found that gppellant was raised in a dysfunctiond family, was neglected and abused as a child,
and was a long-term drug user (SentTr29). The court noted that it considered al the evidence

and aggravating and mitigaing circumstances, and sentenced appdlant to death for the murder
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and to consecutive sentences of thirty years and life for the burglary and rape, respectively
(SentTr29-30).

2. Post-Conviction Proceedings

a) Letters

Appdlant and the dtate stipulated to Movant's Exhibit 56, which conssts of letters that
were sedled in gppdlant's St. Charles County court file in cause number CR195-2377FX
(PCR.L.F926). The file consists of 24 letters. Thirteen of the letters were addressed to Sandy
Tinkham, the probation and paole officer assgned to write appelat’s pre-sentence
invedigation report, (Mov.Ex56at9,25,29,30,32,34,36,37,38,39,41,44,45), while three of
them were faxed to Tinkham from the St. Charles County Prosecuting Attorney’s Officett
(Mov.Ex56at20,21,23). Three other letters were either not addressed or were addressed “to
whom it may concern” (Mov.Ex56at17,28,42). However, one of the letters addressed to
“whom it may concern” had a file samp showing it was received by the Board of Probation and
Parole on the same day other letters addressed to Ms. Tinkham were recelved, Sept. 9, 1998

(Mov.Ex42). The remaning four letters were addressed directly to Judge Nichols, with two

UThe file samp on the letters and in the fax | etterhead are marked September 9-14,
1998 (Mov.Ex56). These dates corroborate the prosecutor’ s statement, prior to the penalty
phase hearing, that the victims had dready sent victim impact satementsto Ms. Tinkham
before the Court had ordered him to instruct them not to express their sentencing
preference (Tr7-8).
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of the four letters having been written after the sentence was imposed, and with three of the
four letters caling for Nichols to impose the death penalty (Mov.Ex56at3,5,7,33).

b) Newspaper Articles and Letters to the Editor

Appdlant filed Movant's Exhibit 13 with the motion court, which contained al of the
St. Louis Pogt-Dispaich articles and letters to the editor referencing appellant’s case from
October 1995 to December 1998 (Mov.Ex13at3349-3466). Appdlant highlighted some of
the articles in his amended motion and on agpped, paticulaly: those newspaper articles
covering the proceedings which quote Ms. Giffin's mother, cdling for the death penaty
(Mov.Ex13at3401-3403,3395,3379,3376); aticles covering the primary and genera dections
for prosecutor where Prosecutor Braun was quoted as saying that “the judiciary should share
the vdues of the community” and that the “community is overwhdmingly in favor of the desth
pendty”  (Mov.Ex13at3419,3383-3384,3430); articles covering the eection for St. Charles
County judge where Associate Circuit Judge Nancy Schneider was quoted as saying “the death
pendty and life in prison is an issue dl citizens are concerned about . . . . The judge can take
the place of the jury, so it is important that public offidds share ther vaues and bdiefs’ and
which noted that Nichols was predding over a case where she “must decide whether to
sentence him to death or life in prison” (Mov.Ex13at3405-3406); and letters to the editor
cdling for the death pendty or caling for voters to vote for Judge Schneider instead of Judge
Nichols if she did not make a decison on gppdlant’'s sentence prior to election day and
ingnuating that Nichols was waiting to sentence gppdlat so she could only “dgp him on the

wrist”  (Mov.Ex13at3373-3375,3370-3371). There was dso an aticle noting Prosecutor
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Braun and Judge Nichols were defeated in the November 3, 1998 election (Mov.Ex13at3404).

c) Tegimony Adduced

When asked if Green ever conddered asking for a change of judge for cause, the
following exchange occurred:

A: [GREEN] | can't say whether we - - | don’'t recal whether we considered it. |
would say that it's a strong possibility, given that | filed a motion for a gag order as to what was
going on. But if we had made a decison, we would have filed a motion for change of judge,
and | don't believe wedid. But I'll defer to the court file.

Q [PCR COUNSEL] W, you didn't.

A: Okay.

Q: My next question is, why didn’t you?

A: | have no reason. | can't tell you why we didn't.

(1stSupp.PCR.L.F493).  Green stated he did not recall receiving the letters that were directed
to Tinkham (1stSupp.PCR.L.F493-499). Green stated he had “ no reason” for not filing a
motion to disqualify Judge Nichols (1st.Supp.PCR.L.F493). Green dso dtated that some of
the letters were appropriate while others asking for the death sentence were not
(1stSupp.PCR.L.F499).

d) Mation Court Findings

The motion court denied this dam finding:
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Missouri Supreme Court Rule 20.03, Canon 3 dtates that “[a] Judge
sdl peform the duties of judidd office impatidly and diligently.
Paragraph B(3) of this Cannon further states that “[d judge shal be faithful
to the lav and mantan professonal competence in it. A judge shall not
be swayed by partisan interests, public clamor or fear of criticism”
[Empadisin origind].

The Court dso notes that both the trid judge, Grace Nichols, and
the dected St. Charles County Prosecutor, Timothy Braun, were both
defeated in that eection.

The movant has not pled facts in support of this clam, and the Court
gratuitoudy reviewed the dlegaions raised in this dam and has reviewed
the records and file of this case and finds this clam to be without merit,
and therefore thisclaim is denied.

(PCR.L.F1078). In a related clam, not raised on apped, regarding whether counsd should
have questioned the judge about her views on the death pendty, the motion court noted:

In the present case the trid court set the sentencing date of this case on
November 4, 1998, the day after election day. The record reflects that Judge
Nichols, by setting this matter for pronouncement of sentence the day after the
date of eection for her position, made a conscientious and ddiberate effort to
remove this case from any appearance of political expediency.

(PCR.L.F1081)(emphasis added).
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C. Appdlant’sclaim isnot cognizable and meritless
Appdlant's dam tha he did not recdve a far sentencing hearing because Judge

Nichols could not fairly serve is not cognizable because it is a clam of eror that could have

been raised on direct goped. See State v. Middleton, 103 SW.3d 726,740(Mo.banc2003);

Wilkins v. State, 802 S.W.2d 491,503-504 (Mo.banc1991)(clam of trid court error for

hearing inadmissble evidence from the pre-sentence invedtigation report and victim impact
datements at sentencing hearing not cognizable in a post-conviction motion). Post-conviction

moations cannot be used as a subgtitute for direct appeal. State v. Redman, 916 S.\W.2d 787,793

(Mo.banc1996).
Even if this Court were to review gppdlant's clam of trid court error, his clam would
dill fal. “It is presumed that judges act with honesty and integrity, and will not undertake to

presde in a trid in which they canot be impatid.” State v. Kinder, 942 S.W.2d

313,321(Mo.banc1996). A trid judge “has discretion to weigh his own bias” and review is for

an abuse of discretion. See State v. Boulware, 923 SW.2d 402,408 (Mo.App. W.D.1996). “A

judge should only be disqudified if a reasonable person, giving due regard to the presumption
of honesty and integrity, would find an appearance of impropriety and doubt the impartiality

of the court” State v. Whitfidd, 939 SW.2d 361,367(Mo.banc1997). “Genegdly, a

disqudifying bias or pregudice is one that has an extrgudicia source and results in an opinion
on the merits on some bass other than what the judge learned from his or her participation in

the case” Statev. Carter, 955 S.W.2d 548,557(M0.banc1997).



In State v. Taylor, 929 SW.2d 209,220(Mo.banc1996), the defendant clamed that
srong public opinion about the case required the judge's recusa. The defendant noted the
judge received a letter from someone asking to impose the death pendty and another letter
thanking the judge for imposng the death penalty. 1d. This Court held there was an insufficient
bass for recusa as “it is not unusud for a judge to recaive letters from the public or for there

to be publicty for crimes such in this case” Id (dting State v. Schneider, 736 SW.2d

392,403-404(M0.banc1987)).

In State v. McMillin, 783 SW.2d 82, 96 (Mo.banc1990), the defendant objected to the

trid court's “dleged reliance upon a vidim impact datement” that was included in the pre-
sentence investigation report. This Court noted there would be a danger if such victim impact
evidence is heard by a jury. Id. This Court further noted that “[t]he sentence in this case,
however, was imposed by the experienced trid judge after ample opportunity to weigh the facts
and the law. Where a judge, rather than a jury, is the trier of fact, the reviewing court presumes
that inadmissible evidence is not prejudicid.” 1d.

Such is the case here. Appellant has not overcome the presumption of Judge Nichols
impatidity. The record shows that of dl the letters in Movant’s Exhibit 56, only four were
actudly addressed to Judge Nichols, with two of the four having been written after the
sentence was imposed, and with three of the four letters cdling for Nichols to impose the
death pendty (Mov.Ex56at3,5,7,33). The other letters were either not addressed, or addressed

to Sandy Tinkham or “to whom it may concern.” (Mov.Ex56). Appdlant has not shown Judge

-55-



Nichols even read the letters, much less that she consdered the pleas for a death sentence in
making her determination.

Judge Nichols did refer to the letters addressed to Tinkham, which were attached to the
pre-sentence invedigation report and which were ordered disclosed to both sides (See
Oct15DQTr2-3;L.F406). Although Green clamed a the motion hearing that he did not recdl
seaing the letters, Green objected to these letters sent to Tinkham and asked Judge Nichols not
to consder the pleas for a death sentence (SentTr2-3). Judge Nichols responded that she
would “disregard any portion of those dtatements that recommend a sentence” (SentTr2-3).
This demondrates that Judge Nichols would not let anything ingppropriste in any letters
influence her decison.

There is no evidence to show that Judge Nichols relied on the letters in congdering
gopelant’s sentence.  He cannot overcome the presumption that Judge Nichols acted with
integrity and followed the law. Indeed, the fact that Judge Nichols said she would not consider
the |etters attached to the pre-se refutes gppdlant’s claim.

Appdlat’'s reliance on Gardner v. Forida, 430 U.S349 (1977), is unavaling

(App.Br80). In Gardner, the Supreme Court ruled that the Due Process clause was violated

when a judge relied, in part, on confidentia portions of a pre-sentence report. Id.at 351. The
trid court in Gardner specificdly stated that his death pendty sentence was based in part on
confidentia information contained in the pre-sentence report. Id. In contrast, here, the vast
mgority of the letters in the seded court file were sent to the pre-sentence investigation

writer and disclosed to both sides, and Judge Nichols stated that she would not consider the
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pless for a death sentence. In addition, Judge Nichols never said she relied on letters, she said
ghe only consdered the evidence in the case in deciding appdlant’s sentence (SentTr28-29).
There was smply no evidence that Judge Nichols relied on the letters that were seded in the

court file. Therefore, gppellant’ s reliance on Gardner is migplaced.

The fact that Judge Nichols sedled the letters does not suggest an appearance of
impropriety. Rather this shows that she did not consider them but wanted to preserve the letters
for the record by seding them in the court filee The same could be sad about the letters
addressed to Sandy Tinkham. Because Judge Nichols ordered that the letters disclosed to the
paties be redacted by blacking out names and addresses, (L.F406), it would appear that
Nichols sedled the unredacted letters in the court file. The record also shows that defense
counsdl were wdl aware of the letters that were sent to Tinkham. The fact remains that
gppd lant cannot show that Nichols was unduly influenced by the letters.

Nor does the record support the inference that Judge Nichols was unduly influenced by
the eection politics or the publicity in the case. Appdlant notes that a the motion to
disqudify Prosecutor Braun based on his statements to the press, Judge Nichols noted she was
offended by the Statements and was “very concerned about a public appearance, that these
things are bascdly just politicd decisons’ (App.Br69). Appelant fals to note, however, that
in the end Judge Nichols stated she had “no intention of making a political decison” and
tha she would “follow the law” and “follow the evidence” (Octl5DQTr21-22) (emphasis

added).
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Further, as the motion court noted, Judge Nichols took the issue of poalitics out of the
equation by ddaying sentencing untii November 4, 1998, the day after the dection. If she
redly was influenced by the public clamor for the desth pendty during the eection, then she
would have sentenced gppelant to death before the eection in order to gain favor with the
voters. Indeed, one letter to the editor asked for the voters to vote Judge Nichols out if she
did not make a decison prior to dection day (Mov.Ex13at3373-3375). If, on the other hand,
ghe was afrad of the voters reaction to her decison to give him life imprisonment without
parole, she would have so sentenced him after the dection. Appdlant's argument that Judge
Nichols imposed the death pendty in order to “podtion” hersdf for some future dective
office is pure speculation (App.Br80). Such an argument is an indictment on dl judges in the
state, both eected and appointed, for it would rase doubt on al judges decisons by claming
that the judges are positioning themselves for some unknown future eection.

Thus, even if gppelant’'s clam could be consdered in a post-conviction motion, given
dl the evidence from the record and from Judge Nichols hersdf that she would not consider
pless for the death sentence or alow politics to enter her decison, and that she would follow
the lav and evidence, appdlant's clam that Judge Nichols could not fairly serve must be
denied.

D. Ineffective Assistance of Counsel Claim

Appdlat dams that “reasonably competent counsd under similar circumstances

. . would have moved to disqudify Nichols’ (App.Br8l). However, as dready noted, there was

absolutely no evidence in the record to support gppellant’'s dam that Judge Nichols could not
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farly serve. Furthermore, the motion court did not have to credit counsd Green's testimony
tha he had no reason for faling to move to disqudify Judge Nichols, especidly since Green
firsd noted that there was a “srong posshility” that they had conddered moving to disqudify
Nichols around the time he moved to disqudify the prosecutor (1stSupp.PCR.L.F493). Also,
as noted in Point Ill, Green conducted a thorough investigation of Nichols before advising
gopdlant to plead quilty before her (1stSupp.PCR.L.F511). Green found that Judge Nichols
was “ a person of integrity . . . afar person” (1stSupp.PCR.L.F546). He stated that he “redly
didn't find anything negative about her” (1stSupp.PCR.L.F546). Given that Green found Judge
Nichols to be a person of integrity, and the record amply supports that conclusion, it is no
wonder that he decided not to move to disqualify her from the proceedings.

Nor has gpdlant shown that he suffered Strickland prgudice from his counsd’s
actions.  Appdlant's pogt-conviction motion did not plead any facts showing preudice.
Appdlant's amended motion and his argument on apped merely contain the conclusory
dlegation that Judge Nichols could not fairly serve under the circumstances. Appdlant “is
unable to point to any statement or ruling or other conduct by the trial judge during the course

of thetrid that bears any hint of bias” Kinder, 942 SW.2d at 322.

Based on dl the foregoing, appelant's dam that Judge Nichols could not farly serve

must be denied.
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V.  ADEQUATE SOCIAL HISTORY INVESTIGATION (Respondsto Appellant’s
PointsV and VIII).

Appdlat contends his counsd were ineffective for faling to adequately investigate his
mentd State at the time of the murder. Appellant presents two chdlenges in Point V. Firs,
appellat contends that counsd were ineffective when they faled to further invesigate a
diminished capacity defense based on various diagnoses made by Drs. Pincus, Cowan, and
Smith, menta hedth experts caled during the post-conviction proceedings(App.Br82).
Second, gppdlant argues counsd were ineffective when they failed to investigate and present
additional menta hedth mitigation evidence at the pendty phase (App.Br82). Fndly, in
appellant’s Point VIII, appelant contends counsd Green was ineffective for faling to “fully
investigate’ quilt defenses and penalty mitigation because of lack of money and that counsdl

should have requested funds from the court under Ake v. Oklahoma, 470 U.S68 (1985)

(App.Br123). Becausethe claims areinterreated, respondent will address them together.
A. Standard Of Review

Appdlate review of the denid of a post-conviction motion is limited determining
whether the findings of fact and concdudons of law are clearly erroneous. Moss v. State, 10
S.W.3d 508,511(Mo.banc 2000).

The movant has the burden of proving his dams by a preponderance of the evidence.
Supreme Court Rule 29.15(i).

To preval on a dam of ineffective assstance of counsd, gopelant mugt “show that

counsd’s representation fell below an objective standard of reasonableness’ and that “there
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iS a reasonable probability that, but for counsd’s unprofessond erors, the result of the

proceeding would have been different.” Strickland v. Washington 466 U.S. 668,688,694

(1984).
While Strickland involved a dam of ineffective assstance of trial counsel, a claim of
ineffective assstance of counsd in the context of a guilty plea is judged by the same standard.

Hill v. Lockhart, 474 U.S52 (1985). In the context of a quilty plea, however, “[tlhe . . .

‘prgudice  requirement . . . focuses on whether counsd’s conditutionaly ineffective
performance affected the outcome of the plea process. In other words, in order to satisfy the
‘prgudice  requirement, the defendant must show that there is a reasonable probability that,
but for counsd’s errors, he would not have pleaded guilty and would have indsted on going to
trid. . . " Id.ab58. “If conviction results from a quilty plea, ay dam of ingfective assstance
of counsd is immaerid except to the extent that it impinges the voluntariness and knowledge
with which the pleawas made.” State v. Rall, 942 S.W.2d 370,375 (Mo.banc1997).
B.Guilt Phase

Appdlat dams counsd were ineffective for faling to further investigate “his socid
higory and furnish it to experts, such as Drs. Pincus, Cowan, and Smith” (App.Br82).
Appdlant dams that had he furnished such information, he would have been diagnosed with
“Tourettes Syndrome, Attention Defict Hyperactivity Disorder, Obsessve Compulsive
Disorder, Bipolar Disorder, Fronta Lobe Cerebral Bran Dysfunction, and Post-Traumatic
Stress Disorder” and raised a diminished capacity defense (App.Br82). Appellant argues that

as a rexult of counsd’s falure to investigate, his guilty plea was unknowing and involuntary.
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To establish prgudice, appedlant contends that he would not have pleaded guilty had he known
that he had a viable defense to the murder.

1. Motion Court Findings

The motion court concluded that counsd acted reasonably in not further investigating
a diminished capecity defense for severd reasons. The motion court made extensve findings
of fact and stated in part:
The Court, as a preface to addressing the movant’s clams made in 8(a) and
9(@), finds that the trid court heard testimony from members of the movant's
family describing the difficult childhood of the movant'?>. In addition to the
tetimony of the movant's famly, much of the movant's higory, induding
educationd, medica, psychologicd and substance records, of the movant's life,
was wdl documented as evidenced by the thousands of pages of reports prepared
on the movat throughout his life These records consisted of a psychological
report prepared by the movant's school psychologidt, Vderie Kesder, when the
movant was fourteen years of age; movant's Limestone, lllinois Community High
School records, Lincoln Land Community College records, records from the
Peoria County Juvenile Court regarding the movant; the movant’s birth records
from the St. Francois Medica Center, Peoria, lllinois records of the lllinois

Depatment of Corrections, Juvenile Division; admisson and discharge

20ne of appedlant’s family members testified at trial, Carol Tegard, his materna

aunt (Tr673-724).

-62-



narratives from a substance abuse treatment program a White Oaks Knolls,
severa reports from Methodist Medicad Center, Peoria, lllinois; a psychologica
evauation by Leone Legan, M.A., and Donad Legan, Ed.D., on August 3, 1989,
records from the Human Service Center/White Oaks Companies of lllinois,
which contained a psychosocia assessment of the movant dated September 6,
1994.

Those records clearly supported the movant’'s mitigating clams that he
had been abused and neglected and that he had a long-term drug problem.
Moreover, movant’s trial counsd could not have presented this evidence without
investigating movant’ s psychologica and socid history.

Movant's trial counsd, N. Scott Rosenblum, tedtified that he had obtained
the sarvices of an additiona expert witness, Dr. Kevin Miller, M.D., a
psychiatris.  Trid counsd tedified that he provided this witness with the
materids that were requested by the expert witness and that Dr. Miller also had
two medings with the movant. The findings of Dr. Miller and Dr. Givon
concluded that movant did not suffer from a mental disease a the time of the
offense or a the time of trid. These findings further concluded that the movant
knew and gppreciated the nature, quaity and wrongfulness of his conduct.

There was a great dea of psychologica history of the movant by the time
he plead guilty to the charges and the pendty phase trid, and these diagnoses

were not entirely favorable to the movant. Dr. Max Givon's diagnostic
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impressons of the movat were: Axis |, maingering, cocaine dependence and
acohol abuse; the Axis Il diagnoss was that the movant had an antisocid
persondity disorder. There were also findings, a psychosocial history prepared
by Kevin Morrison dated September 6, 1994 among the records of movant's last
atempt at substance abuse]] treatment and a report regarding the two sessons the
movant had with a psychiatrigt, Dr. Jo-Ellyn Rydl, M.D. that took palce on July
31, 1995 and August 15, 1995.

Movant's trid counse coud rdy on Dr. Givon's pretria psychiatric
report regarding the movant's mentad state and of the reports prepared by Kevin
Morrison, Dr. Ryall and the subsequent opinion proffered by Dr. Miller.
Movant's trid attorney, Mr. Rosenblum, further tedtified that Dr. Miller could
not refute the findings of Dr. Givon.

.. . It is this court’s finding that trial counsel made reasonable efforts to
explore the posshiliies of a diminished capacity defense and to invedigate the
mentd Status of the movant, prior to the movant pleading guilty to these charges
and concluded that there was no bass to present the defense of diminished
capacity. The Court not only finds that these efforts were made prior to the
movant pleading quilty to these charges but that the movant was further advised

that by pleading guilty to the charges of forcible rgpe and burglary in the firg
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degree, he would be admitting to one of the aggravating circumstances submitted
by the State.

The Court finds it abundantly clear, from the expert testimony at the trid
and from the evidentiay heaing on the movat's post-tridl motion, that
reasonable experts interpreted the movant's socia history in different ways.
Much of the evidence the movant now presents could have been used against him
by the State. Ealy accounts and descriptions of the movant’s life confirm the
diagnogtic impressons of antisocia behavior and mdingering made by Dr. Givon
and confirmed by Dr. Miller. . . The court finds the movant to not be a credible
or rdiable witness due to his disparate and conflicting testimony throughout
these proceedings. These inconsgencies aso give further credence to Dr.
Givon'sfinding that the movant was maingering.

The Court finds problems inherent with Dr. Fincus testimony at the post-
trid evidentiary hearing in this matter. Agan, much of the information that Dr.
Pincus relied upon for his diagnoss was based upon the unrdiable disclosures
made by the movant. Dr. Pincus testified that his conclusions were based upon
a dnge meeting he had with the movant more than four years after the movant
had committed the rape and murder of Mdinda Giiffin. Presumably, the movant
having been in the custody of the St. Charles County Detention Center and the

Missouri Department of Adult Corrections since the time of his arest for these
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offenses, dcoholic beverages that he had access to a the time he committed
these crimes.  Dr. Pincus aso testified that he reviewed the same materials that
had been examined by Dr. Givon and Dr. Miller.

Smilaly, Dr. Smith examined the movat over four years after he raped
and murdered Mdinda Griffin. A mgority of the tests administered to the
movant by Dr. Smith related to substance abuse issues. Although Dr. Smith
would have added detalls and more elaborate explanations to those of Dr. Evans,
his tetimony was essentidly cumuldive to the evidence on the man point; that
movant’s conduct was the product of cocaine and acohol intoxication rather than
a sane and sober mind.  Since the trid court did find as a mitigating circumstance
that movant suffered from a long term substance abuse, Dr. Smith's testimony
was essntially cumulative and the falure to present that testimony was not
prgudicia to the movant.

Trid counsd’s pretrid conduct in having the movant examined by two
mental hedth professonas and conaulting with and cdling as a witness Dr.
[Roswdl] Lee Evans, J., a doctor of pharmacy, was a reasonable and thorough
investigation. Reasonable strategic decisons are not transformed into
ineffective counsd clams smply because the court rgects that theory of the
case. Furthermore, trid counsd cannot be found to be ineffective for not
locating another expert witness who would testify in a particular way.

(PCR L.F1067-1071)
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2) Decison to Plead Guilty

In support of his dam that counsel acted unreasonably, agppelant presented testimony
of one of his attorneys, Joseph Green. The date presented the testimony of Scott Rosenblum,
the attorney who was hired to represent appellant. Both attorneys discussed the process and
drategy that went into adviang gppdlant to plead quilty. Wayne King, a man who clamed to
be appdlant's uncle, consulted with both Green and Rosenblum to represent appellant
(1stSupp.PCR.L.F618)®.  Ultimately, King hired Rosenblum, who in turn contracted Green's
sarvices for $10,000 (1stSupp.PCR.L.F436,523,618 ). In August 1997, Rosenblum, Bradford
Kesder, and Green entered thar appearance (L.F7). Green believed the combined “unique
talents’ of Rosenblum, Kesser and himself, would amount to a “dream team’
(1stSupp.PCR.L.F445). Prior to appdlant’'s case, Green had handled from forty to fifty capita
cases (1stSupp.PCR.L.F521). Rosenblum had practiced exdusvey in cimind lawv from the
late 1980's, and had tried more than 150 jury trids, fifty homicides and seven capitd murder
trids (1stSupp.PCR.L.F616,618). Rosenblum asked Green to handle DNA issues and penalty
phase issues (1stSupp.PCR.L.F446,620).

Ealy on, the team consdered whether they should concede that gppdlant was in the Ms.
Griffin's condo through ether an dibi, “someone ese did it” or menta disease or defect
defense (1stSupp.PCR.L.F450,621). Green had just finished working on another DNA case

with the same laboratory in appelant’s case (1stSupp.PCR.L.F446). As such, Green dready

BFrom 1995 to August 1997, appellant was represented by Jodl Eisengtein and R.
Todd Ryan (L.F1-8).
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had the lab proficency and protocal reports (1stSupp.PCR.L.F447). He taked with an expert
about the DNA results and determined there was “litle - - - if no way to chalenge the
contamination of the genetic markers that matched [appellant] that were found on her body”
(1stSupp.PCR.L.F447,621).

Then, they consdered Dr. Givon's mentd examination report (1stSupp.PCR.L.F450).
Appdlant's previous attorney had requested a menta examination pursuant to 8552.020
(L.F41-42).Dr. Givon noted in his report that after interviewing two witnesses, reviewing a
laage number of documents pertaining to gopdlant's higtory, interviewing appdlant for gx
hours, and reviewing the result of a psychologicd test he adminisgered to appelant, he found
that appdlant had no menta disease or defect (St.Ex39atl-2). Givon diagnosed appdlant as
cocane and acohol dependent, and as having anti-socid personality disorder (St.Ex39at16).

He adso reported that appelant's test results and his interview with agppellant showed
maingering (S.Ex16).

After they reviewed Givon's report the defense team “figured” that a diminished
capacity defense was out (1stSupp.PCR.L.F450,531,622). Rosenblum believed that in generd,
diminished capacity defenses do not go over wel and are difficult to defend
(1stSupp.PCR.L.F622-623). Rosenblum believed they would have an “uphill battle’ presenting
a dminished capacity defense given dl the evidence of gppedlant’'s drug and acohol use
(1stSupp.PCR.L.F624).

In January 1998, during a pre-trial conference, Green got the impression from Judge

Ellsvorth Cundiff that if gppdlant were to plead guilty to first-degree murder, Cundiff would
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be amenable to giving appellant a sentence of life in prison without parole
(1stSupp.PCR.L.F506-507). Appelant filed a motion to change his plea and decided to plead
guilty when according to Green, Judge Cundiff recused himsdf after having an “intense”
meeting with Ms. Griffin's family (1stSupp.PCR.L.F507-508). The case was re-assgned to
Judge Nichols (L.F8).

At this paint, the team regrouped and debated the “pros and cons’ of pleading guilty with
gopdlant (1stSupp.PCR.L.F509). Green tedified that after the case was re-assgned to Judge
Nichols he “taked to other atorneys in the community about [Nicholg,” including his partner
who had shared office space with her in the past and Judge Cundiff (1stSupp.PCR.L.F510-511,
543). Ultimady, Green determined through his investigation that Judge Nichols was “ a person
of integrity . . . afair person” (1stSupp.PCR.L.F546).

While determining what the next step would be, Rosenblum discussed appellant’s case
with Dr. Cuneo (1stSupp.PCR.L.F628-629, 631)*. He consulted with a Dr. Raven as well
during this time, but he declined to take on the case (1stSupp.PCR.L.F629). Rosenblum was
then looking for a medical doctor because he believed they were more persuasive than
psychologists (1stSupp.PCR.L.F629). He retained Dr. Kevin Miller, a forensc psychiatrist
with St. Louis Universty to see if gopdlant could have a diminished capacity defense
(1stSupp.PCR.L.F629-630).

Dr. Miller had severa hours of vistaion with gppelant in addition to receiving police

reports, Dr. Givon's report, and the records that Givon used (1stSupp.PCR.L.F631). Dr. Miller

1Dr. Cuneo was endorsed as a defense witness (LF34).
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diagnosed appdlant with ADHD, cocane dependency, adcohol abuse, PTSD, mgor depressve
disorder, anti-persondity disorder (Mov.Ex10at2608). Miller noted the possible presence of
bipolar and disassociative disorders as wdl as mdingering and complex partid seizures
(Mov.Ex10). He primarily wanted to use Miller for the guilt phase (1stSupp.PCR.L.FG634).
He talked to Green about Miller's findings (1stSupp.PCR.L.F634).”> Rosenblum adso had
“lengthy discussions’ with Miller and began to “rule him out” asawitness
He had taked about things that caused me great concern.  Things such
as self reporting incidents that were not evidenced under hypnosis, which
| thought could have played into the maingering issue.
The anti-social personality disorder, which would have
collaborated Givon, and one of my man goals was to discredit Givon. That
was disurbing, very disturbing.
He ruled out bipolar disorder, which | thought we had some notes from
the jal that certainly | could use as crossexamination on Givon because of
some of the things Givon did or didn't do when he recelved some of the jal
notes.
So by and large | thought whatever little nuggets that you could
mine from Dr. Miller’s report it was far outweighed by what | considered

substantial, substantial negative impact histestimony would have had.

15Green tedtified that he did not find out about Dr. Miller until the post-conviction

proceedings (1stSupp.PCR.L.F467).

-70 -



(1stSupp.PCR.L.F634-635) (emphasis added).

Also during this time, the team had access to “the sources of data’ used by Dr. Givon,
and the data contaned a lot of appellant’'s socid history which had been documented
throughout his life (1stSupp.PCR.L.F529). In addition, Green contacted appellant's mother “at
leest two timess” through ten to fifteen minute phone cals (1stSupp.PCR.L.F455). During
these phone cdls, Green could not get much history from her because it “was hard to keep her
on topic” as she was concerned about how she was coming off in the media as a bad mother
(1stSupp.PCR.L.F455).  His mother wanted to defend her podtion as a great mother
(1stSupp.PCR.L.F455).  Green dated that he did not consder asking for her records
(1stSupp.PCR.L.F456). Green adso tried to locate appellant’s father, but he was incarcerated
a that time (1stSupp.PCR.L.F562). Ultimately, the team were “reviewing different options
and preparing to try the case and had to be ready to try the case” (1stSupp.PCR.L.F644).

After Judge Nichols was assigned to the case, appédlant asked the team why he dill
could not plead guilty (1stSupp.PCR.L.F640). They discussed the advantages to pleading
guilty, which induded avoiding angering the judge by going to trid when there was
overwhelming evidence and that by just doing a pendty phase, it would show the judge how
appdlant was taking responsbility (1stSupp.PCR.L.F642). They dso explained the risks, which
included that he would have to admit to the Statutory aggravators because of the rape and
burglary charges (1stSupp.PCR.L.F643). At dl times, Rosenblum told appdlant that they could
take the case to trid, and that it was his decision (1stSupp.PCR.L.F646).

Green decided there were disadvantages to having ajury trid:
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To the best of my recollection as | St here some years later, our
concerns were the nature of the crime itself, that it was a home invasion into
a dnge woman's house, that she was sexually assaulted, the manner of her
death and the length of time it took to kill her by virtue of strangulation,
the videotape of the scene that showed her body in a — as | recdl, a spread-eagle
postion with some type of animal feces around her body, completely exposed.

That was a dgnificant factor, taking into account the fact that he — his
DNA that we could not rebut was present at the scene and her body. It was taken
into account that we had virtudly no defense to murder in the first degree, given
his own statements that he made to the police that were going to be put into
evidence.

And tha after a jury would hear dl that, and if we chdlenged that with a
jury by — that we would lose some credibility with the jury going into the pendty
phase for — for chalenging dl those aspects of him being not guilty.

(1stSupp.PCR.L.F565-566) (emphasis added).
Rosenblum had similar concerns:

My opinion on this case, based on everything, based on all the facts,
based on the photographs, based on Mr. Worthington's appearance, based on
just the rather egregious pictures that were going to be displayed, | thought
trying the case, actudly trying the case to a judge would have been better

drategy that trying it to a jury in St. Charles County, based upon what | learned,
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based upon the information | was relying on by those that may be been in a better
postion than me to determine the atmosphere and the jury demographics in St
Charles.

(1stSupp.PCR.L.F626) (emphasis added).
Green and Rosenblum advised appdlant to plead guilty (1stSupp.PCR.L.F647).

3. Counsd’s actions were objectively reasonable

As is evident, counsd’s investigation of appdlant's mentd state at the time of the crime
was in no way ddficient. “In terms of an attorney’s duty to investigate, an investigation need
only be adequate under the circumstances, and ‘the reasonableness of a decison not to
invedigate depends upon the drategic choices and information provided by the defendant.’”

Ringo v. State, 120 SW3d743,748 (Mo.banc2003). “When counsd knows generdly the facts

that support a potential defense, ‘the need for further investigation may be consderably
dminished or diminaed dtogether. ” 1d. And, in assessng a decison not to investigate,
courts mus “agpply[] a heavy measure of deference to counsd’s judgments” Ervin v. State, 80
S.W3d817,824 (Mo.banc2002).

Here, defense counsd were seasoned, cgpitd-litigation attorneys, who had tried a
combined total of approximady fifty to sxty capitad cases, and who had decided after
weighing the facts of the case, two mentd hedth reports, which contained mental evauations
of gppdlant throughout his life, and numerous school, hospital, rehabilitation, and police
reports, that gppdlant’s best course of action was to plead guilty and try the pendty phase

before the judge.

-73-



Although Rosenblum had retained Dr. Miller to evauate appdlant in the hope of a
diminished capacity defense, and Miller did make some favorable conclusons, Rosenblum
decided that “whatever little nuggets that you could mine from Dr. Miller’s report it was
far outweighed by what | consdered substantial, substantial negative impact his
testimony would have had” (1stSupp.PCR.L.F635). Thus, counsa reasonably avoided the use

of evidence that would have had a “mixed impact” Bucklew v. State, 38 S.W3d395,398

(Mo.banc2001). Rosenblum feared that Miller would corroborate Givon's  anti-socid
persondity disorder and mdingering diagnoses. Counsd were reasonable in relying on both
Drs. Givon and Mille’'s reports and deciding to advise gopdlat to plead guilty. Counsel
invedigated possble drategies and thar actions should rardly be “second-guesged].”

Middleton v. State, 103 SW3d726, 736 (Mo.banc2003). “Trid counsd is normdly in the best

position to assess the tradeoffs involved in sdlecting particular defenses” 1d.

Appdlant ingds that there was not enough investigation done and that with more
information they could have furnished it to other experts who would have been more favorable.
However, because counsd had dready shopped for an expert, there was no duty to continue to
shop for a more favorable expert. “[D]efense counsd cannot be found ineffective for faling

to shop for a more favorable expert witness” Winfidd v. State, 93 SW3d732,741

(Mo.banc2002) (where previous menta examination concluded that “a mentd disturbance did
not subgantidly affect [the defendant’s] behavior during the instant offense,” counsel was not
inffective for faling to invedigate and present psychiatric evidence of extreme emotiona

disturbance through a different expert); Lyons v. State, 39 SW.3d 32, 38-39 (Mo.banc2001)
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(where previous expert examination had observed “no evidence of brain damage,” counsd was
not ineffective for faling to obtan a different expert to conduct neuropsychological testing).
Indeed, Green dated that he does not go “expert shopping,” but rather seeks experts who are
credible and not “overused” (1stSupp.PCR.L.F579).

As the foregoing demonstrates, the motion court did not clearly err when it found that
counsel conducted an adequate investigation of this cases Counsd made a reasoned
determination not to pursue a mentd hedth defense after a thorough investigation of the facts
underlying appdlant’s crime and of his mentd hedth background.

4. Appdlant was not prejudiced

Appdlant must show that he would not have pleaded guilty and instead would have

indsted on going to trid had counsel conducted a further investigation. Hill v. Lockhart, 474

U.Sa58. A review of the record supports the motion court’s finding that appellant would not
have ingsed on going to trid because the evidence shows that he did not have a viable
diminished capacity defense.

In support of his daim that he had a viable diminished capacity defense, appellant
presented the tesimony of three experts. Appellant caled Dr. Jonathan Pincus, a neurologist,
who diagnosed appdlant with Frontal Lobe Disorder, Tourette€'s Syndrome, Obsessve
Compulsive Disorder, Bipolar Disorder, and Attention Deficit Disorder
(PCRTr93,98,110,111). Pincus concluded that appellant could not deliberate and was under
the influence of extreme emoctiond disturbance a the time of the murder (PCRTr121). Dr.

Fincus dso stated that appellant was undermedicated while in the St. Charles County jall
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(PCRTr124). In addition to the documents Drs. Givon and Miller had, Pincus was furnished
with afidavits from agppellant's mother, father and various friend and family members as well
as his mother’ s police reports and his uncle' s mental hedlth records (PCRTr101-102).

However, Fincus conceded that he was the firda menta hedth professonal, from a long
line of others, who has diagnosed appdlant with Tourette' s Syndrome (PCRTr164). Pincus
acknowledged that the same observations he believed supported his Tourette's diagnoss, such
as disrupting others and making loud noises, could also support an anti-socid persondity
disorder diagnoss (PCRTr160-162). The reports of appellant having tics before age 13 came
from ether gppelant or his father and Pincus only observed one motor tic during his
evduation (PCRTr164,169). His obsessve-compulsve disorder diagnoss was dso based on
appellant’ s salf-reporting (PCRTr191).

In addition to Pincus testimony, appdlant presented the testimony of Dr. Dennis
Cowan, a neuropsychologisg (PCRTr210). Cowan concluded appdlant had dgnificant frontd
lobe dyfunction resulting in problems with his higher-lever absract reasoning, problem-
solving, judgment, decison-making, and short-term functioning(PCRTr325-326). Cowan
found these problems were caused by genetics, head injuries, the abuse appellant’'s mother
auffered during pregnancy, and agppelant’'s substance abuse (PCRTr326). Cowan's diagnoses
included cerebral brain dysfunction, ADHD, Tourette's and bipolar disorder
(Mov.Ex18at4636). Cowan interviewed and peformed tests on gppdlant's mother, father,

uncles and aunt (PCRTr248). The motion court found that the evidence from Cowan’'s report
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deding with his examinaion of dl the family members was inadmissble and irrdevant
(PCRTr263).

Cowan acknowledged that the evidence of appellant's head injuries were sdlf-reported
by aopdlant and he did not conduct or review any EEG, CT or MRI head scans of appdlant
(PCRTr340,389-390). Cowan also conceded that the ADHD symptoms he observed and
interpreted from appelant’'s background are aso seen with people who are on drugs and that
depressve episodes can dso come from substance abuse mood disorder (PCRTr353-
354,373). Cowan dso acknowledged that he did not diagnose appelant with Tourette's until
after Fincus had, and he had not reported seeing a motor tic from appelant until his second
interview (PCRTr404-405).

Fndly, Dr. Robert Smith, a dinicd psychologis and addiction specidigt, testified that
based on dl of the above referenced materials, he diagnosed appellant with ADHD, bipolar
disorder, cerebra bran dydunction, PTSD, and substance dependence (PCRTr552).  Smith
tedtified that appdlant was suffeing from diminished capacity because of hs disorders
(PCRTr554). Smith aso dated that after reviewing the St. Charles County record, he
determined that he was only “intermittenly” provided with medication, the secluson they had
hm under triggered PTSD and that his “acting out” was from the Tourette's disorder
(PCRTr555). As with Cowan, the motion court held that it was not receiving evidence
regarding his interviews with gppdlant's famlly members for its truth, but only as it affected

Smith' s dianoses of gppellant (PCRTr491).
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These witnesses would not have provided appellant with a viable defense.  As noted
above, dl of the doctors condusgons were dggnificantly dependent on appellant’s self-
reporting. The motion court specificdly found that gppellant was not a credible witness “due
to his disparate and oconflicting testimony throughout these proceedings’ and that the
incongdgencies gve further credence to Givon's finding that gppelant was malingering

(PCRLF1070)%,

5 The motion court’s finding that appdlant was not credible is correct in light of new
assartions gppdlant has made during the post-conviction proceedings.  Appellant testified in
his depostion for the fird time that he had a sexua rdaionship with Ms. Griffin, that she
owed $400 for methamphetamine she purchased from Darick Widger two weeks before the
murder, and that Widger and Anthony Hansen killed her “over dope” (2ndSupp.PCR.L.F168-
169,234). Appellant clamed that Widger was upset about the money she owed, that they fought
over breaking into her house to get the money, and that appellant used a key Ms. Griffin had
given gopdlant to enter her apatment  (2ndSupp.PCR.L.F171-172,229-230).  Appellant
admitted that he did not tdl this information to any of the menta hedth experts retained to
hdp him, but damed that he only told his attorneys (2ndSupp.PCR.L.F263-264). Green and
Rosenblum stated that gppellant never told them he had a sexud rdationship with Ms. Griffin,
that he had helped her purchase methamphetamine [athough Green “vaguelly] remembered tak
of a drug deal and her “peripherd” involvement], or that he had a key to her apartment
(2ndSupp.PCR.L.F654,700-701,702,706). Appdlant dso clamed he was once shot in the

head and tha he could not recdl if he told his menta hedth experts about the injury
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Furthermore, appellant’'s behavior on the night of the murder was inconagent with the
experts opinions that gppdlant was suffering from diminished capacity. The evidence against
gopdlant was drong.  The evidence edtablished that gppelant lived in the same condominium
complex as Ms. Giiffin and knew who she was (Tr21,53-54). On the night of the murder, he
saw tha Ms. Giffin's kitchen window was open (G.PTr23;Tr54). After seeing her window
open, gopdlant got a razor blade and gloves, and when he returned to her condo, he saw that a
bathroom light had been turned on - yet he ill chose to enter the house and cut through the
window screen(Tr22-24). The wounds on her neck showed that appellant used a rope or cord
in addition to his hands to drangle her (Tr478-479). The evidence dso showed that agppellant
had been driving Ms. Griffin's car the morning after her murder (Tr31,45-47), appdlant had
given ome of Ms. Griffin's property to his friends (Tr32-37,55), when appellant was arrested
he was carying Ms. Griffin's property in his fanny pack (Tr28-31,56), and appellants initidly
lied to police officers when questioned about this aime (St.Ex2Aat13,45). All this shows
overwhelming evidence that gppellant acted with ddliberation on the night of the murder.

Hndly, gppelant has not demondtrated that had these witnesses been available, he would
not have pleaded quilty. Although appdlant sad as much during the post-conviction
proceedings, the record belies such aclam.

Rosenblum  tedtified that gppellant expressed his “desire’ to spare the family from

having to go through a trid and that gppellant got excited at the prospect of showing a different

(2ndSupp.PCR.L.F293). None of the mental health experts noted a shot to the head as one of
gopdlant’ s sgnificant head injuries.
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gde of hmsdf if he were to plead guilty (1stSupp.PCR.L.F642). Appdlant told Rosenblum
he had wanted to plead guilty “dl dong’ (1stSupp.PCR.L.F688). In fact, appelant stated in an
interview with the St. Louis Pogt-Dispatch, conducted just after his guilty plea, “1 know I'm
quilty, so why put the family through it, why put mysdf through it?” and “I don’t think the
family would have been able to handle it” (Supp.PCRTr26;PCR L.F713). Appdlant further
stated that he wanted to plead guilty “right away, but his first atorney had talked him out of it”
(PCRL.F713).

Thus, gppdlant cannot show prgudice. The record refutes appellant’s clam that but for
his counsd’s inadequate investigation of his mental hedth issues, he would have inssted on

going to trial. Hill v. Lockhart, 474 U.Sat58. Appdlant tedtified that he had aways wanted to

plead quilty and avoid a trid. In light of this testimony, gppellant does not explan how the
court’s conclusion was clearly erroneous.

C. Penalty Phase

Appdlat dso dams counsd’s dleged inadequate investigation of his socia history
prevented him from cdling Drs. Pincus, Cowan, and Smith to “mitigate punishment and rebut
agoravation” (App.Br82). Appdlant contends he was prgudiced because, had this additiona
evidence been presented, the court would not have sentenced him to desth. The motion court
regjected gppdlant’'s dam for the same reasons it regected gppdlant’s guilt-phase clam. The
motion court concluded that counsd's decison not to present additiona mitigating evidence
was reasonable and not prejudicid.

1. Triad Counsd’s Actions were Objectively Reasonable.
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Rosenblum tedtified that after a decison was made to plead guilty, he set about devising
a drategy to crossexamine Dr. Givon, while Green set about retaning the services of Dr.
Roswel Evans to explain gppellant’s actions as a result of his intoxication on the night of the
murder (1stSupp.PCR.L.F635). As with the gult phase consderations, Rosenblum thought thet
because Mille’s hypnoss did not confirm appdlant's sdf-reporting accounts, Givon's
mdingering diagnoss would be supported (1stSupp.PCR.L.F636). Counsd’s pendty-phase
drategy was to offer mitigating evidence to show that gppdlant was a product of his family
environment, abandoned by his parents and “discarded” by the dtate, and that as such, the state
should not then seek his death (1stSupp.PCR.L.F569,650).

To that end, Green made a strategic decison to dipulate to a great deal of evidence that
documented his “socid higory” (1stSupp.PCR.L.F.651). Counsd then eicited from the da€'s
witnesses dl of the instances where gppdlant had menta hedth or drug abuse treatment during
his life that appelant's parents were wel-known to the police (Tr234-235); that appdlant’s
faher had an extendgve cimind history and that he taught appellat to do burglaries (Tr269);
that gppdlant grew up in a dysfunctiond chaotic family, with a chronic acoholic mother and
a heroin-addicted father (Tr.276;St.Ex.33batA-98-102); that he suffered from years of chronic
neglect and emotiond, physca and sexud abuse, but was never removed from the home
(Tr277); that he was diagnosed with socia maladjustment with a conduct disorder (Tr276); that
gopdlant attempted suicide severd times (Tr277-278); that he was diagnosed with Substance

Abuse Disorder and Dysthymic Disorders and Borderline Persondity Disorder (Tr280).
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Appdlant's materna aunt, Carol Tegard, testified on his behaf that: his father, Richard,
was a wdl-known drug user and his mother, Patty, was deding drugs (Tr675-676); his maternd
grandparents were acoholics (Tr677); Richard was in and out of jal congtantly and would get
involved with drugs and disappear (Tr678); Patty eventualy became a prostitute to support her
drug and dcohol habit (Tr680); Patty attempted suicide 15 to 20 times (Tr681); appelant
watched as paramedics responded to the scene upon the suicide attempts (Tr682).

Dr. Evans tedified that appellant’s acohol and drug abuse made him unable to control
his impulses and impaired his judgment (Tr774) and that he had a classic case of polysubstance
abuse (Tr771-772).

Rosenblum noted that “the lack of what a doctor does is more effective in cross-
examination than” what is done in substance (1stSupp.PCR.L.F683). Accordingly, Rosenblum
set about cross-examining Givon on the methods he used in his mentd evauation of appelant
and whether he had a predispostion to diagnose a defendant with mdingering. Givon's cross-
examination condsted of approximatey 112 pages of transcript where Rosenblum got Dr.
Givon to acknowledge that other mental hedth professonds had diagnosed appellant with
vaious disorders that he dismissed (Tr383-385,40,413-415). Givon aso conceded that it
would be important to establish a genetic basis for gppelant’'s behavior and that such a bass
would incdlude that both his parents were drug addicts and his grandparents were acoholics
(Tr354).

Counsd actions were reasonable. Taylor v. State, 126 SW3d755,762 (Mo.banc 2004)

(reasonable to attempt to establish that defendant was a “victim” of a disadvantaged background

-82-



and not unressonable in fearing “adverse aspects’ of an expert's testimony that “might”
outweigh any ussfulness of the testimony).t’

2. Appdlant Not Prejudiced.

Appdlat was not pregudiced by counsd's decison not to present additional evidence
rdated to appdlant's mentd state during the pendty phase because the evidence would not

have changed the sentencing outcome. As noted above, counsd dlicited a great deal of

Thus, counsdl’ s actions here are in stark contrast to the actions of counsel found to

be ineffective in Wigdinsv. Smith, 123S.Ct2527(2003) and Williamsv. Taylor, 529
U.S362 (2000). In Wigdins, counsd failed to conduct virtudly any investigation into his
client’s childhood and locate an abundance of potentialy mitigating evidence, including
evidence of severe privation and abuse by his dcohalic, absentee mother, physica torment,
sexud moledtation, and repested rape while in foster care, his time spent homeless and his
diminished menta capacities. Wiggins, 123 S.Ctat25. Wiggin's counsd exacerbated this
problem by promising the jury in her opening statement that it would hear such evidence.

1dat2532. In Williams, supra, the defense attorneys only presented minima mitigating

evidence from three witnesses (including an unplanned witness pulled out of the audience at
trid), began preparing for pendty phase only aweek before trid, and they did not obtain
certain records (because they incorrectly believed that the records were privileged), they
failed to introduce available evidence of the defendant’ s borderline mentd retardation, they
did not seek prison records, and they failed to return acdl of awitness who offered to

testify favorably for the defendant.
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gopdlant’s socid higory, both from his family and mentd hedth background, induding various
diagnoses appdlant has had that did not dways correspond with Dr. Givon's diagnoses ( See
also App.Direct.Apped Brief14-15; RespAppdxA22-A30).

There was a great deal of aggravating evidence presented by the State. The evidence
showed that gppelant had a long crimind history (St.Ex33(b),35,83). He left a drug treatment
program on his own accord because it was “too rdigious’ (Tr258). Although he was capable
of functioning in the world (Tr454), he conscioudy chose to keep committing crimes,
induding robbing and shooting at his own grandfather when that grandfather was dying of
cancer (Tr230-31), and bresking into a neighbor's condominium for the purpose of stedling
her property and sexually assaulting her (Tr98-103). Appdlant has tried to take the least
amount of respongbility possible for these crimes he initidly told police that he had nothing
to do with the cime (SL.Ex2), even after admitting to the murder he told police he did not rape
Ms. Giffin (Tr56), he lied when he damed that he could not remember the rape and murder
because he had taken drugs (Tr447-49), he told Givon that he could not have raped Ms. Griffin
(Tr307), he tried to fake the results of his menta competency evaduation (Tr320), and he lied
a the quilty plea hearing when he clamed that two other men encouraged and helped him to
commit the burglary (G.Plealr23-27,Tr56-57). Also, in the three years appelant was
incarcerated before pleading guilty, he was involved in 55 correctiona incidents
(Tr152,St.Ex82), induding thregtening to kill jal officers (Trl42-43), and physicaly

assaulting jall officers on more than one occasion (Tr139,142).



Regardless of the abundance of evidence presented on appellant’s character in the
pendty phase, the bottom line remans, however, that the most aggravating factor remained, as
both counsd candidly dated, the “egregious’ facts of the crime itsdf (1stSupp.PCR.L.F565-
566,626). These were facts gppd lant pleaded guilty to before the sentencing phase began.

The motion court was not clearly erroneous in rgecting appedlant's second clam of
ineffective assstance of tria counsd.

D. Inaufficient Funds Allegation

For his third dam of ineffective assstance of counsd, appellant contends that counsel

was ineffective because he did not have suffident funds to adequately investigate his socid

hisgory and for faling to request funds from the court under Ake v. Oklaéhoma, supra The

motion court rejected gppellant’s claim finding as follows:

The tesimony in this case reflects that trid counsel was paid a fee to
represent the movant. Further testimony adduced during evidentiary hearing in
this case shows that there was no further payment made by the movant towards
the expenses incurred by tria counsel for the preparation of this case. Further
evidence shows that trid counsdl expended funds for an expert witness to review
the State's DNA evidence'®; for Dr. Miller's time for the review of materids

relating to the movant’s psychologica higory and two vigts with the movant;

18A s noted earlier, because Green had just finished working on another DNA case
with the same laboratory used in appdlant’s case, Green talked with an expert about the

DNA results (1stSupp.PCR.L.F446-447).
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and for Dr. Evans review of the evidence in this matter and to testify at trid.

The dlegation contained in this point of movant’s petition is conclusionary, if

not speculative, and thus fails to meet the burden. this point is denied.

(PCR L.F.1075). The motion court’s findings and conclusions are not clearly erroneous.

As discussed above, counsd’s decison not to further investigate a diminished capacity
defense was based on counsd’s belief this evidence would not have been effective during the
guilty or pendty phases of trid. Counsel had no reason to seek additional funds from the tria
court under Ake, especidly since gppdlant’s previous atorney had unsuccessfully tried to seek
funds from the court.

Furthermore, gppelant did not prove that he was prgudiced by an dleged lack of funds.
A review of Green's tedimony reveds that: Green, who was sub-contracted by Rosenblum,
asked Rosenblum for money for some issues and recelved funds for some while he did not for
others, dthough no money was put forward for a mitigation specidist, Green dated that they
did discuss hiring one but that he could not remember why they did not do so
(1stSupp.PCR.L.F459-460). This does not overcome the presumption that the team’s decision

not to hire a mitigaion specidist was part of ther drategy. Fretwdl v. Norris, 133 F.3d

621,623-24(8"Cir.1998) (using counsd’s inability to recdl his reasons for his actions as
evidence of ineffective assstance violates Strickland’s presumption that an attorney performed
reesonably).  Also, Green tedtified that he wanted money for a DNA expert, but then
determined that hiring an expert would not be necessary and that he did get money to hire Dr.

Evans (1stSupp.PCR.L.F459-460).
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Appdlant focuses on Green's gatements that he did not control the funds and that one
of the reasons he did not go to Peoria to invesigate appdlat’s family was because of “time
and expensg’ (App.Br129). However, Green stated that there was a “boatload” of reasons for
why he did not go to Peoria, induding the “sequence of events’ that transpired after the first
atempt to plead quilty under Judge Cundiff, and that there were “drategies’ involved
(1stSupp.PCR.L.F458). Green dated that a lot of the reasons he did not go to Peoria “had to
do with the changes of the judge’ (1stSupp.PCR.L.F458). Furthermore, gopelant did not ask
Rosenblum if Green had requested money or if there was any course of action that did not
occur due to lack of funds  Rosenblum was “presumed to have undertaken adequate
investigation and made adequate drategic decisons’ in his handling of the funds. Taylor, 126
SW3dat758 (where only one of the attorneys in a cepita case was called to testify, but the
other was not, the defendant faled to carry his burden of proof regarding his alegations of the
other's indffective assstance of counsd.”) In fact, the record shows that money was
expended to hire Drs. Evans and Miller to evauate gppelant's mental hedth. Any clam that
gppdlant had insufficient funds to investigate his case has not been proven and is meritless.

Because counsd made a reasonable strategic decison not to further pursue diminished
capacity issues and to rely on gppelant, his maternd aunt and the “documents’ to provide a
socid higory, counsd’s decison not to seek funds from the court under Ake was equally
reasonable.  Moreover, because appellant was not prgudiced by counsd’s decison not to
further investigate these issues or present additional penalty-phase evidence, appdlant was not

prejudiced by counse’ s actions. This claim is without merit and should be denied.
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Based on the foregoing, appd lant’s claims must be denied.
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VI.NEW CLAIM REGARDING PHARMACIST

Appdlat dams counsd were ineffective for faling to “adequatdy invesigate
gopelant’s persona higory” and furnish it to Dr. Evans, a psychidric pharmacist, “who could
have utilized it to tedtify [gppellant] was not properly medicated for his menta disabilities in
the S. Charles County Jall which would have explained’ his jal incidents (App.Br108). This
dam was not rased in his amended motion. In his motion, gppdlant raised two separae
cdams Clam 8(d) dleged, that had counsd provided adequate socid history to Evans prior
to his plea “and not limited his inquiry to only the impact of substance abuse on the crime”
Evans would have provided a bass for a diminished capacity defense and could have provided
support for “numerous statutory and non-statutory mitigating circumstances’
(Mov.Ex42at281). Clam 8(e) dleged counsd were ineffective for failing to present Evans to
explan gppelant's behavior while in the &. Charles County Jal by showing that he was
insufficiently medicated for bipolar disorder (Mov.Ex42at299,301).

Appdlant's new dam of ineffective assistance of counsd alleges that counsd should
have furnished the socia higory, as pled in dam 8(d), to Evans so he could draw the

conclusons about appellant’s behavior in the St. Charles County Jal as set forth in clam 8(e).

19

1t is evident appelant is referring to the socid history evidence as pled in dlaim
8(d) as his brief cites to the claim and refers to the diagnoses of Tourette’ s and bipolar

disorders made by Drs. Pincus, Cowan, and Smith (App.Br109,111).

-89 -



Appdlant’'s new dam on appea should not be reviewed. This Court may only consider
clams as they were pled to the motion court. State v. Clay, 975 SW2d121,141-142
(Mo.banc1998). Pleading defects cannot be remedied by the presentation of evidence and
refinement of aclam on apped. Statev. Harris, 870 SW2d798,815(Mo.banc1994).

If appellant’'s new dam had been raised in the amended motion, the motion court could
have properly denied it. Evans tedtified that had he known about appellant’'s Tourette's
diagnoses and “these other disorders’ it would have had an “impact” on how his behavior was
affected at the time of the murder (PCRTr671-672). Evans noted that had he been given
gopdlant’s St. Charles County detention records he would have explained that his behavior in
jal was as a reault of his Tourette's and bipolar disorders which were not treated while he was
in jal (PCRTr679). He tedified that the medication he was recelving in jal were ingppropriae
for his disorder (PCRTr680).

Appdlant's dam fals because Evans additiona testimony would a al times be
dependant on the Tourette's and bipolar diagnoses from experts such as Pincus, Cowan and
Smith. These three experts diagnoses were derived from the socia history that was not in their
possession. As explained in more detail in Point V, counsd had drategic reasons for not
shopping for more favorable experts and seeking the sort of socid history dleged in clam
8(e) after they had conducted an extensve and reasonable investigation of his mentd hedth
background. Counsd investigated possble drategies and their actions should rardly be

“second-guess[ed].” Middleton v. State, 103 SW3d726, 736 (Mo.banc2003). “To pursue one

evidentiary course to the excluson of another as an informed drategic decison not to offer
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catan evidence is not indfective assdance.” Rinpo v. State, 120 S.W3d743,748

(M0.banc2003)%,

Appdlant’sdam mug fall.

29T o the extent appellant claims counsd were ineffective for failing to provide the
. Charles County Jail medica records so that Evans could independently made a diagnosis
asto hisbehavior injail, claim 8(e), he failed to meet his burden of proof. Evans noted that
in order for him to render a diagnosis, he needs ether apsychologist or psychiatrist’s
diagnosis for him to give an opinion (PCRTr661). Evans never testified that just based on
the St. Charles County Jail records alone, and without the diagnoses from Pincus,Cowan,
and Smith, he could render an opinion that appellant was not appropriately medicated and
explan hisbehavior in jall.
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VII. STIPULATIONSREASONABLE TRIAL STRATEGY

Appdlant clams his counsd was ineffective for faling to object to the date's
evidence of certain “non-statutory aggravators’ testified to by “McKee, Smith, MeKean, Frey,
and Givon” as reasonably competent counse would have objected on the basis of lack of
“proper notice” and on hearsay grounds (App.Brl14).
A. Facts

Appdlant acknowledges he was notified by the date of the following: witness
endorsements for St. Charles County officers Michael McKee (duly 1997), penaty phase
witnesses St. Charles County officer Robert Smith (July 1998), Peoria police officer Jerry
McKean (duly 1998), lllinos probation officer Chrigine Frey (July 1998), and Dr. Max
Givon (August 1998) (App.Br1l6-119 dting to Tr290-292,356). The record aso shows that
the date disclosed: a fivepage report from the St Charles County Department of
Corrections, complant number 97-7166 (L.F146); a mugshot from the Peoria County
Sheriff’'s Depatment and an eeven page adult interview worksheet prepared by probation
officer Frey (L.F283); forty-one pages of Lake St. Louis Police Depatment records
(L.F344); 490 pages of records from the St Charles County Sheriff's Department
(L.F344,345); “numerous’ reports from the Peoria Police Depatment (L.F345); and copies
of the documents, reports, test results and records used by Dr. Givon (L.F345).

On August 7, 1998, counsd filed a notice of mitigating circumdances dating that
gopdlant would, among other things offer the non-statutory mitigating circumstance that

gopdlant “as a child, suffered abuse and neglect a the hands of his mother and father”and that
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he suffered from chemicd dependency (L.F339). Counsd aso assarted in his notice that the
evidence in support of mitigation would be presented through corroborating documents of:

a. Depatment of Corrections records from the State of Illinois and St. Charles

County Jal

b. those documents referenced in Max Givon's report, specificaly page 2 of his

report to the Court
(L.F340).

On September 11, 1998, before the pendty phase began, counsd sipulated to the
admisson of the “St. Charles County Jal records,” the “mentd evauation report of Dr. Givon
and the documents he referenced in his report,” the “Pre-Sentence Investigation Report from
the State of lllinois” and the “Peoria, lllinois police abstracts which reference Michael
Worthington as a suspect” (L.F367-68).

On September 14, 1998, just prior to the start of the penaty phase hearing, counse
Green made arecord about the stipulations and noted as follows:

GREEN: That's fine  Only other item that | would like to put on the
record right now is that with respect to the stipulation as to | am the lead counsdl

now for the pendty phase of this case and | have thought long and hard about

the evidence that’s to be admitted during this sentencing hearing. There are

certan legd objections that | could make to the foundationd requirements and

chan of custody to some of this evidence that we have stipulated to, there is dso

conditutiond aguments that typicdly could be made with respect to the
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aggravating circumgtances that have been filed by the State and | have made a

conscious decision, which | believe is in the best interest of my client, to

waive such objections and foundational requirements because my postion

is that dnce this is not a jury trid, but is a Court trid, that the Court would have

to review this evidence anyway in order to make those rulings and in addition,

that especially for this case, that as much information that we can put

before the Court is best for my client and also this information would

subsequently end up before the Court through the pre-sentence
investigation report that has been offered. So those are my reasons as to why

| am entering into the dipulation and why we are not having hearings on mations

to preclude certain datutory aggravating circumstances. That's al | wanted to put

on therecord at thistime.

(Tr8-9).

At trid, appdlant agan dipulated to the admisson of this evidence (Tr135-36,151,
221-22,629). The dipulation at trid dso included State's Exhibits 29 and 82 (prison
misconduct), State's Exhibits 35 and 83 (prior arrests in lllinois), and State's Exhibits 39 (A-
E)(documents referenced in Dr. Givon's report).

The evidence showed that gopdlant had a long cimind higory (St.Ex33(b),35,83).
Also, in the three years gppellant was incarcerated before pleading guilty, he was involved in
55 correctional incidents (Tr152;S.Ex82), including refusng to follow orders (Trl47-

48,182-83,188), meking adcohol in his cdl (Tr138-39), deding a razor blade and hiding it
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in his cdl (Tr140-41), fighting with other inmates (Trl44-46), beating another inmate with
a broom (Tr202-206), trying to dissble a door (Tr206), pulling out his stitches in order to go
back to the hospital (Trl79-82), threstening to kill jal officers (Tr142-43), and physicaly
assaulting jail officers on more than one occasion (Tr139,142).

Judge Nichols stated in the “Report of the Trid Judge,” that she found as non-statutory
aggravators gppdlant's () vioet pretrid confinement behavior; (b) crimind history; and
(© bond awating sentencing satus on Peoria County, Illinois burglary charges
(Mov.Ex15at3893).

B. Post-Conviction Proceedings
1. Evidence

Counsd Green dtated in his depostion tesimony that he sipulated to the St. Charles
County Jl records because he could not think of lega objections to keep them out and he
chose not “to figt a fight” he was not going to win (1stSupp.PCR.L.F469-470). Green stated
that instead of ddaying the proceedings, he decided to gan favor with the court by only
meking objections that were “truly meritorious’ (1stSupp.PCR.L.F470). Green dso dated
that in addition to having Dr. Givon's mental evauation report, he had access to Dr. Givon's
sources of data and was familiar with the sources (1stSupp.PCR.L.F529). Green aso stated
that he viewed the evidence of gppdlant's socid history as documented by “records from
Illinois’ as more favorable to the defense than if he had cdled appdlant's mother to testify
(1stSupp.PCR.L.F561). The records were “condstent with the abusve and neglective

childhood” Green was trying to present to the court (1stSupp.PCR.L.F561). Green agreed
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that there was an “extensive’” history of appelant’'s life that was documented
(1stSupp.PCR.L.F732).
Despite having testified that he made a conscious decision to stipulate to the records,
Green agreed to motion counsd’s leading questions that: he did not investigate the factua
bases for the St. Charles County reports (1stSupp.PCR.L.F470); he did not know prior to
sentencing that the date was going to present evidence that he stole from his grandmother
in 1994 (1stSupp.PCR.L.F474); that he did not know appellant’s mother claimed she gave a
knife to the Peoria police and told them appellant had a knife (1stSupp.PCR.L.F475); that he
had no reason for not objecting to the non-statutory aggravators where appelat was only a
suspect (1stSupp.PCR.L.F486-487); and he did not invedigate the Peoria police reports
because he got the evidence “so late” (1stSupp.PCR.L.F600).
2. Findings
The motion court denied appdlant’s clam and held asfollows:
. . [T]he trid transcript indicates that movant was aware that these
records would be admitted. The record further reflects that Sergeant McKee
from the St. Charles County Department of Corrections was the primary witness
for the State regarding the movant’'s misconduct from the time of his arest to
the time of the pendlty phasetrid.
The trid transcript dso shows that movant's trid counsd anticipated this
evidence and cdled Jerry Scott Wadlace and Dondd L. Wolf, who were both

inmates who had been confined with the movant and had witnessed an incident
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between the movant and Sergeant McKee. Mr. Wallace, who for a time was

confined in the same cdl unit as the movant, tedtified that Sergeant McKee had

apersona bias against the movant [(Tr664-67)].
C. Standard Of Review

Appdlate review of the denid of a post-conviction motion is limited determining
whether the findings of fact and concdusons of law are clearly erroneous. Moss v. State, 10
S.W.3d 508,511(Mo.banc 2000).

The movant has the burden of proving his dams by a preponderance of the evidence.
Supreme Court Rule 29.15(i).

To preval on a dam of ineffective assstance of counsd, appellant must “show that
counsd’s representation fdl below an objective standard of reasonableness’ and that “there
is a reasonable probability that, but for counsd’s unprofessona errors, the result of the

proceeding woud have been different.” Strickland v. Washington, 466 U.S. 668,688,694

(1984).
D. This Court has already determined that admisson of the *“non-statutory
aggravators’ wasnot “pregudicial”

Appdlant's dlegation of ineffective assstance of counsd for dipulaiing to the
evidence is essatidly the same as gppdlant’'s dam raised and rejected for plan error on
direct gppeal. On direct apped, appellant clamed “the state did not give notice to the defense
that it intended to introduce evidence of his bad conduct in jal; his behavior in school; his

burglaries with his father; misconduct with friends and associates . . . as evidence of non-
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datutory aggravating circumstances”  State v. Worthington, 8 SW.3d 83,90(Mo.banc2000).

This Court noted that the falure of the state to provide notice of non-statutory aggravating
circumstances is error but that the question is whether the lack of notice and admisson of
evidence “was plain error condtituting manifest injustice.” 1d.

This Court found that “[u]nder the totdity of circumstances surrounding this evidence,
the prgudice that would arise from such evidence as explaned in Debler [856 S.W.2d 641
(Mo. banc 1993)] does not exig in this case. Worthington pleaded quilty to these crimes and
a judge determined Worthington's sentence.” 1d. This Court went on to explain the reasoning
from Debler that the “potentid for preudice’ is lessened in a court-tried case because a trid
court recognizes that evidence of uncharged crimind activity as a non-statutory aggravating
circumstance is “dgnificantly less rdiable” since “no jury or judge has previoudy determined
adefendant’ squilt.” 1d. at 91,n.5.

Respondent  recognizes that this Court has held that a finding of no plan error on

direct appea does not necessxrily equate to finding no prgudice under Strickland. Deck v.

State, 68 SW3d418,427-428 (Mo.banc2002). This is because plain error can serve as the
baess for granting a new trid only when an eror is outcome-determinative, while under
Strickland, a movant must show that but for counse’s errors, “there is a reasonable
probability...the result of the proceeding would have been different.” Deck, 68 SW3dat 429,

quoting Strickland  v. Washington, 466 U.Sat 694. However, “this theoreticd difference in

the two standards of review will seldom cause a court to grant post-conviction relief after it

has denied relief on direct apped, for, in most cases, an eror that is not outcome-
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determinative on direct appea will aso fal to meet the Strickland test.” 1d. at 428. This is
one of those cases where the theoretical difference does not apply.
As noted in Point 1l above, if the reviewing court on direct appeal concluded that there

was eror but that the defendant was not “prgudiced” by the error (see Shifkowski v. State,

136 S.W3dat590-591), then, while there may have been a meritorious bass for counsd to
object (assuming there was no drategic reason not to), there is no possbility that appellant
was prgudiced by dipulating to the complained-of evidence. Accordingly, where, as in the
case a bar, a plan error dam is disposed of on direct appeal as not “prgudicid,” the dam
cannot be relitigated as a clam of ineffective assstance of counsd.
E. Claim regarding stipulation ismeritless

Should this Court let appellant rditigate this claim, it is till without merit.
The record shows counsd’s decison to dipulate to the “non-dtatutory aggravators’ was part
of hisreasoned trid drategy.

“‘[A] court mug induige a strong presumption that counsd’s conduct fals within the
wide range of reasonable professona assstance; that is, the defendant must overcome the
presumption that, under the circumstances, the chalenged action ‘might be considered sound

trial strategy.”” Strickland, 466 U.S.at689.

Here, the record amply demonstrates that counsel decided to stipulate to the evidence
after caeful condderation. As noted above, appdlant was given sufficient notice of the

witnesses and the substance of the evidence that the state intended to present at the penalty
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phase.  Furthermore, appellant filed a notice of mitigating circumstances and dated the
evidence in support of mitigation may be presented through corroborating documents of :

a. Depatment of Corrections records from the State of Illinois and St. Charles

County Jail

b. those documents referenced in Max Givon's report, specificaly page 2 of his

report to the Court
(L.F340). Counsd then decided to dipulate before the penalty phase began to the admission
of the “St. Charles County Jal records,” the “menta evauation report of Dr. Givon and the
documents he referenced in his report,” the “Pre-Sentence Invedtigation Report from the State
of Illinois” and the “Peoria, lllinois police abstracts which reference Michadl Worthington
as a sugpect” (L.F367-68). Findly, counsd Green made every effort to explain on the record
that after he thought “long and hard” he decided dipulaing to the evidence was in appdlant’s
best interest (Tr8-9).

“A dipuldion is generdly a matter of tria strategy and will not support a clam of

ineffective assstance of counsel.”  State v. Holloway, 877 S.W2d692,697 (Mo.AppE.D

1994). In State v. Johnson, 829 SW2d630,633 (Mo.AppW.D1992), the defendant claimed

his counsdl was ineffective for dipulding as to the tedimony of a witness. The Court of
Appeals, Western Didrict, denied his dam finding that counsel exercised reasonable trial
drategy and tried to act in a way “favorable to the best interests of her client.” 1d. The Court

reasoned as follows:

- 100 -



A diet is bound by the decisons of counsd as to the management of the
trid and as to the dipulaions which gve effect to that Srategy. A dipulation
of counsd, deliberately wrought and then given effect, binds not only the client,
but as the orderly adminidration of justice demands, is given credit by a court

of review.

Smilaly here, counsdl decided that the bulk of the complained-of evidence was going
to come out a the pendty phase of trid or in a pre-sentence investigation report. Indeed, this
Court noted that in generd, “both the state and the defense are allowed to introduce evidence
regarding ‘any aspect of defendant’s character.”” Worthington, 8 SW.3d at90. Further, under

Rule 29.07(a), the trid court may order a PSI report. State v. McMillin, 783 S.W.2d 82,96

(Mo0.banc1990). This Court noted that under Rule 29.07(8)(2):

The report of the presentence investigation shal contan any prior
crimind record of the defendant and such information about his characteristics,
his finendd condition, his socid hisory, and the circumstances affecting his
behavior or may be hdpful in imposng sentence or in granting probation or in

the correctional treatment of the defendant . . . .

Thus, the bulk of the evidence would be put before the trid court whether or not
counsal objected. Counsdl decided not to make meritless objections and anger the court, but

to instead try to use the evidence to gppdlant’s advantage. Counsdl wanted to use the evidence
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to support his mitigation theory that agppellant “as a child, suffered abuse and neglect a the
hands of his mother and father’and that he suffered from chemicd dependency (L.F339). This
was reasonable.

Findly, as this Court noted on direct appeal, appellant cannot show he was prejudiced,
as his penalty phase was tried before a court and not a jury. And, gppdlant rebutted this
evidence through extendve cross-examination (Trl64-469), and by caling three witnesses
to tedtify that Sergeant McKee had a persona bias agangt gppdlant and that the events did not
occur as McKee described (Tr649-654,655-657,664-667).

Based on the foregoing, appellant’s clam must be denied.
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VIll. JUDGE SCHNEIDER SERVED IMPARTIALLY (Respondsto Appellant’s Point
IX).

Appdlant dams that Judge Schneider’s campagn statements made two weeks before
her dection agang Judge Nichols and before gppdlant’'s sentencing hearing created an
appearance of impropriety that she could not farly consder his post-conviction motion
(App.Br135). Appdlant clams that Judge Schneider's statements “advocated desth for
[appdlant]” (App.Brl35).

A.Claim

Appdlant filed a motion to disqudify the motion court, Judge Nancy Schneider, and
“dl past and present St. Charles County Judges’ daming that a combinaion of Judge
Schneider’s campagn datements and  public opinion that was “gdvanized for the death
sentence in this case” showed that neither Judge Schneider nor the other St. Charles County
judges could fairly serve (PCRL.F74-89).

As in his dam pertaning to Judge Nichols aleged inability to farly try his case
gopdlant presented evidence of numerous newspaper aticles in support of his clam
(PCRL.F74-89)2. Appdlat quoted from a newspaper atide describing both judicia
candidates, Judge Schneider and Judge Nichols (PCRL.F92). The article read, in relevant part,

asfallows

Z'More details as to the other newspaper articles appelant relies on is outlined in

Point 1V above.
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“I will make sure cases are handled quickly and justice is meted out so
people can continue to have confidence that everything is being done so they can
live in a safe environment,” Schnelder said.

She dso said as a circuit judge and St. Charles resdent for 40 years, she
would work to mantan a saffe community by sharing the same concerns as
residents.

“The degth pendty and life in prison is an issue dl ctizens are
concerned about . . . . The judge can take the place of the jury, so it is important
that public officids share their vadues and beliefs” Schneider said.

Nichals is in the midst of a case where a defendant has waived his right

to a jury trid, and she must decide whether to sentence him to death or life in

prison.
“It's very important for a judge to reflect the values of the community,”
Schneider said.
(PCRL.F92).

Appdlat dso filed an atide which stated that Judge Nichols was defeated by Judge

Schneider on November 3, 1998 (Mov.Ex13at3404).

- 104 -



On March 2, 2001, a motion hearing was scheduled and appellant's motion to
disquaify was argued by the parties (PCRL.F2).?? That same day, the motion court denied
gppelant’s motion to disquaify (PCRL.F790).

B. Analysis
It is well-settled Rule 51.05, which gpplies to a request for change of judge, does not

apply to Rule 24.035 hearing. Thomas v. State, 808 S.W2d364,367 (Mo.banc1991). A post-

conviction movant may move for disqudification of the judge only on conditutiond due
process grounds that the judge is biased or prgudiced against movant. Clearly, the movant is
not entitled to a change of judge absert a finding that the judge presiding in this case has a bias
or prgudice againgt the movant. Boxx v. State, 857 S.W2d425,428 (Mo.AppE.D1993).

A judge is entitled to a presumption that he or she will not undertake to preside over
a trid or hearing in which he or she cannot be impartiad. Boxx, 857 SW2dat428. “It is
presumed that a judge acts with honesty and integrity and will not undertake to preside in a

trid in which the judge cannot be impatid.” State v. Kinder, 942 SW2d313,321 (Mo.

banc1996). The dsandard of review as to whether there is bias or prgudice sufficient for
disqudification of a judge is limited to whether a reasonable and disinterested bystander

would reasonably question the impartidity of the judge. Wright-El v. State, 890

SW2d664,671 (Mo.AppE.D1994), and Thomas v. State, 808 S.W2dat367. This presumption

22The motion court, in denying the mation, noted that it did so after consideration of
the motion, the state’ s response, and argument of counsd (PCRL.F790). If those

proceedings were transcribed, appellant did not provide a transcript.
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is only overcome and disqudification required if there is “a factud context that gives meaning

to the kind of bias’ that requires disqudification of a judge. Smuls v. State, 10

S.W3d497,499 (Mo.banc2000) and Haynesv. State, 937 S.W2d199,203 (M0.banc1996).
In those cases requiring recusal, this Court has found that the common thread is

“dther a fact from which prgudgment of some evidentiary issue in the case by the judge may
be inferred or facts indicaing the judge consdered some evidence properly in the case for
anillegitimate purpose” Smuls, 10 SW3dat499; Haynes, 937 S.W2dat204.

Appdlat argues that Judge Schneider’s views that were expressed during her judicid
canpagn againg Judge Nichols demondrated that she could not farly serve on his case
(App.Bri3s).

In Reynolds v. Reynolds, 6 SW3d183,184-185 (Mo.AppE.D1999), the father in a

child custody dispute clamed on apped that the trid judge was biased againgt fathers as
custodians because of a gatement the judge had sad during another case that he questioned
“whether any man can adequatdly take care of a child sometimes” The Court of Appeds,
Eagtern Didtrict held:
A judge's chance remark, made outsde the setting of the case a hand,

does not demongtrate that the judge is unwilling to hear the evidence and apply

the law as he sees it. Judges not infrequently apply laws and lega rules with

which they do not agree.

Id. a 185 (interna citation omitted).
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Such is the case here. Judge Schneider’s statements were not made in regard to this
case but about the death pendty in generd. There was nothing in the article which would lead
a reasonable observer to believe that Judge Schneider would be unwilling to hear appellant’s
evidence and apply the law fairly and without bias.

As gopdlant argued in Point IV above, pertaining to the clam against Judge Nichols,
there was intense public pressure to sentence appellant to death and such pressure
demonstrated Judge Schneider’s ingbility to serve. Appdlant points out numerocus newspaper
aticles and letters to the editor petaning to this case. However, Supreme Court Rule 2
Canon 3 B(2) daes tha “a judge shdl be fathful to the law and mantan professond
competence in it. A judge shall not be swayed by partisan interests, public clamor or
fear of criticism” (emphasis added).

Murder cases, and paticulaly capitd murder cases, draw a great amount of public

atention. This Court addressed similar concerns when it stated in State v. Schneider, 736

SW2d392,403-404 (Mo.banc1987) and State v. Taylor, 929 S.W2d209,220 (Mo.banc1996)
that “[iJt is not unusud for a judge to receive letters from the public or for there to be
publicity for crimes such as in this case.” In these cases, this Court found no cause for the
recusa of the judge.

In sum, there is no bass from the record for a ressonable observer to believe that

Judge Schneider was biased againgt gppellant. Appdlant’s ninth point on apped mugt fall.
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IX. FAILURE TO CALL PARENTS REASONABLE TRIAL STRATEGY (Responds to
Appedlant’s Point X).

Appdlant dams that his counsd was ineffective for failing to cal his parents, Richard
Worthington and Patricia Worthington Washburn, to tedify a his pendty phase hearing
(App.Br14l). Appelant asserts that his parents could have rebutted aggravating evidence of
crimes gppdlant committed and to tedtify about ther abuse and neglect of him as a child
(App.Br14l). Appdlant's claim fails because counse Green contacted Patricia and decided
not to cdl her as she would not hdp his defense, Green tried to locate Richard but he was
incarcerated at the time, and in any event, appdlant was not prgudiced as the bulk of their
testimony was cumulative to the evidence presented & trid.

A. Standard of Review

Review is for clear eror. Moss v. State, 10 S.W3d508,511 (Mo.banc2000).

Appdlant has the burden of proving his clams by a preponderance. Rule 29.15(i).
To preval on a dam of indfective assdance of counsd, the movant must “show that
counsdl’s representation fdl below an objective standard of reasonableness’ and that he was

prgudiced thereby.  Strickland v. Washington, 466 U.S668,688,694(1984). “To establish

ineffectiveness of trid counsd for faling to cdl a witness, movant mugt show that the witness
could have been located by reasonable investigetion, that the witness would testify if cdled,

and that the tesimony would provide a viable defense.” Bucklew v. State, 38 S.W3d395,400

(Mo.banc2001).

B. Facts
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Counsd tedified that he contacted appellant's mother, Patricia, “a least two times”
through ten to fifteen minute phone cdls (1stSupp.PCR.L.F455). During these phone calls,
Green could not get much history from her because it “was hard to keep her on topic” as she
was concened about how dhe was coming off in the media as a bad mother
(1stSupp.PCR.L.F455). His mother wanted to defend her position as a great mother
(1stSupp.PCR.L.F455). He did not fed like he was getting anywhere with her
(1stSupp.PCR.L.F455). Green sated that he did not consider asking for her records
(1stSupp.PCR.L.F456). Green stated that Petricia showed up at the pendty phase hearing, but
he sent her away because she was ill worried about whether she appeared to be a good
mother (1stSupp.PCR.L.F560). He was worried that she would undermine their mitigation
theory that gppellant had a horrible childhood (1stSupp.PCR.L.F560). He aso considered that
the fact that she cdamed to be usng so much crack cocaine a the time of the sentencing
hearing (1stSupp.PCR.L.F559). Green had records of appdlant’s history of abuse from his
lllinois records, and so he fdt that the records were more favorable that having Patricia testify
(1stSupp.PCR.L.F561).Green dso tried to locate appdlant’'s father, but he was incarcerated
at that time (1stSupp.PCR.L.F562). Rosenblum was not questioned on this matter.

Richard and Pdricia stated that they would have been willing to work with counsdl
(1stSupp.PCR.L.F4-5,144). Patricia would have tedtified that as to some of the instances
where appellant was arested for various crimes, that they actudly committed the crimes but
let gppelant be blamed for the crimes (1stSupp.PCR.L.F.320-322 ). Appdlant witnessed his

faher beat up his grandfather, who was trying to protect Pericda from Richard
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(1stSupp.PCR.L.F310-312). Patricia used drugs while pregnant with appellant
(1stSupp.PCR.L.F314). Pdricia did not bdieve her father's accusation that appellant shot at
him, made one month before he died (1stSupp.PCR.L.F88). Appellant was sexualy abused by
his baby-sitter (1stSupp.PCR.L.F327-328,419-421). Appdlant was present during her suicide
attempts (1stSupp.PCR.L.F353). Richard would have testified that he taught appellant how to
do burglaries (1stSupp.PCR.L.F. 106-107). Richard introduced drugs to appellant when he was
nine (1stSupp.PCR.L.F318-319).

The motion court found that counsd’s actions as to both parents were reasonable and
no prejudice arose as much of the testimony was cumulative (PCR L.F1072-1073).
C. Analyss

The record shows that counsd’s actions in investigating and attempting to locate
Richard and Paricia were reasonable. Counsel contacted Patricia twice on the phone, but
after tdking to her he determined that she would not be helpful to the mitigation defense of
showing appdlant’s disadvantaged childhood because she was focused on portraying hersalf
as a good mother and daming that appelant had a good life. In fact, when she showed up at
the pendty phase hearing, he talked to her to see if she could be hdpful and he determined
that she was dill concerned with portraying hersdf as a good mother.  If counsal believes that
the witnesses testimony would not unqudifiedly support the defense, the decison whether
to cdl the witness is a matter of tria Strategy that will not support a finding of ineffective

assistance of counsdl. State v. Jones, 885 SW2d57,58 (Mo.AppW.D1994).
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Appdlant tedified that he tried to locate Richard, but he could not as he was
incarcerated at the time. Counsed cannot be ineffective for failing to locate a witness who
could not be found through reasonable investigation.

Appdlant was not prgudiced by counsd’s falure to cdl them as witnesses. As
outlined in Point V above, much of the same evidence tedtified to by appdlant’s parents was
ather tedtified to by appdlant's ant Carol, or it was dicted from the witnesses and
documents counsel gipulated to prior to trid. The following information came out during the
pendty phase gppdlant's parents were wel-known to the police (Tr234-235); appellant’s
father was a wdl-known drug user who had an extensve crimind history and taught appellant
to do burglaries (Tr269,675-676,694-695); during their first burglary, appellant was arrested
and admitted guilt, while Richard did not (Tr695-696); eppelat grew up in a dysfunctiona
chaotic family, with a chronic acoholic mother and a heroin-addicted father
(Tr.276;St.Ex.33batA-98-102); he suffered from years of chronic neglect and emotiond,
physcd and sexud abuse, but was never removed from the home (Tr277); his mother was a
drug dedler (Tr675-676); his maternd grandparents were acoholics (Tr677); Richard was in
and out of jal congantly and would get involved with drugs and disappear (Tr678); Patricia
became a progtitute to support her drug and acohol habit (Tr680); Peatricia attempted suicide
15 to 20 times (Tr681); appelant watched as paramedics responded to the scene upon the
auicide attempts (Tr682); because appellant’s grandfather was ddirious, the family was unsure
gopdlant shot his grandfather (Tr707). (See 4 App.DirectAppeal Br14-18,22-

25;Resp.Appdx A22-A30).
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Thus, the motion court was correct in finding that counsel could not be hdd ineffective

for failing to present cumulative evidence. Bucklew, 38 S.W3d at401.
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X. VICTIM IMPACT PROPER AND NOT PREJUDICIAL(Responds to Appélant’s
Point 1X).

Appdlant dams counsd was indfective for faling to object to “excessve victim
impact evidence,” which was purportedly so inflammatory, it injected “passion, pregudice, and
arbitrariness’ in the sentencing proceedings (App.Brl151).

A. Facts

During pendty phase, the prosecutor caled eleven witnesses to the stand to give victim
impect tesimony (Triii-iv,509-618). Each witness read his or her own prepared victim impact
datement to the court, except the Farrells, whose vidim impact datement was read by Mrs.
Angelbeck (Tr510,525,532,535,538,547,549,553-54,557,560,564,614). Defense counsel
objected during three of the tatements when he fdt the witnesses began to recommend a
pendty (Tr551-52,555-56,562-63). When the prosecutor moved for the admisson of the
statements, appellant ether sipulated or said, “No objection” (Tr534,537,545,548,556,
559,563,630), except to one sentence in the statement of Ms. Selecky that he felt contained
a pendty recommendation (Tr563). Appdlant sad, “No objection” when the prosecutor
introduced the photographs of Ms. Giiffin (Tr528-29,572), the awards she won (Tr591-
95,598-99), her at work and poetry (Tr596-98), and the other evidence about her life
(Tr545,589,600,603,605-606,613,618-19).

B. Post-Conviction
Appdlant dleged in his amended motion that counsd was ineffective for faling to

object to the vicim impact evidence on the grounds that the evidence was (1) cumulative, (2)
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hearsay, and (3) improperly comparative between the victim and appellant (Mov.Ex42 at465-
467).

Counsdl tedified that the state provided summaries of the vidim impact Statements
it intended to use at the pendty phase (1stSupp.PCR.L.F502). When asked why he did not
object to the victim impact testimony when it became “rather lengthy,” Green daed tha he
did not have an answer (1stSupp.PCR.L.F503).

The motion court denied the dam and found that there was no prejudice from the
evidence asit was a court-tried case (PCR L.F1078-1079).

C. Standard of Review

Appdlate review of the denid of a pod-conviction motion is limited determining
whether the findings of fact and conclusons of lawv are clearly erroneous. Moss v. State, 10
S.W.3d 508,511(Mo.banc 2000).

The movant has the burden of proving his dams by a preponderance of the evidence.
Supreme Court Rule 29.15(i).

To preval on a dam of ineffective asssgance of counsd, appdlant must “show that
counsd’s representation fdl below an objective standard of reasonableness’ and that “there
is a reasonable probability that, but for counsd’s unprofessond erors, the result of the

proceeding would have been different.” Strickland v. Washington, 466 U.S. 668,688,694

(1984).

D. Victim impact evidence proper and appdlant not preudiced
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On direct gpped, this Court found no plain error regarding the victim impact evidence
(See Dir.Apped .App.Brd2-44,61), and noted as follows:

We dissgree with  Worthington that the evidence violaed his
conditutiond rights by being unduly prgudicid. See Payne v. Tennessee, 501
U.S 808, 111 S.Ct. 2597, 115 L.Ed.2d 720 (1991); State v. Roberts, 948
SW.2d 577, cert. denied, 522 U.S. 1056, 118 S.Ct. 711, 139 L.Ed.2d 652
(1998). Victim impact evidence is desgned to show each victim's uniqueness
as an individud humaen being. It is smply another form or method of informing
the court about the specific harm caused by the crime in question, evidence of
a generd type long consdered by sentencing authoritiess See Payne and
Roberts, supra; State v. Knese, 985 S.\W.2d 759 (Mo. banc 1999). During the
pendty phase, thirteen witnesses read prepared statements and asked that a
message be sent to the community and that “justice’ be served through the
sentence imposed.  Fictures of Ms. Griffin and her family, as well as awards and
other evidence about her life were introduced a the hearing. This Court has
rejected the notion that the state is only dlowed to present a “brief glimpse’ of
the vicim's life Sate v. Knese, 985 SW.2d 759. No manifest injustice
occurred in dlowing the judge, who was sentencing Worthington, to hear this
victim impact evidence.

State v. Worthington, 8 SW.3d 83,90(Mo.banc1999) (internd citations omitted).
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Appdlant correctly points out that a finding of “no manifest injustice’ on direct apped

does not mean finding Strickland prgudice is foreclosed (AppBrl58). Deck v. State, 68

SW.3d 418,427-428(Mo.banc2002). This is because plain error can serve as the basis for
granting a new trid only when an error is outcome-determinative, while under Strickland, a
movant must show that but for counsd’s errors, “there is a reasonable probability...the result

of the proceeding would have been different.” Deck, 68 SW.3d at 429, quoting Strickland  v.

Washington, 466 U.S. at 694. However, “this theoretical difference in the two standards of
review will seldom cause a court to grant post-conviction relief after it has denied relief on
direct apped, for, in most cases, an eror tha is not outcome-determinative on direct apped
will dso fail to meet the Strickland test.” Id. at428.

On direct apped, this Court “disagregd]” with appellant’s contention that he was
prejudiced by the victim impact evidence. Worthington, 8 SW.3d a90. This Court never held
that there was any error a al in the admisson of the evidence. Id. In fact, this Court hdd that
it has rgected the “notion” that the state is only “dlowed to present a ‘brief glimpse of the
vicim's life.” Id. This Court dso cited to State v. Rdll, 942 SW.2d 370 (Mo.banc1997), and
noted that “[jjudges are presumed not to consder improper evidence when sentencing a
defendant.” 1d. a89. Thus, the “theoreticd” difference between manifes injusice and
Strickland prejudice does not apply to appellant’s case.

In addition, not only was there a finding of “no manifex injugtice’ on direct apped,
which supports the denid of the dam, but this Court also made a finding of fact on direct

appea which directly refutes gppdlant’s dlegation of Strickland preudice. On direct apped,
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this Court conducted its independent statutory review of appelant’'s desth sentence and found,
after a careful review of the record and transcript, “that the sentence of death imposed on Mr.
Worthington was not imposed under the influence of passon, prgudice, or any other arbitrary
factor.” Worthington, 8 SW.3d at 93-94. Appdlant’s sole clam of prgudice in his amended
motion was that the vidim impact evidence caused the tria court to “impose the death sentence
under the influence of passon, prgudice, and arbitrary factors’ (PCR.L.F411). Appdlant falled
to dlege any facts to demondtrate that this Court’s finding as to the lack of passion or prgudice
in the sentencing was incorrect.  Without any such dlegation, gppdlant's clam of prgudice is
refuted by the record.

Given that this Court did not find eror from the admisson of the victim impact
evidence, counsd cannot be hed ineffective for falling to make a meritless objection. State
v. Clay, 975 SW.2d 121,136(Mo.banc1998). Also, though counse testified he had no answer
for faling to object to the evidence, testimony that counsd smply cannot remember whether

or what strategy was employed does not overcome this presumption. Fretwel v. Norris, 133

F.3d 621,623-24(8"Cir.1998) (usng counsd’s inability to recal his reasons for his actions
as evidence of ineffective assstance violates Strickland's presumption that an attorney
performed reasonably).

Furthermore, the record shows that counsd either stipulated or stated “no objection”
when the prosecutor moved for the admisson of all of the Saements except one,
(Tr534,537,545,548,556,559,563,630), the photographs of Ms. Griffin (Tr528-29,572), the

awards she won (Tr591-95, 598-99), her art work and poetry (Tr596-98), and the other evidence
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about her life (Tr545,589,600,603,605-606,613,618-19). These actions correspond with
counsdl’s tetimony as to his dipulaions to other evidence, unrelated to this clam, where he
stated he decided to only object to “truly meritorious’ clams because he wanted to gain favor
with the trid court (1stSupp.PCR.L.F470). This was reasonable trid drategy. See State v.
Holloway, 877 SW2d692,697 (Mo.App.E.D1994)( dipulation is generdly matter of trid

drategy and will not support aclaim of ineffective assstance). Appdlant’sclam falls.
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X1.CRUEL AND UNUSUAL PUNISHMENT CLAIM (Respondsto Appellant’s Point
XI1).

Appdlant dleges the motion court clearly erred when it denied his clam that Missouri’s
adminigration of capitad punishment is uncongtitutional, because “lethal injection execution and
its related procedures causes death by a process that involves lingering death, mutilation, and
the unnecessary and wanton inflicion of pain”(App.Brl63). Appellant points to the execution
of Emmett Foster in 1995 (App.Brl63). He dleges that Foster's execution took 30 minutes
to carry out, and that “Foster convulsed during the execution” (App.Brl63). A. Standard of
Review

Review is for clear error. Moss v. State, 10 SW3d508,511 (Mo.banc2000). Appellant
has the burden of proving his clams by a preponderance. Rule 29.15(i).

B. Discussion

The moation court, dting to Morrow v. State, 21 SW3d819,828 (Mo.banc2000), which
reviewed asmilar clam, stated:
The movant's dam fals To be successful in this dam, movant must
dlege, a a minmum, facts that tend to show that there is a problem of
adminigration of the death pendty by letha injection that is likely to occur again
in Missouri.  Movant cannot meet this burden smply by claming tha there are
no assurances that future executions will be humane and conditutiond and citing

to examples from other jurisdictions in support of these contentions.
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The dlegaions contained in this point conssted only of bare assertions
and conclusons, and relief cannot be granted. This point is denied.
(PCR L.F1082) (internd citation omitted).

The motion court was correct. Appellant did not plead or prove facts showing the
protocols used in Foster’s execution are dill in use or will be used at the time of his execution.
Nor did he plead or prove facts showing that the same individuds who participated in Foster’'s
execution would be involved in gppdlant’s execution. See Morrow, 21 SW3dat 828 (no clear
error where defendant adleged no facts tending to show there was a problem with administration
of death pendty by letha injection that was likdly to occur again).

It is wdl-established tha when a defendant does not wish to test the legdity of the

origind conviction or sentence, but to chdlenge the manner in which his sentence is being

caried out, the proper remedy is not a post-conviction motion, but a proceeding for a writ of

habeas corpus. Murphy v. State, 873 S.\W2d231,232 (Mo.banc1994) (sentencing court has no
discretion in crediting jal time proper remedy is habeas corpus or mandamus); State ex rel.

Haley v. Groose, 873 S.W2d221,223 (Mo.banc1994) (habeas corpus is available where inmate

dams prison conditions conditute crued and unusud punishment). Rule 24.035(8) is the
procedure for rasng dams that a conviction or sentence imposed violates the constitution and
laws of the State or the United States. It does not State that it is a procedure for attacking the
manner in asentence isto be carried out.

HAndly, appdlant's dam that Morrow is distinguishable because of a recent United

States Supreme Court case, Nelson v. Campbel, 124 S.Ct.2117(2004), which held that an
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inmate may bring a suit under 42U.S.C. 81983 to challenge the lethal procedures planned to be
used agangt hm (App.Bri164-165), is misplaced. Nelson only demonstrates that there are other
methods for attacking the manner in which a sentence is to be carried out and does not dter the

andyss used by the motion court. Nelson does not change the fact that appellant failed to

auffidently plead or prove facts under his Rue 24.034 motion or that a post-conviction motion
is not one of the procedures for attacking the execution of his sentence.

Based on the foregoing, appdlant’ sfind point mugt fail.
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CONCLUSION

For the foregoing reasons, the judgment of the motion court should be affirmed.
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