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STATEMENT OF FACTS

Appdlants gatement of factsis unnecessily long, and conggslargdy of legd discusson
rather than the eventsleading to this gpped. The essantid facts are these:

For gatefiscd year 2002, the Governor submitted an executive budget thet recommended
gopropriationstotaling $19.0 billion. L.F. 114. The Legidature gppropriated $194 billion. I1d. Atthe
end of fisca year 2002, actud revenuesto the sate were only $17.997 hillion dollars. L.F. 116. The
Governor' s executive budget dso induded the consensus revenue estimate. ELF. 499. The consensus
revenue esimate is afigure agreed upon by the Governor and the Generd Assembly; it represents
some, though not dl of the possible revenues projected to be received by the date. Tr. 256-257. L.F.
114. For fiscd year 2002, actud revenue for the revenue sources that made up the consensus revenue
edimate was sgnificantly less than the consensus revenue estimate hed predicted. L.F. 117. For fiscd
year 2002, actud revenue for the Generd Revenue Fund (asthet fund is defined by Satute) was less
then revenue estimates for that Fund and wias less than the totd amount gppropriated out of that Fund.
L.F. 117. For fiscd year 2002, actud revenueto the Title XIX Fund was less than revenue estimates
for the Title XIX Fund and less than the totd amount gppropriated out of that Fund. L.F. a 100-101.

House Bill 11 for fiscd year 2002 hed gppropriated $133,000,000, partly from the IGT fund,
an adminidrative fund within the Generd Revenue Fund, and partly from the Title XIX Fund, for one-
time qudity and efficiency grantsto the sai€’ snurang homes. L.F. 116. This$133,000,000 wasto be
patidly paid out in ingdlments soread over thefiscd year. L.F. 121

During fiscd year 2002, the Governor reduced a serious of expendituresin response to

declining date revenues. L.F. 122. On May 10 of 2002, the Governor reduced the $133,000,000
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expenditure for onetime qudity and efficdency grants ordering thet the last payment of $20,795,140 not
bepaid. L.F. 123.

Thislawsuit followed. Thetrid court below found thet the Governor hed the authority to reduce
the expenditure of one-time qudity and efficdency grantsto the ate s nurang homes because actud

date revenue was less than the revenue estimates upon which the sate' s budget was based. L.F. 129.



SUMMARY OF ARGUMENT

This case involves the interpretation of Artide 1V, Section 27 of the Missouri Condtitution which
gives “the Governor” the authority to reduce the expenditures of the state or any of its agencies bdow
their gppropriations whenever the actud revenues are less than the revenue estimates upon which the
appropriationswere basad. To decide this case, the court must answer the following questions: 1.

Does the Condtitution give the Governor the authority to balance the sate' s budget by reducing
expenditures of the Sate as he seesfit when Sate revenues are less then the estimates upon which the
date s budget were based? 2. If not, does the Condtitution alow the Governor to reduce an individua
expenditure whenever the revenues are less than the estimate upon which the particular appropriation
authorizing thet expenditure was basad? Neither the Conditution nor any other provision of Missouri
law expresdy requires thet the state' s budget, or even an individud appropriation, be based ona
paticular revenue estimate. To answer these questions then, the Court mugt decide what the
Condtitution means by “revenue estimates upon which the gppropriations were based.”

Thetrid court found thet the Governor hed acted properly in this case and answered the firgt
quesioninthe affirmative. L.F. 129. Thetria court decided it was not necessary to determine the
revenue estimate upon which the sat€ s budget was based because actud revenues were lessthan any
estimate upon which the budget could have been based. 1d. That decison should be upheld.

The Condlitution gives the Governor broad authority to baance the Sate' s budget when the
date sactud revenues are less than the revenue estimates upon which the budget was based. Statte ex
rel. Skeston R-VI School District v. Asheroft, 828 SW.2d 372, 375 (Mo. 1992). The

Governor’ s authority isfound in the plain language of the Condtitution. Mo. Congt. Art. IV, Section 27.
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The Governor has three options during budget shortfdls: 1) “reduce the expenditures of the dae’ as
he seesfit if actud deate revenues are less than estimates upon which the Sate s gpproprigtions were
based, Artide 1V, Section 27; 2) “reduce the expenditures of [individud Sate] agencies’ whenever the
revenues that would be used to fund these agencies are less than estimates upon which these particular
gopropriations were based, Artide 1V, Section 27; and 3) reduce expenditures from specific funds
whenever actud revenuesto that fund are less then revenue estimates for thet fund, without regard to
whether the gppropriation was based on the revenue estimate for that fund, §33.290 RSMo (2000).

The budget process begins with the submisson of the Governor’ sbudget. Mo. Congt. Art. 1V,

Section 24. The consensus revenue esimate is featured prominently in the Governor’ sbudget and is
the only figure thet is caled arevenue esimate. E.F. 499. The consensus revenue esimateis an
edimate arived a jointly by the Generd Assembly and the Governor to fadilitate the budget process.
L.F. 114. Itisthelynchpin upon which the entire date budget isbased. L.F. 114, Tr. 257. The
date s budget for fiscd year 2002 (FY 2002), the year a issue here, was based on the consensus
revenue edimate. L.F. 115. Thereisno dioute thet actud revenues for the components of the
consensus revenue esimate were less than the consensus revenue estimate. L.F. 116.  Nor isthere any

dispute than the total actud revenues to the Sate were less than the total amount recommended by the

1 All gatutory ateswill be to the Revised Statutes of Missouri (2000) unless otherwise

indicated.



Governor or gppropriated by the Generd Assembly for FY2002. L.F. 115, 116. Under these
arcumgtances the condiitution dlowed the Governor to do exactly what he did here— reduce the
expenditures of the date.

The nursing homes” ask the court to dter the plain language of Artide 1V, Section 27 to make it
mirror the fund-by-fund gpproach in §33.290, and thus prevent the Governor from reducing
expenditures of the Sate except on afund-by-fund bess App. Br. & 23. Even though the
condtitutiond section never usestheword “fund,” the nurang homes argue that “the Governor can
reduce expenditures below gppropriations only if the Fund from which thet money was gppropriated
suffersarevenue shartfdl.” I1d. Ther interpretetion isincorrect as ametter of law.

Thenurdng homes podition Smply assumes, without ating any law, facts or evenlogic, thet an
gopropriation from afund is based on arevenue esimate specific to thet fund. In so doing, they
misread the condtitution. In this case, the evidence establishes that the individua appropriation for
qudity and efficiency grants - like other gppropriations -- was based on the consensus revenue
esimate. Tr. 374, L.F. 115. Because the consensus revenue esimate was not met, the Governor hed

the authority to “reduce the expenditures of the gat€’ induding the expenditure to nurang homes.

2 Appdlants are atrade assodiaion of nurang homes and severd individua nurang homes. For

the sske of darity and brevity they are referred to as*“the nurang homes’ heran.
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But even if the court accepts the nurang homes' invitation and finds thet the Condtitution only
dlows the Governor to balance the budget by reducing expenditure from one fund when revenues for
that fund fal below estimates for thet fund, thetrid court's decison should beuphdd. The
gopropriation a issue was from two funds  the Generd Revenue Fund and the Title XIX fund. L.F.
116. Actud revenuesfor both funds were less than revenue esimates for those funds. The nuraing
homes expresdy concede thet revenue for the Title XIX fund was less than esimates -- aconcession
that should end theinquiry. App. Br. & 68-69. But even under ther theory, the nurang homes meke
an andytica migtake because they ask this court to disregard a Sate satute and condder revenues and
edimatesfor “the IGT fund” which, asalegd mater, is Smply an accounting device and not assparate
fund inthetressury. See 833543 RSMIo (2000). Again, thered sources of revenue identified by the
Gengrd Assmbly for qudlity and efficdency grants were Title XIX funds and Generd Revenue Funds,

bath of which undisoutedly fdl bdow revenue esimates.
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l. The Constitution allows the Governor to reduce expenditures of the
State whenever actual revenues are less than revenue estimates upon
which State appropriations wer e based. (Responds to Appellants
Point |. Sections B,C and D)

"Artide 1V, Section 27, broadly authorizes the Governor to bdance the gatels budget in the
event that Sate revenuesfal below the revenue expectaions” State ex rel. Skeston R-VI School
District v. Ashcroft, 828 SW.2d 372, 375 (Mo. banc 1992). Although the Satement in Sikeston
that Artide 1V, Section 27 dlows the governor to baance the gate budget may be dicta, it isa correct
datement of thelav. The condusion is supported by fundamentd principles of condtitutional
condruction.

A. The Constitution must be construed using ordinary rules of construction.

Condgtitutiond provisons should be congtrued using the same rules of condruction that are used
for datutes The Condgtitution should be reed using the plain meaning of terms. Tannenbaum v. City
of Richmond Heights, 704 SW.2d 227, 229 (Mo. 1986). Every word in the Condtitution is
assumed to have effect and meaning; words are not assumed to be surplussge. Ensor v. Director of
Revenue, 998 SW.2d 782, 784 (Mo. 1999). Condtitutiond provisons must be congrued in harmony
with rdated provisons. Upchurch v. Blunt, 810 SW.2d 515, 516 (Mo. 1991). When condruing a
section of the Condtitution, the Condtitution should be read as awhole consdering other sections thet
may shed light on meening. State ex rel. Mathewson v. Board of Election Commissioners,

841 SW.2d 301 (Mo. 1992). When thereis doult about how to interpret aconditutiond provison,
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the courts leen toward a broad interpretation because of the permanent nature of the congtitution.
Robertsv. McNary, 636 SW.2d 332, 335 (Mo. 1982).
i. Strict construction isnot appropriate

The nuraing homes urge the court to abandon a*“broad interpretation” and ingtead to drictly
condrue Artide IV section 27. They say that Section 27 must be congtrued grictly becauseit dlows
the Governor to participate in the gppropriations process. App. Br. a 24. Thefdlacy of tharr algument
isthat they confuse the act of gppropriating with the act of executing the Sate slaws.

In the primary case dited by the nurang homes, the Governor was exercisng veto power to
reduce the amount thet would be lawfully appropriated once he signed the gpproprigtions bill. See
Sate ex rel. Cason v. Bond, 495 SW.2d 385 (Mo. 1973). Thereisno question that the exercise
of veto power is participation in the gppropriations process because the Governor has the authority to
change how much is gppropriated before the law takes effect. 1d.

But unlikethe veto, Artide IV Section 27 is ot rlevant until the gppropriation processis over.

By itsown terms, Section 27 gives the Governor the authority to reduce expenditures beow their
appropriated amounts when certain conditions are met. It requires that an amount must have areedy
have been gppropriated. Once alaw is enacted, the legidative function ends and the executive does not
encroach on legidative power by exercisng its own power to administer and enforce thet law. State
Auditor v. Joint Committee on Legislative Research, 956 SW.2d 228, 231 (Mo. 1997).

Legidative gopropriation isSmply “legd authorization to expend funds from the treesury.”
Sikeston, 828 SW. 2d at 375. See also Artice |V, Section 28 (“No appropriation shall confer

authority to incur an obligation after theend of afiscd period.”) The executiveisthe branch with
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authority to make expenditures within the limits of the gppropriation. Nothing in the gpproprigtion or
other Missouri law requires the executive branch to expend dl of the funds thet are appropriated.
Indead, rether than enacting laws requiring expenditure of dl funds gopropriated, the Generd Assambly
expects funds to remain unexpended at the end of an appropriation period and has made provisons for
those unexpended funds to Igpse into the ordinary revenue fund of the Sate treasurer. 833.080 RSMIo.
When a Governor exercises the line item veto, he reduces authority to spend -- alegidative function.
Once an gppropriation authorizes expenditure, the executive function tekes over.

Although Missouri courts have not addressed the question of whether the Governor can order
expenditures reduced as part of hisinherent executive powers,” the court need not resch that question in
thiscae ArtidelV, Section 27 spedificdly grants the Governor the authority to use his executive
power to reduce expenditures of the Sate and its agencies under the circumgtances @ issue here. When
exerdsng such authority, the Governor is not purporting to exerdise the authority of any other branch of
government. No other branch of government has the authority to reduce state expenditures after an
appropriation has authorized them, so the Governor cannot be exerciaing the authority of another
branch. This court mugt rgject the nuraing homes suggestion thet the provision be interpreted grictly
and mugt ingteed turn to sandard rules of congtitutiond condruction. Those rules require thet the

decison of thetrid court be upheld.

3 But see State ex rel. Robb v. Stone, 25 SW. 376 (Mo. 1894)(Supreme Court refused to

order the Governor to pay abill even though the funds for payment had dreedy been gppropriated).
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ii. Theplain meaning of the Constitution allowsthe Governor to

reducethe State' s expenditureswhenever Staterevenuesarelessthan estimates

Condtitutiond provisons should be given their plain meening and every word is presumed to
have effect. Ensor, 998 SW.2d a 784. Article IV, Section 27 dlows the Governor to “reduce the
expenditures of the Sate or any of itsagendes” The plain meaning of this provison isthat the Governor
may reduce the expenditures of the whole Sate under certain conditions. The nurang homes argumert,
thet the Congtitution only alows the Governor to reduce expenditures from individua funds within the
date treasury would require this court to hold thet theword “dae’ in Artide 1V, Section 27 is
meaningless

But theword dateisnot meaningless: Thisis gpparent from thetext of Section 27 itsdf. As
appdlants correctly point out, Artide 1V, Section 27 begins with adiscussion of the Governor’s power

of dlotment. App. Br. & 25. He may unconditiondly “control the rate a which any gpproprigtionis

expended’ by dlotment (emphass added). The Governor may dso “reduce the expenditures of the
date or any of its agendes beow ther appropriations whenever the actud revenues are less than the
revenue estimates upon which the gppropriationswere based.”  This second part of ArtidelV, Section
27 isbroader than thefird. While thefirst part focuses on the Governor’ s power to control the rate of
expenditure of asingle gppropriation -- “any gopropriation” -- the second part dlows the Governor to
reduce “ expenditures of the date” This second part dso discusses the estimates upon which the
aopropriations were based. If the Condtitution intended that the Governor could only reduce any
expenditure when the actud revenues are less than the estimate for any gppropriation, it would have sad

0. Indead, aplain reading of the Conditution isthat the second part of Section 27 gives the Governor
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the authority to reduce date expenditures whenever actud revenues are less then the revenue estimetes
upon which the Sate s gppropriations were based.

In contragt, the nursng homes offer an interpretation thet rewrites Section 27 and would never
dlow the Governor to “reduce the expenditures of the sate” They say that the Governor may only
reduce the expenditures from afund whenever revenues to thet fund are less then estimates for thet
fund. App. Br. a 23. Under thar interpretation, the Governor would only be dlowed to reduce
expenditures of the whole State when every single condtitutiond, Satutory or adminigtrative fund hes
revenues less than estimated. This court can not take away the Governor’s power to reduce the
expenditures of the Sate because such power is specificaly granted by the use of the words “reduce
expenditures of the gate’ in the Condtitution.

Thenurang homes interpretation Smilarly affects the reference in Section 27 to “agendies”
They would not alow the Governor to reduce the expenditures of an “agency,” but only to reduce
paticular lineitem expenditures by thet agency. Agan, the Governor is condtitutiondly authorized to do
morethen that. The nurang homes wish thet Section 27 said the Governor has the authority to only
“reduce the expenditures of the Sate or any of its agencies [under a particular gppropriation] below
[thet] appropriation]].” But it doesnot. Again, the plain language of Section 27 gives the Governor
authority to do what he did here—*reduce expenditures of the Sate’ bdow the levels of the various
gopropriations.

B. The*fund-by-fund” interpretation, when considered in light of the

statutory budgeting scheme, violatesrules of statutory construction.
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The fund-by fund gpproach offered by the appellants was dreedy contained in the Satutes when
Section 27 was adopted. App. Br. a 42. Section 33.290 requires the Governor to reduce the
dlotment (rate of expenditures) from afund whenever revenuesfor that fund are less then edimates for
that fund. 833.200 RSVlo. Sgnificantly, as discussed in more detall beow, the Satute does not reguire
an inquiry into the estimate upon which an gopropriation was based, but dlows areductionin
expenditures from the fund when revenues are less than were estimated for thet fund. Thisisthe
mechanism gppdlantsask for. It exigsin gatute. The Conditution uses quite different languege:

The nurang homes  determination to give 833.290 and 827 the same meaning violates three
related rules of gatutory condruction. Thefirg two are dosdy rdaed: that provisonswith different
language mugt have different meaning and that no Satutory provison should be interpreted o asto give
it no meaning. Thethird isto give Sgnificance to Satutory interpretetions by officers or agendies
respongble for implementing the Satute.

Asthe nurang homes correctly point out, the satutory fund-by-fund gpproach actudly pre-
dates the Condtitutiona provison. App. Br. a 42. The drafters of the congtitution must have been
aware of the gatutory provison that discusses the funds of the sate and dlows the Governor to baance
eech fund againg its revenue edimates. Y e the drafters did not choose to use the word “fund’ in the
condtitution and chose to focus on the revenue estimates upon which an gopropriation was based rather
then just saying “the revenue esimate for afund.” If the draftersintended the condtitution to mirror the
datute and require a fund-by-fund gpproach, they could have done so. Instead they choseto dlow the
Governor to reduce the expenditures of the Sate when revenues are less than estimates upon which the

da€e s appropriations were based.
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Thenurang homes interpretation thet the Condtitution Smply mirrors the datute assumes thet
the datute is ameaningless repetition of the Congtitutiona provison. The courtswill not presumethat a
dauteismeaningless Sate ex rel. Edu-Dyne Systems, Inc. v. Trout, 781 SW.2d 84, 86 (Mo.
1989). Stiffelman v. Abrams, 655 SW.2d 522, 531 (Mo. 1983).

C. Thetrial court’sholdingisconsistent with the inter pretations of the
Office of Administration, Division of Budget and Planning dating back morethan
twenty years

And the nursing homes dedine to give gopropriate condderaion to the interpretation of the
Condtitution held by the agency that is regponsible for implementing a spedific provison. Consolidated
Freightwaysv. State, 503 SW.2d 1 (Mo. 1972). Curators of the University of Missouri v.
Neill, 397 SW.2d 666, 670 (Mo. banc 1966), (“The adminidrativeinterpretation given a
condtitutiond or Satutory provison by public officers charged with its execution, while not contralling, is
entitled to congderation, epedidly in case of doubt or ambiguity.”) The whole Sate budget theory —
looking to overdl revenues of the dates and the estimates upon which the whole Sate s gppropriations
were based to determine whether Artide IV, Section 27 istriggered rather then trying to baance the
budget on afund-by-fund bess— is the interpretation held by the Office of Adminigration, Divison of
Budget and Planning for the last 20 plus years, gpanning governors back to Teesdde. Tr. 132-133. As
the agency responsble for implementing this section, itsinterpretation should be entitled to deference
§833.210, 33.030 RSMo.

D. Giving the Governor full power to“reduce expenditures of the state” does

not violate separation of powersor otherwisework mischief on the process.
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Appdlants argue that dlowing the Governor to reduce expenditures of the Sate when Sate
revenues are short is“ gartling” and would violate separation of powers. App. Br. a 48. They argue
thet such an interpretation gives the Governor “acontinuous lineitem veto.” 1d. To the contrary, the
Governor' s authority to take awhole budget view when faced with shortfdlsis perfectly congstent with
the condtitutional separation of powersand isin the best interest of public policy. “The people of
Missouri . . . haveavitd interest in government living withinitsmeans” Sikeston, 828 SW.2d a
375. The Condtitution gives the Governor the authority to ensure thet interest is met.

The Governor’ sautharity in Artide IV, Section 27 is not a continuous line-item veto and the
Governor hes never damed that itis. As discussed above, the legidaive function ends once abill
becomes|aw. Then the executive has the authority to enforce and executethelavs. State ex rel.
Cason v. Bond, 495 SW.2d 385 (Mo. 1973), isnot hdpful in this case because the Governor does
not purport to reduce the amount gppropriated a the outset — he reduced expenditures after the
gppropriation hill took effect.

Nor does State ex rel Danforth v. Merrell, 530 SW.2d 209 (Mo. 1975), dictate a
paticular result here. In Merrell, the legidature purported to ddegate to a committee the authority to
change the purpose of an gppropriation after it was passed. In Merrell this court hdd thet “the
generd assambly cannot condlitutionaly delegate to a committee or to the executive department or to
both of them the power to amend alaw.” 1d. a 215 (Bardgett concurring). The Governor’ s action

here did not amend the appropriation.” Moreover, nothing in the Merrel| case evenimpliesthat the

4 Thenurdng homesimply in point |1 of their brief that the Governor has changed the purpose
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Governor has an obligation to expend dl the funds authorized in an gppropriation. The Governor’'s
actions here are not what occurred in Merrell. Once he redlized that revenues would be less than
edimated, the Governor did, however, execute the laws of the State and reduce expenditures to baance
the date’ sbudget. And he was authorized to do S0 by a specific provison in the Condtitution.

The Governor’ s daility to exercdse alineitem veto isvirtudly plenary, subject only to over-ride
after thefact. Mo. Cong. Art. 1V, Sect. 26; Mo. Congt. Art. 111, Sect. 32. In contrast, Section 27
mekes dear that the Governor may not exercise the authority to reduce Sate expenditures unless
revenues are less than the estimates upon which the gppropriations were based. Significantly, the
Condtitution does not goecify the revenue estimates upon which the gppropriation must be based. The
Gengd Assambly has the authority to control which budget estimate would trigger the Governor’'s
authority to exercise his power. It could do S0 by taking a page from U.S. Congressond practice and
passing a budget resolution that specifies arevenue estimate upon which gopropriations should be

pased. But it hasnot done so. It could come up with its own separate budget edtimates and meke a

of an gppropriation by “redirecting money” contrary to its purpose. App. Br. a 71. But thereisno
adlegation here, and cartainly no evidence, that the funds a issue were spent without express

authorization in an gppropriation.
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record of the basisfor its decisons for the courts to congder, but it has not done so (except through the
consensus revenue estimate as discussed below).

Allowing the Governor to exerdse both the line item veto and his full powers under § 27 does
not defeat the purpose of separation of powerswhich isto prohibit arbitrary and unilaterd exercise of
power. Mo. Coalition for the Environment v. Joint Comm. on Admin Rules, 948 SW.2d
125, 135 (Mo. 1997). Agan, the Governor’s authority to baance the Sate s budget when Sate
revenuesfal short isby no means unilaterd or subject to his unilaterd decison. The Conditution sets
limits on the Governor’ s aaility and the legidature can take sepsto further limit hisexercise of power.
Appdlants concede as much when they argue that the amount appropriated is“the implicit revenue
edimate of the Generd Assembly and the Governor.” App. Br. a 40. The Generd Assambly can dso
prevent the Governor from reducing an expenditure by providing an atificidly low estimete of revenue.
Convery, by over esimating revenue (gppropriating above reasonable anticipations of revenue) the
Gengrd Assambly mekesit more likdy thet the Governor can later reduce expenditures. In short, if the
Gengd Assambly wantsto limit the Governor’ s authority to reduce expenditures, it can do o
unilaterdly by exercdising a consarvaive goproach to the gppropriations process. In thisway, Artide 1V,
Section 27 promotes sound public palicy by providing an incentive to the legidature to gppropriate only
asmuch asit truly beieveswill be available for expenditure

Moreover, the separation of powers doctrine only prohibits one branch of the Government from
exerasing the authority granted to another. Thisiswhy courts have hdd thet if a Condtitutiona
provison dlows one branch of Government to exercise the power of anather branch, the provison

should be grictly condrued. See, e.g. State Ex. inf. Danforth v. Cason, 507 SW.2d 405, 419
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(Mo. 1957). But Artide IV, Section 27 isnot such aprovison. Only the executive branch hasthe
power to expend money (Subject of course to authorization by the legidative branch) and only the
executive branch has the authority to reduce expenditures after an gppropriaion bill has been passed.
Appdlants can point to no ather branch of Government thet would have the authority to reduce
expenditures. In agate that vaues a bdanced budget, the only branch that can meet the chdlengeisthe

executive branch. Thereis no separation of powersissue”®

5Appdlants dite federd cases such as Sate Hwy Comm’ n of Mo. v. Volpe, 479 F.2d 1099
(8" Cir. 1973), for the proposition that the executive branch must expend al money thet is
gopropriated, otherwise the executive engages in unlawful “impoundment.” App. Br. a 64. Volpeis
ingpposite because it addressed whether the federd Secretary of Trangportation had gatutory authority
to reduce the State of Missouri’ s ahility to contract within the amount gppropriated by Congress for

highways The court Spedificdly sad “[r]esolution of the issue before us does nat involve andlyds of the
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Executive's condtitutiond powers” 1d. at 1107. 1t should dso be noted thet the federd government

does not share Missouri’ s dedication to a baanced budget.
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Infact, an andyds of the separation of powersissues highlights the importance of dlowing the
Governor to baance the entire Sate€ s budget based on a shortfdl in Sate revenues, not just based ona
fund-by-fund goproach. If gppdlants are right and the Governor can only reduce expenditures from a
fund when revenues are less then estimated for thet fund, the legidature would have an incentive to
unilaterdly manipulate the process and defeat Section 27's purpose of baancing the budget.

Thefacts of this case provide agood example. It is undisputed that overdl Sete revenues were
sgnificantly short of the total amount gppropriated for Sate operations. L.F. a 115, 116. The
Governor had no choice but to reduce expenditures somewhere. Under the nuraing homes' theory, the
Governor would only have been alowed to reduce expenditures from any “fund” -- beit an
adminidretive, gatutory or conditutiond fund -- unless arevenue dtributable to that fund was less then
arevenue edimate for thet particular fund. This gpproach holds harmless “funds’ for which an agency
or the Generd Assambly mistakenly or intentiondly under-estimated revenues. It resrvesits svere
impact for funds for which an agency atifiadly inflated anticipeted revenues or from which the

legidature -- perhgps intentiondly -- severdy over-gppropriated.
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[I.  The Governor had the authority to reduce the state's expenditures
because the state’s budget was based on the consensus revenue
estimate and revenues for FY 2002 were well below that estimate.

If this court interprets Artidle IV, Section 27 as aticulated in Sikeston, giving the Governor
“broad” authority to “baance the Sate’ s budget,” the court must then determine the revenue esimate
upon which the sate budget was based. Overdl sate revenue expectations for fiscd year 2002 were
aticulaed in two ways — through the consensus revenue estimeate and through the totd amount
recommended for gppropriation or actudly appropristed. Actud revenues were lessthan ether
expectation, but the sate' s budget was based on the consensus revenue edimate.

Thereis no dispute thet the revenue sources that make up the consensus revenue edimate were
lessthan estimated. App. Br. a 10-11. The evidence below was that the consensus revenue estimate
isthe lynchpin estimate upon which the sate s budget isbased. L.F. 115, Tr. 371-374.. Although it
does not purport to esimete every dollar of available Sate revenue, it isthe edimate that has been
agreed upon jointly by the Generd Assambly and the Governar. It is featured prominently inthe
Governor’s executive budget, which begins the legidaive processand it isthe only figureinthe
Governor’' s budget thet is specificdly identified as arevenue esimate. E.F. 499.

Condtitutiond provisons must be construed in harmony with rdated provisons. Upchurch v.
Blunt, 810 SW.2d 515, 516 (Mo. 1991). When congtruing a section of the Condtitution, the
Condtitution should be read as awhole congdering other sections thet may shed light on meaning.

Sate ex rel. Mathewson v. Board of Election Commissioners, 841 SW.2d 301 (Mo. 1992).
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Artide 1V, Section 24 requires the Governor to submit his budget to the Generd Assembly and to
indude an esdimate of revenue availadbleto the gate. Mo. Cong., Artide 1V, Section 24. The only
figure thet is gpedificdly identified in the Governor’s budget as arevenue esimate is the consensus
revenue edimate. E.F. 499. The consensus revenue esimate is an esimate arrived & jointly by the
Generd Assembly and the Governor. L.F. & 99, 114. Although it does not esimate dl revenues that
may comein to the date treasury, it is the lynchpin estimate upon which the sate s budget is based.
L.F. 115. Itisthe esimaethat thelegidature hasin front of it when making gopropriation decisons.
Theinference that any given gppropriation is basad on an expectation concamning the consenus revenue
edimateisjug as grong, if not sronger, than the inference that an gppropriaion decisonisbased ona
form prepared by adate agency.

Appdlants argue that the “implict revenue eimate’ is the amount appropriated by the Generd
Ass=mbly and that gppropriated amounts are the estimate upon which gppropriations are based. App.
Br. a 40. If the amount appropriated to the Sate, or the amount recommended for gppropriation, isan
implicit esimate of the revenues available to the date, thereis again no digpute thet Section 27 was
triggered. Actud revenues for the whole date were sgnificantly less than the totd amount
recommended for gppropriation by the Governor or the amount actudly appropriated by the Generd

As=mbly and Sgned into law by the Governor. App. Br. a 11, L.F. 115, 116.
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[I1.  Theindividual appropriation at issuein this case was not based on
revenue estimates for the IGT fund, but was based on broader
expectations of state revenues.

Appdlants cannat prevall here even if the court determines that the Governor does not have the
authority to reduce dl the Sat€ s expenditures when Sate revenues are less than edimates upon which
the date' s budget was based. Under thet interpretation of Section 27 the court mugt identify the
particular gopropriation a issue and determine the revenue estimate upon which thet gppropriation was
basad. At the heart of the nurang homes argument isanillogical and unsupported assumption thet the
Generd Assembly passed, and the Governor signed, an gppropriaion of $133,000,000 to the stat€'s
nurdng homes basad soldy on esimates of revenue for the IGT sub-account of the Generd Revenue
fund. But no gppropriaion decison can be madein avacuum: each oneis dependent on other
gopropriations and upon expectations of tota revenues avalable to gopropriate.

Section 27 does not inquire as to the revenue edimate for a particular fund from which the
Gengrd Assambly ultimately chose to draw for the particular gppropriation & issue. It inquiresastothe
edimate of funds from which the legidature could choose when deciding whether and in what amounts
to gppropriate aparticular lineitem. Under then plain language of Section 27, the court must decide
whether actud revenuesto the IGT fund and the Title X1X Fund were less than the revenue esimates

upon which the gppropriation from those funds was based. Appdlants gloss over this requirement and

smply assume thet an gppropriation from afund is based on the revenue esimate for thet fund.® Inso

6 Thetrid court misakenly followed the nurang homes' lead and found that the gppropriation
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doing, gppdlants again urge the court to read the requirements of §33.290 (“if it shal gppear that
revenue esimates for thefiscd year will fal below the estimated revenues for such fund”) into the
condtitution rether then following the plain language of the condtitution (“ estimates upon which the
gopropriations were based”).

Thereisno provison of law that requires the Generd Assambly or the Governor to base
goproprigtions on any particular revenue edimate. Except in the case of conditutiondly or Satutorily
dedicated funds, it would meke no senseto do so. Thelegidature Stsin front of abuffet of revenue
sources. When it decides how much to put on each line-item plate, it cannot and does not focus
myopicaly on one sarving dish, ignoring the aosence or abundance in other dishes on the buffet.

For State Fiscd Y ear 2002, the evidence was thet the gppropriations were based not on some
isolated fund, nor even on acombingtion of funds. Rather, the gppropriations were based on the
consensusrevenue edimate. L.F. 115, Tr. 371-374. The consensus revenue esimate is the lynchpin
for thewhole gate budget and dl of the decisions concarning the budget are driven by that estimate. 1d.

When the Governor Sgned the SFY 2002 budget, taking the final step necessary to give gppropriations

“was based upon the SFY 2002 IGT fund revenue edimate”  Thisfinding was whally unsupported.
There was no evidence to that effect before the trid court and therefore that finding should be

disregarded. Burkholder ex rel. Burkholder v. Burkholder, 48 SW.3d 596, 597 (Mo. 2001).
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the force and effect of law, he based his decison to Sgn the budget, vetoing or not vetoing individud
lineswithin the budget, on the consensus revenue estimate. Tr. 372-374. Mogt importantly he dso
based his decison to Sgn H.B. 11 without vetoing the line item gppropriating $1:33,000,000 for one
time qudity and efficency grants based on the consensusrevenue esimate. Tr. 373-374. Becauseno
gopropriaion hasthe force of law until the Governor Sgnsit, the gppropriation a issue was based on
the consensuss revenue esimate as afectud meatter.

The nurang homes argue that the court should not congider evidence concerning whet revenue
esimate the Governor rlied on in Sgning the gppropriation bill. They dte casesindicating thet
legidative intent cannat be derived from the subjective intent of individud legidators App. Br. a 36.
Of courseit is correct that an individud legidator cannot establish legidative intent. But the nuraing
homes improperly minimize the Governor’ s rale in the gppropriation process He does have lineitem
veto authority. Artide !V, Section 28. If the Governor had vetoed Section 11.445 it would not have
become law. Therefore, evidence of whet estimate the Governor actudly rdied onin Sgning an
gopropriations bill ishighly rdevant.

Moreover, the nuraing homes have never offered evidence factudly establishing whet revenue
edimate the gppropriation here was based on. They urge this court to infer that the gopropriation was
basad on the amount gppropriated from the IGT sub-account of the Generd Revenue Fund. They base
thisinference on Satutes discussing revenue estimates for each fund. App. Br. a 36. But it mekesno
sense to assume that an gppropriaion from afund is based on arevenue esimeate for thet fund. At
times it might be, as when the legidature makes an gppropriation whally from federd funds thet reguire

no state match and may not be used for other purposes. At other times gppropriations are clearly
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based on expectations of revenueto other funds. For example, when the sateis required to fund 40%
of fundsfor a program, with the federd government providing the other 60%, the gppropriation of Sate
fundsis based on an expectation about revenues of federd funds and viceversa. To the extent the
court choosesto disregard the factud issue and make an inference, the court should not infer thet the
gopropriation was based on an esimae for the IGT sub-account. The contrary inference, thet the
gopropriaion was based on the consenaus revenue esimate, fits much better into the Conditutiond
gheme

Theinferenceis particulaly sronginthiscase All fundsthat are not required “by Saute or
condtitutiond provision to be deposited in some other specifically named fund” must be deposited in the
Gengd Revenue Fund. 833543 RSMlo. Thereisno Satutory or condtitutiond requirement thet any
funds be deposited to the “IGT fund.” Therefore, any “IGT fund” would be part of the Generd
Revenue fund asamatter of law. 1d. The*IGT fund’ isnot aseparate fund from alegd sandpoirt, it
isan “account” within Generd Revenue, created by OA pursuant to 833.372 RSMo. L.F. 112. The
fact thet the gppropriation item here referred to the “IGT fund” does not cregte the fund or giveit
character sparate and gpart from what section 33.372 requires. Compare App. Br. a 30. In fact, the
gopropriation “fromthe IGT fund’ in House Bill 11, iswhally consgtent with theideathet IGT funds
arewithin the Generd Revenue Fund asamétter of law. Pursuant to section 33.571.2 the legidaureis
required to say which account within the Generd Revenue Fund it is gopropriating from. Thet iswhet
they didinthiscase. The legidature s compliance with 833.571.2 does not change the legd Sate of

IGT money hdd in the Generd Revenue Fund.
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Section 33.571.2 dlows the Office of Adminidration and the State Tressurer to establish
“acoounts” within the State Treasury. The Office of Adminigtration used thet authority to
adminigraivey cregte the IGT account. L.F. 112. But the IGT account is— by Satute—apart of the
Generd Revenue Fund.

And the IGT sub-account is part of the Generd Revenue Fund, there are no restrictions on how
these funds may be used. Compare the” State Inditutiond Gift Trust Fund,” 833.563 RSMo. and
“gaming revenues” Artidell1, Section 39(d) for just two examples of fundswith redtricted uses. See
also President Riverboat Casino v. Mo. Gaming Commission, 13 SW.3d 635, 638 (Mo.
2000)(admission fees were deposited “in the generd revenue fund to support the entire budget”). In
FY2002, “IGT funds’ were gppropriated for the Lewis and Clark Centennid, Legd Aid grants,
adminidraive cods, etc.. EF. 328. Appdlants correctly point out thet the consensus revenue esimate
primarily estimates revenue to the Generd Revenue Fund. App. Br. a 10. It isressoncbleto infer thet
the Genard Assambly’ s decison to gppropriate Generd Revenue funds to nurang homes for onetime
quelity and efficdency grants was basad on an esimation that the gate would have acertain leved of other
Genad Revenue fundsfor other priorities Conversdly it is unreasonable to assume thet the Generd
Assembly mede the gppropriation of $1:33,000,000 without regard to the revenue estimate for the
Gengrd Revenue Fund, but instead focused soldly on the estimated revenuesto the IGT sub-account of

the Generd Revenue Fund. Again, thereis no digpute thet the actud revenue from the categories that
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meke up the consensus revenue esimate -- the estimate upon which the gppropriation was based --
were less then the consansus revenue eimate.” L.F. 116-117.

When the Governor sent his budget to the Generd Assembly, he was required by Artide 1V,
Sattion 24 to edtimae avaladle revenue. Thelaw presumesthat “ public offidas have rightly and
lavfully discherged therr offidd duties” Abramsv. Ohio Pacific Express, 819 SW.2d 338, 342
(Mo. 1991). Respondents believe the Governor complied with Section 24 by providing the consensus
revenue edimate. The nurang homes argument thet the gppropriations themsdves implicitly suggest
thet the Governor’ sred estimate under Section 24 was ingteed the $19,000,220,633 the Governor
recommended for gopropriation. L.F. 114. The presumption must be that the Governor lawfully
fulfilled hisduty under Artide IV, Section 24 by providing ether the consensus revenue estimate or an
edimate of the total amount available to the gate as embodied in his recommendations to the Generdl
As=mbly to gppropriate $19,000,220,633 for the Sate budget.  Appellants have offered nothing to
refute this presumption and there is no dispute thet actud revenue to the Sate was $17.997 hillion,
sgnificantly lessthen estimated. L.F. 116.

To avoid the defeet that isinevitable in that condusion, the nurang homeslegp past every Sep

a which revenueis actudly estimated, and go directly to the ultimate product of the gppropritions

"For fiscd year 2002, the consenaus revenue estimate was revised as actud revenues declined.

Actud revenue was less than any verson of the consensusrevenue etimate. L.F. 117.
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process, the gopropriations hills that the congtitution addresses — separatdy from both Art. 1V, Section
24 and Section 27 —in Art. 111 sections 23, 25, 29, and 36. Ingteed, the nurang homes urge the court
to compare actud revenuesfor the IGT sub-account to the amounts findly gppropriated from thet
account and to dlow the Governor to exerdise his autharity only if actud revenuesfor the IGT account
of the Generd Revenue Fund were less than the amount gopropriated from that acocount. They have no
evidence that this gppropriated amount was a revenue estimate — it might be the exact amount expected
or it might not be (see Tr. & 218) — much less the etimate upon which the gppropriation was based.
Thereisno conditutiond nor statutory requirement thet any particular gopropriation exactly metch the
edimated revenue from any particular revenue sream.

Nor isit logicd to suppose thet aparticular gopropriation or fund from generd revenue can be
congdered in isolaion. The budget cannot be segregated into the patchwork gopdlantsurge. The
decigon to gppropriate an individud line item within an gppropriation is not mede in avacuum, it is
interdependent upon other gpproprigtions. This case provides agood example. The sate budget
director tetified thet the line item at issue here — an gppropriation drawn from federd Title XIX funds
and the IGT account of the sate's Generd Revenue Fund, for qudity and efficiency grantsto nurang
homes —would not have been recommended or Signed hed the Governor known thet overdl Sate
revenue, or the revenue to the components of the consensus revenue esimate, were not going to meet
projections. Tr. 374-375. Had he known that revenue would have been less, his priorities would have
been different. Id. If this court accepts the nurang homes' invitation to make assumptions about the
revenue estimate upon which this gppropriation was basad, it ismogt logicd and workable to assume

thet the appropriation was based on expectations about the revenues available for such an
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gppropriation, not just upon an edimete of particular Sream of revenue thet the legidature ultimately
metched with this gppropriation — particularly when thet revenueis defined by amerdy adminidretive
account subject to unilatera revison by the executive a any time, that makes up only atiny portion of

the state budget.®

8 The Office of Administration has cregted accounts ather then IGT within the Generd Revenue
Fund, such as severd Hedth Families Trust Fund accounts. See gppendix A25-A29. When the
Genard Revenue Fund does not have sufficient revenue to meet gopropriations, the Governor must cut
somewhere. If, asthe nurang homes argue, the Governor does not have the authority to meke
reductions from the adminigtrative acocounts, his cuts will have a disoroportionate and devagtating impect
on programs like date schoals, Sate universties and Sate agency operationsthat are funded with the
remaining Generd Revenue funds (also known as adminidrative account 101). L.F. 122. See

Appendix A1-A25.



IV. If thisCourt adoptsthe nursing homes' legal theory and readsthe
word “fund” into the constitution, the trial court’s decision should
still be upheld because the facts do not support that legal theory.
(Respondsto Appellants Points|.A and D and Point 11)

The nursng homes acknowledge thet the trid court did not consder theissuesraised in their
sscond point. App. Br. p. 68. Thus, thereis no spedific ruling or condusion of law by thetrid court thet
they daim iserroneous. Their entire argument is based upon an assumption thet the trid court goproved
the Governor's use of hisauthority under Art. 1V, 8 27 of the Condtitution on an gpproprietion of
federd funds But it isnot a al deer that he did so. The uncontested tesimony & trid wasthat the State
reeched the upper payment limit of Medicaid and could nat secure any further federd funds for the fiscal
year.? Tr. 99-100. Thus, thereis no evidence that any federd money was withheld or impounded, i.e
unspart.

The nurang homes cannot ucoceed on this paint a any rate. The gppropriation a issue came
from two funds, the Generd Revenue Fund and the Title XIX fund. Actud revenuesto for each of

these funds were | ess than revenue estimates for each fund.

9 The nurang homes complain about the reasons the date hit the upper Medicaid payment
limit, implying that the dat€' s paymentsto other non-date governmental nurang homeswas
ingppropriate. App. Br. 72. But they have never raised or presarved acdlam that the Sate mede

expendituresin violaion of any law, they have only pled that the Sate should meke additiond

expenditures
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A. The Governor’sauthority under Section 27 wastrigger ed by inadequate
revenues.

i. Revenuestothe General Revenue Fund werelessthan estimatesfor
the General Revenue Fund.

All fundsthat are not required “by Satute or congtitutiond provison to be deposited in some
other specificdly named fund’ must be deposited in the Generd Revenue Fund. §33.543 RSVIo.
Thereisno gatutory or conditutiona requirement thet any funds be depogited to the “IGT fund.”
Therefore, any “IGT fund” would be part of the Generd Revenue fund asameatter of law. 1d. The
“IGT fund” isnot aseparate fund from alegd sandpoaint; it isan “account” within Generd Revenue,
cregted by OA pursuant to 833.372 RSMo. L.F. 112. Thefact that the approprigtion item here
referred to the“IGT fund” does not cregte the fund or give it character separate and gpart from what
section 33.372 requires. See App. Br. & 30. Infact, the gppropriation “from the IGT fund”’ in House
Bill 11 iswhally conagtent with theideathet IGT funds are within the Generd Revenue Fund asa
metter of law. Pursuant to section 33.571.2 the legidature is required to say which account within the
Generd Revenue Fund it is gppropriating from. Thet iswhat they did inthiscase Thelegidature's
compliance with 833.571.2 does nat change the legd ate of IGT money hdd in the Generd Revenue
Fund.

OA haslong interpreted the sysem consstent with the Satutes asinterpreted above. Jm
Cader, Director of Acoounting for OA for more than 20 years, tedtified that the“IGT fund’ issmply a
sub-account of Generd Revenue and that OA has never conddered it anything other than Generd

Revenue as defined in the Satutes. Tr. 121-122.
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The nurang homes would erase the digtinction between asautorily cregted fund and an
acoount in Generd Revenue created pursuant to 833.571. But oneresult of that conduson would be
to convert the Generd Assembly’ s passage of §33.571 into apointiessact. It should never be
presumed that the legidature performed ausdess act. Stiffelman v. Abrams, 655 SW.2d 522, 531
(Mo. 1983). By using theterm "account,” the Generd Assambly must have intended that such
"accounts' be tregted differently than "funds” Thus, assuming thet Section 27 gpplies on afund by fund
bass and that the Generd Assembly intended the cregtion of fundsto limit the Governor's discretion
under Section 27, thereis nothing to indicate thet ether theory gppliesto the facts of this case which
involve an account within the Generd Revenue Fund, not a separate, Satutorily created fund.

The nurang homes do not even argue that actud revenuesfor the Generd Revenue fund were
less then estimated, and they put on no evidence to thet effect bdow. Officid acts are presumed to be
in accordance with the law and it is the burden of those chalenging the action to prove they were done
illegdly. Sturdevant v. Fisher, 940 SW.2d 21, 24 (Mo. App. 1997). The nursing homes have not
met their burden of proof. In fact, respondents established thet actud revenuesfor the Generd Revenue

Fund were less than revenue esimates for the generd revenue fund*® Tr. 299-300.

10 Although actud revenuesfor the Title X1X and Generd Revenue fundswas lessthan the
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revenue estimates for those funds, respondents do not concede thet the appropriation was based on
those edimates, rather the better holding is that it was based on edimates of funds avallable to the date

as discussed above.

38



In a curious departure from their otherwise conggtent fixation on the ultimate gopropriaions
hills, the nurang homes briefly discuss avery early sep in the gppropriaions process, the “form 9's”
suggesting thet if the gppropriations bills do not condtitute estimates of the Generd Revenue Fund for
purposes of Art. 1V, Section 27, thereis an dterndive esimate source. But they arewrong, both in
suggedting that these documents are the condtitutional ly-recognized besis for gopropriaions and in the
dam thet even if they were congdered, the “form 9's’” would not support the nursng homes
condusons

Agencies sometimes use a“form 9" to indicate to the Governor resources they project to bein
apaticular fund. The nurang homes argued below, asthey do here, that gopropriation decisons are
based on form 9 revenue edimates. App. Br. a 40. But theseforms do not purport to be revenue
edimates And thereis no evidence thet the Generd Assambly or the Governor actudly base
appropriation decisons on thetheseform 9s. Indead, thereis no evidence that the Generd Assembly
ever saw the FY 2002 form 9 for the IGT account.

Moreover, the undisputed evidence was thet the sum of dl of the form 9sfor the various
accounting categories in the Generd Revenue Fund wias more then the actud revenues for the sum of
those accounts. Tr. 299-300. In ather words, the actud revenues for the Fund from which the
efficdency grants were gppropriated — the Generd Revenue fund —were less than the Form 9 esimates
for that fund.

The nurang homes quickly return to their argument that no prdude metters thet the find
aopropriations bills are digpogtive. But even thet tota -- what appdlants cdl “the implicit revenue

edimate’ -- defeatsthe nurang homes case. The Generd Assembly gppropriated $8.214 billion from
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Generd Revenue sub-accounts. See Appendix to this brief citing the court to the Bill and Section
numbers for the FY 2002 gpproprietions from dl Generd Revenue sub-accounts. Actud revenueto
those sub-accounts was $6.7 hillion, $1.5 billion less than gppropriated. L.F. 117. Therefore,
revenues to the Generd Revenue Fund were less then ether the combined form 9 esimetes or the
gopropriated amount (implicit revenue estimate). Once the correct legd fund isidentified - the
datutory Generd Revenue Fund, nat the adminigrative sub-account of Generadl Revenue cdled the IGT
fund -- the trid court’s decison must be upheld under these facts even if the nurang homes' legd theory
IS correct.

ii. Revenuestothe Title XIX Fund werelessthan estimatesfor the Title
XIX Fund.

Thenurang homes argument glosses over the fact thet the gppropriations bill drew revenue for
the onetime grants not just from the IGT fund, but from the Title XIX fund. And they concede thet
revenue for the Title XIX Fund was less than etimated. App. Br. at 68-69.

The nurang homes discount the gpparent impact of the deficdendesin the Title XIX fund by
arguing that the Governor did not have the authority to reduce expenditures from the Title X1X fund.
They say that he lacked such authority because he did not undertake an andysis of whether revenue for
the Title XIX fund was less than esimates for the Title X1X fund, and argue that the Governor must
expend Title X1X funds because they are hdd in trust for the federd government. Both of these
arguments of course beg the question. They assumethet Artide IV, Section 27 only gives the Governor

the authority to reduce expenditures on afund-by-fund basis and that he mugt base hisandysson the
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revenue esimate for each fund, not on the revenue esimete upon which an gppropriation was actudly
based.

B. The Governor’sdecision cannot be challenged on the bases appellants
assert.

i. The Governor had the authority to reduce expendituresfrom either
theTitle XIX fund or the | GT account of General Revenue.

Even assuming the nurang homes carry the day on ther fund-by-fund theory, their argumentsin
Point Il areincorrect as amatter of law. Oncethis court determines whether the Governor’ s authority
under Artide 1V, Section 27 wastriggered, the Governor’ s exercise of discretion isnot subject to
review by thiscourt. Evenif it were, the Governor’s actions were not arbitrary, capricious or
unressoncble. In addition, Artide 1V, Section 27 gppliesto federd fundsjust like any other funds held
by the sate because it dlows the Governor to order that those funds not be spert.

ii. Oncetheprovisionsof ArticlelV, Section 27 are met, the
Governor’sexercise of hisdiscretion isnot reviewable by the Courts.

The nurang homes acknowledge that, even under their theory, the provisons of ArtideV,
Section 27 were met as those provisonsrdate to the Title XIX fund. Artide IV, Section 27 assignsthe
Governor the right to reduce expenditures when certain conditions are met. 1t does not require the
Governor to make any determinations prior to making hisdecison. It smply sets out an objective
sandard to trigger his authority. Once this court determines thet the conditions have been met, the
andydsends. Thejudidary may not control actions basad upon powers assgned to the executive

based upon his judgment and discretion. Commission Row Club v. Lambert, 161 SW.2d 732
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(Mo. Ct. App. 1942); State ex rel Robb v. Stone, 25 SW. 376 (Mo. 1894)(court cannot substitute
its discretion for thet of the Governor); State ex rel. Missouri Highway and Transportation
Commission v. Pruneau, 652 SW.2d 281 (Mo. App. 1983)(court may not interfere with Governor
who has sole discretion to act upon requests for emergency assstance); State ex rel Donnell v.
Osburn, 147 SW. 2d 1065, 1070 (Mo. banc 1941)(mandamus will not lie againg the Governor
whereit would interfere with executive discretion). The nursing homes cannot avoid this result by
naming other offidads State ex rel. Seev. Allen, 79 SW. 164 (Mo. banc 1904)(court could not
interfere with Auditor when he was acting pursuant to the Governor exercisng a power vested soldly in
him.) Thus, when the Governor exercises his condtitutiona power to withhold gppropriations, this Court
does not have juridiction to review thet decison, @ther as to whether awithholding should have been
made, how much should be withheld or from whet agency.

The nurdng homes can dite no case in the higory of Missouri jurisorudence halding thet the
courts have the right to review decisions made by the Governor onceit is established thet the Governor
hed the authority to act. If gopelants wereto prevail on thistheory, the Governor’ s decison to exerdise
his veto authority, commute crimind sentences, or mike gppointments would dl be subject to judicid
review. Such aresult would fundamentdly change the courts view of the separation of powers

doctrine.
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iii. TheGovernor’sactionswerenot arbitrary, capricious,
unreasonable, or otherwiseillegal.

Even if this court chooses to review actions that the Governor hed the authority to teke, the
Governor’s actions were reasonable and based on asound decision making process. As discussed
above, the Governor was faced with a budgetary shortfal. He hed before him indisputable evidence
that Sate revenues were coming in wel below gppropriated amounts. He aso had before him
undisputed evidence thet the sate would not meet the consensuss revenue estimete, the lynchpin of the
entire dat€' sbudget. His actions were ressonable and wholly consstent with the Sate' s “vitd interest
in having govemment livewithinitsmeans” See Skeston, 828 SW.2d a 375.

iv. The Governor hastheauthority to stop the expenditure of federal
funds.

Nothing in Artide 1V, Section 27 limits the Governor’ s authority o asto alow reduction of
expenditures only when they are made from sate funds. The Condiitution is concerned with
expenditures, not the nature of the fundsthat are used to make an expenditure. Therefore, the nuraing
homes argument that Title X1X money ishdd in trust for the federd government has nothing to do with
the underlying issuesinthiscase. Appdlants seem to argue thet the Sate' s share of the expenditure a
issue here (the Generd Revenue portion) was somehow federd funds. App. Br. a 72. But they dteno
case or datute to support their position.

Even if the date s share was actudly federd funds, this does not mean that the nurang homes
would be entitled to payment. At word, it would meen thet the date was not in compliance with its

agreements with the federd government. See L.F. 117. But the federd government would meke thet
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decison and they have not declared the gate to bein vidlation of any laws or agreements. Tr. 82-83.
Artide IV, Section 27 gives the Governor the authority to reduce an expenditure. If he choseto reduce
an expenditure that was entirdy from federd funds, and thus restricted in its use, the decison might bea
bed one, resuliting in no net benfit to the date budget, but it isdill hisdecisonto meke. At any rate,
that was not the case here. The Governor’ s decigon to withhold Title X1X expenditures did have anet
fisca benefit to the date because it dlowed the Governor to baance the sate sbudget. In order to
expend Title XIX funds, the sate would have hed to expend Generd Revenue Funds -- funds that were
needed to meet budget.

The gppropriation a issue here, 811.445 of H.B.11 came from two sources, the Title XIX fund
and the IGT account of the Generd Revenue Fund. Under the nurang homes' theory, this court must
look at each fund separately to determine whether Artide 1V, Section 27 wastriggered. Thereisno
dispute that the actud revenue for the Title XIX fund was lessthan etimated. App. Br. & 68.
Therefore, even under the nurang homes overly grict congtruction of the condtitution, the actud
revenue was | ess than the estimate upon which the gppropriation was based and the Governor’'s
authority to reduce the expenditure is evident without regard to the IGT sub-account. For the Generd
Revenue portion, if the court finds thet the IGT fund does not have separate legd datus, the revenues
for that fund were a0 less than estimated and the Governor’ s authority is evident without regard to
Title XIX.

Moreover, Medicad is"ajointly financed federd and Sate program.” Maples v.
Department of Social Services, 11 SW.3d 869, 872 (Mo.App. 2000). "Under the Medicad

program, the federd government provides 60% of the funding and the Sates provide the other 40%."
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Lexington Management Co., Inc. v. Missouri Department of Social Services, 656 F.Supp.
36, 37 (W.D.Mo. 1986). If the sate Generd Revenue portion of the expenditure was properly
withheld, the Sate could not access the federd funds, because it would have no money to makethe
metch. In addition, the legidature must be assumed to know the law at the time it mede the
aopropriction. The legidative intent must have been to expend date funds only if federd fundswere
avalable to makethe metch. Thereforeif the Governor hed the authority to withhold Title XIX, the

date could nat expend the Generd Revenue portion of the funds and maintain faith to legidative intent.
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CONCLUSON

For the reasons dated above, the court should affirm the decison of the circuit court, thus
upholding the Governor’ s decision to “reduce the expenditures of the sate” (Art. IV, Section 27)
induding reducing the expenditures for one time qudity and effidency grantsto nurang homes
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