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JURISDICTIONAL STATEMENT

Rdator hasinvoked the juridiction of this Court pursuant to Artide V, § 4, of the Missouri
Conditution.

Rdator seeks to make permanent aprdiminary writ of prohibition granted by this Court againgt
the Honorable William C. Crawford.  The underlying action now pending in the Circuit Court of Jesper
County, Misouri isamedicd malpractice case that arises after an automobile accident and dso
involves daims againg Reaor for benefits under an under-insured motorist coverage.

Thiscaseinvolves an arigind remedia writ, and therefore, this Court has jurisdiction of this case
under the Missouri Condtitution Artide V, § 4.

Thiswrit involves adiscovery order entered by Respondent, the Honorable William C.
Crawford. (Respondent’ s Petition for Wrrit, Ex. B. Reator’s Petition for Writ, hereinafter “RPW”,
RPW isnot attached asit isdready part of this Court' sfile. Respondent citesto Relaor’ s Exhibits o
as not to duplicate)

The Rdaor previoudy goplied to the Southern Digtrict of the Court of Appedls, but the Court
of Appeds denied the request for an origind remedid writ, by order dated May 14, 2001. (RPW, Ex.
L)

This Court entered its prdiminary order in prohibition on August 21, 2001. Respondent made
written return on or before September 20, 2001, as ordered by this Court.

STATEMENT OF FACTS

Respondent objectsto Rdaor’ sinduson of aPrdiminary Statement in Relator’s Opening

Brief. Such agaement isnot provided for or dlowed by the Missouri Supreme Court Rules
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Thefacts st forth herein below are not disputed.

THE PARTIES

Respondent Honorable William C. Crawford is the duly gppointed Circuit Judge Stting in
Divison 1 of the Circuit Court of Jagper County, Missouri & Joplin. (RPW).

Pantiff Curtis Jackson, S, by and through his Guardian, Lilley Modey, filed suit agangt
Rdator, American Economy Insurance Company and anumber of Missouri hedth care providers on
May 9, 2000. (RPW Ex.J). Hantiff’s Petition sets forth a cause of action for underinsured motorist
insurance payments and medicd mdpractice (RPW Ex. J). Plantiff suffered seriousinjuriesto his
neck in an automobile collison on July 6, 1998 in Labette County, Kansss, for which he received
medicd carein Joplin, Missouri. (RPW Ex. J). Flantiff contends that as a conssquence of the auto
accident and the subsequent negligent medicd care he suffered catagtrophic brain injuries. (RPW EXx. J).

Rdator American Economy Insurance Compary is the underinsured motorist insurer in
connection with the July 1998 auto callison and is a party defendant in the underlying action. (RPW
Ex. K).

Prior to the commencement of the pending Missouri action, Rdator American Economy
Insurance Company was a party defendant in the Kansas litigation before being dismissed without
prgudicein the Kansas case. (RPW, Ex. C, D, 1).

THE CONSULTING EXPERT

In the underlying Missouri case, Rdator American Economy sought to depose plantiff’s

consulting expert, an accident recondructionist named Jm Loumiet, who hed previoudy been retained



by Rantiffs counsd in the case that was dismissad in Kansas. (RPW, Ex. G).

Mr. Loumiet is a conaulting expert for Flaintiff in the present Missouri litigetion and, in cese
there was any doubt about Mr. Loumiet eventudly testifying, he has been expresdy withdrawvn by
Pantiff asapossble tedifying expert. (RPW, Ex. A) Inthe Missouri case, Mr. Loumiet’ sreport has
not been disdosed nor has Mr. Loumiet been authorized to spesk with any of the Defendants. Mr.
Loumiet has nat & any timein the Missouri or the Kansas case given depasition tesimony regarding the
motor vehicle callison on duly 6, 1998. (RPW, Ex. A).

THE DISCOVERY ISSUE

In compliance with an order from the Didrict Court of Kansas, areport prepared by Mr.
Loumiet was disdlosed to the Rdator American Economy during the Kansss litigation.  Subseguent to
that report being produced to Relator, but before Mr. Loumiet was deposed, American Economy and
other defendants were dismissad and the Kansas case was closad. Mr. Loumiet’ s deposition waas not
teken in the Kansas case, and no trid occurred in the Kansas case. (RPW generdly, and RPW, Exhibit
). After the Kansas case was dismissed, this present action in Missouri followed.

All of the following actions occurred in the underlying action filed in Jasper
County, Missouri. Inregonseto aNatice to take the Depodtion of James Loumiet, Flantiff filed
aMoation to Quash and for Protective Order. (RPW, Ex. G and RPW, Ex. H). The Respondert trid
court, the Honorable William C. Crawford, sustained Plaintiffs motion to quash the depogtion of Mr.
Loumiet, rdying in large part on the recently decided State ex rel. Tracy v. Dandurand, 30
S\W.3d 831 (Mo. 2000). (RPW, Ex. A, page 18 and RPW, Ex. B).

Rdator filed a Petition for Writ with the Missouri Court of Appedsfor the Southern Didrict on
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or about April 10, 2001, requesting thet the Southern Didtrict reguire the Respondent to vecate its order
sudaning Rlantiff’s mation to quash the depogtion of Mr. Loumiet. On May 14, 2001, the Southern
Didrict issued its Order denying Relaor’ s goplication for awrit. (RPW, Ex. L).

Having been denied rdief by the Court of Apped s for the Southern Didrict, Relaior American
Economy now seeks for this Court to teke apath contrary to thet
mapped out in the Tracy decison, which expresdy provides for an expart to be withdravn and his

opinions or impressions protected aswork product.

Rdator has proffered only one paint of eror in its Opening Brief and thet is the argument
concerning walver. (Relaor’s Opening Brief, page 19). Relaor has abandoned any other errors
dleged in the lower courtsinduding any errors concerning Mr. Loumiet’ s possible knowledge as afact

witness, and therefore, Respondent only addresses the issue of waiver. (Rdator’ s Opening Brief).



POINT RELIED ON

l. RESPONDENT’SORDER SUSTAINING PLAINTIFFFSMOTION TO
QUASH AND FOR A PROTECTIVE ORDER WASNOT AN ABUSE OF
DISCRETION AND SHOULD BE ENFORCED, BECAUSE MR. JAMES
LOUMIET ISPLAINTIFF'SCONSULTING EXPERT AND PLAINTIFF HAS
UNQUESTIONABLY NOT WAIVED ANY PROTECTIONS OF THE WORK-
PRODUCT DOCTRINE IN THE MISSOURI CASE SO THAT MR.LOUMIET’S
FINDINGS AND OPINIONSREMAIN PROTECTED BY THE WORK PRODUCT
DOCTRINE, IN THAT PLAINTIFF HASNOT DESIGNATED MR. LOUMIET AS
A RETAINED EXPERT IN THISMISSOURI CASE WHOSE DEPOS TION HAS
BEEN TAKEN, HASNOT OFFERED ANY DOCUMENT OR OPINIONS OF MR.
LOUMIET IN THISMISSOURI CASE, AND TO ELIMINATE ANY DOUBT, HAS
SPECIFICALLY WITHDRAWN THE POSSIBILITY OF MR. LOUMIET BEING

A RETAINED TESTIFYING EXPERT IN THISMISSOURI CASE.

Brown v. Hamid, 856 SW. 2d 51(Mo. banc. 1993)

Sateexrel. Day v. Patterson, 773 SW. 2d 224 (Mo. App. E.D. 1989)

Sate ex rel. Mitchell Humphrey & Co. v. Provaznik, 854 SW.2d 810 (Mo.App.E.D.1993)

Sate ex rel. Richardson v. Randall, 660 SW. 2d 699 (Mo. 1983)

Sate ex. Rel. Tracy v. Dandurand, 30 SW. 3d 831 (Mo. 2000)



ARGUMENT

l. RESPONDENT’SORDER SUSTAINING PLAINTIFFSMOTION TO
QUASH AND FOR A PROTECTIVE ORDER WASNOT AN ABUSE OF
DISCRETION AND SHOULD BE ENFORCED, BECAUSE MR. JAMES
LOUMIET ISPLAINTIFF'SCONSULTING EXPERT AND PLAINTIFF HAS
UNQUESTIONABLY NOT WAIVED ANY PROTECTIONS OF THE WORK-
PRODUCT DOCTRINE IN THE MISSOURI CASE SO THAT MR.LOUMIET’S
FINDINGS AND OPINIONSREMAIN PROTECTED BY THE WORK PRODUCT
DOCTRINE, IN THAT PLAINTIFF HASNOT DESIGNATED MR. LOUMIET AS
A RETAINED EXPERT IN THISMISSOURI CASE WHOSE DEPOS TION HAS
BEEN TAKEN, HASNOT OFFERED ANY DOCUMENT OR OPINIONS OF MR.
LOUMIET IN THISMISSOURI CASE, AND TO ELIMINATE ANY DOUBT, HAS
SPECIFICALLY WITHDRAWN THE POSSIBILITY OF MR. LOUMIET BEING

A RETAINED TESTIFYING EXPERT IN THISMISSOURI CASE.

Theissue presented to this Court, iswhether thetrid court abusad its discretion in susaining the

Mation to Quash the depodition of Plantiff’ s consulting expert.

STANDARD OF REVIEW

A writ of prohibition is gppropriaie where arespondent has acted in excess of hisjurisdiction,
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the action is necessary to prevent the usurpation of judicid power, or is necessary to prevent an
absolute and irreparable harm to aparty. State ex rel. Dir. of Revenue v. Gaertner, 32 SW. 3d
564, 566 (Mo. banc 2000). A writ of prohibition is an extraordinary remedy that should only be
granted whereadear right to it exids State ex rel. M.D. K. v. Dolan, 968 SW. 2d 740, 745 (Mo.
App. E.D. 1999). Prohibition should be employed by the courtsjudicioudy and with exoceptiond
resraint. Derfelt v. Yocom, 692 SW.2d 300, 301 (Mo. banc 1985). "A writ of prohibition does not
issue asamétter of right.” Id. The Court should issue thiswrit only “when the facts and drcumdances
of the particular case demondrate uneguivocaly thet there exidts an extreme necessity for preventative
action. Id.

In Relaor’'s Opening Brief, Relator correctly identifies ‘ abuse of discretion’ asthe sandard of
review for thisissue involving the quashing of adiscovery deposition. (Rdator’'s Opening Brief, pages
19-20, State ex rel. Charter Bank Springfield, N.A. v. Donegan, 658 SW. 2d 919, 924 (Mo.
App. SD. 1983). Trid courts rule on discovery requestsin the firgt instance, and gppellate courts will
prohibit thetrid court from acting only in rare drcumdtances where the trid court abusesiits discretion.
State exrel. Norfolk & W. Ry. Co. v. Dowd, 448 SW.2d 1, 2-4 (Mo. banc 1969). Prohibition
isthe proper remedy when atrid court issues an order in discovery proceedings thet is an abuse of
discretion. State ex rel. Plank v. Koehr, 831 SW.2d 926, 927-28 (Mo. banc 1992).

Thetrid court isdlowed broad discretion in the contral and manegement of
discovery. Itisonly for an abuse of discretion amounting to an injustice thet the gppdlate
courtswill interfere. "A trid court dbusssits discretion whenitsruling is dearly agangt

the logic of the crcumstances then before the court and so arbitrary and unreasonable as
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to shock the sense of judtice and indicate alack of careful consderation.’
Sate ex rel. Lichtor v. Clark, 845 SW.2d 55, 59 (Mo.App. W.D.1992). (dtaions
omitted); quoted with gpprovd in, State ex rel. Justice v. O’ Malley, 36 SW.3d 9, 11 (Mo.App.

W.D. 2000).

A. Respondent did not abuse his discretion when he followed existing case precedent,

goedficaly two cases decided by this Court, and sustained Plaintiff’s Mation to Quash

the depogtion of Plaintiff’s consulting expert.

On February 7, 2001, amoations hearing was held in the Circuit Court of Jagper County,
Missouri, with Respondent the Honorable William C. Crawford presiding. (RPW Ex. A). At the
hearing, Plantiff’ s Mation to Quash and for Protective Order was taken up. (RPW Ex. H). During the
hearing, Judge Crawford took the time to read acase, Brown v. Hamid, hear ora argument by both
Defense Counsd and Plaintiff’ s Counsd, reviewed the Tracy v. Dandurand decison, and spedificaly
invited Defense counsd to
articulate when and where the waiver of the work product protections occurred (RPW, Ex A pages 8-
11):

BY THE COURT: All right. And inlooking & this Brown v. Hamid,

H-A-M-I-D, and in looking a the Dandurand case it looks like they are saying the

samething. . . .| think when an attorney saysthis person is not going to be an expart and

we re going to retain him for consulting purposes only, | think both these cases say thet

you retain the work product immunity, if thet hgppens ... (RPW, Ex. A page9).
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| guessyou bdieve they’ ve waived it Somewhere, but I’m not sure where
(RPW, Ex. A page 11).

BY MR. DeFOE [Defense Counsd]: . . . | bdieveawaiver has
occurred. At leedt asto the materids—

BY THE COURT: Where did it occur now?

BY MR. DeFOE: Wheredid it occur?

BY THE COURT: Wdl, when and where, | guess?

BY MR. DeFOE: I'm not sure of the precise date, but it occurred in
connection with the discovery in the Kansas case. That wias prepared in and he was
identified as awitness, atedtifying witnessin thet case, that report was tendered.

(RPW, Ex. A page 1).

As noted in the above-quoted excerpts, Respondent specificaly conddered the case law
presented to him and addressed the issue of waiver. Thetrid court concluded that no waiver hed
occurred which would permit the deposing of plaintiff’ s consulting expert. Respondent’ s decison to
deny Redaor formd discovery of Plantiff’s consulting expert is conastent with existing caselaw and can
in no way be consdered an abuse of discretion.

It is dear from the above-quoted excerpts that Relator believes that awaiver occurred a the
timethat Mr. Loumiet was identified as aretained expert and when Loumiet’ s report waas provided to

Rdator inthe Kansascase. Thisisdso Rdator’ s sole point rdied on inthisWrit action. (Rdaor's

12



Opening Brief, p 19).

In this cas, filed in Missouri, Plantiff has never designated Mr. Loumiet as aretaned expet,
Pantiff has not offered any report, document or opinion of Mr. Loumiet in this case, and to diminate
any doubt Plantiff hes pedificaly withdrawn the possihility of Mr. Loumiet baing atestifying witness
and represented to thetria court, and each of the gppdlate courts, that Mr. Loumiet has and dways will
be a conaulting expert inthiscase. (Respondent’s Answer to Writ, “RAW”, paragrgph 24).

Although Defense counsd failed to indude any referenceto Brown v. Hamid, 856 SW. 2d
51 (Mo. banc. 1993), in its Oppaosition to Plantiff’ s Mation to Quash; Reletor, a the Mations Hearing
and snce then has conggently ried upon Hamid for its contention thet Plantiff has waived the work
product immunity.(See generdly, RPW & RPW Ex. F).

Before ruling againgt Rdlator, Respondent addressed each of the possible means of walver
enumerated in Hamid during the Mations Hearing and made at leedt three determinations on the
record:

1. Mr. Loumiet isaconsulting expert in thisMissouri cese

2. Mr. Loumiet has nat been authorized by Plantiff to tak to Defendant or its counsd.

3. Nowork product regarding Mr. Loumiet has been given to Defendant in this Missouri

case. (RPW Ex. A, pages 10-11, 18-19).

Inthis case, thetrid court carefully conddered Rdaor’ s postion, questioned Relator abott it,
and even gated for the record itsimplicit findings required for itsruling. (RPW Ex A, pages 10-11; 18-
19). Thetrid court during the Motions Hearing specificaly referred to the part of Hamid that was

relied upon by Defense counsd.
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[BY THECOURT:] ThisHamid case and the very part you reed says, ‘A
party waives any work product immunity for a consultant by giving the work product to
the other Sde,” which has't happened here, | don't guess. * Or by authorizing the
conaultant to tak to the other sde’ which haan't hgppened. ‘If the consultant isdso a
witness, thisimmunity iswaived by formd discovery. Wel, goparently the personis
not awitness.

(RPW Ex A, page 18)

BY THE COURT: All right. Wel, | think that the Dandurand case, Tracy v.
Dandurand provides the guidance the Court needsin thisand | think this consulting
expert or the person that plaintiff now saysis the consulting expert and will nat be cdled
a trid retainsthe work product supplied, so | think | disagree with your interpretation
of those cases. S0 I’'m going to sustain the Mation to Quash.

(RPW Ex A, page 18).

B. Relator miscongrues BROWN V. HAMID, 856 SW. 2d 51

(Mo. banc. 1993).

Rdator cites Brown v. Hamid for the proposition that “A party waives any daim of work
product privilege [immunity] by providing the informetion to the opponent.” (Reator’ s brief, page 28).
Reaor overlooks anumber of important factors thet limit the holding in Hamid and fallsto recognize
the facts that S0 dearly disinguish these two cases

Brown v. Hamid unquestionably involves apartid waver of work product immunity dueto a
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disclosure of protected meteridsin the sate of Missouri. 1d. Nathingin Hamid & dl addressesthe
effect (if any) of aprior disdosure in asgparate case previoudy filed and dismissed in ancther
juridiction.

What Hamid did address was the roles of the retained expert and the transformation from
conaulting expert to testifying expert and its atending effect on work product immunity. In Hamid, this
Court distinguished between the scope of discovery of atrid witness expert and that of aconsulting
expert:

“Rule 56.01(b) recognizes two rolesthat aretained expert can play in acase.
Hrd, an expert can bea " conaultant,” giving opinionsto advise the legd team.
Rule 56.01(b)(3). Second, an expert can beatrid witness. Rule 56.01(b)(4).
Rule 56.01(b)(4)(a) requires a party to disclose, upon interrogatory, the names
of itsexpert witnesses. Until such an interrogatory, retained experts are
conaultants; and their written opinions are work product. Under Rule
56.01(b)(3), work product enjoysa"qudified immunity" from discovery. State
exrel. Missouri Highways & Transportation Commission v. Legere,
706 SW.2d 560, 566 (M0.App.1986). Thisimmunity is aosolute with regard
to the mentd impressons, condusions, or opinions of consultants. Rule
56.01(b)(3).” Brown v. Hamid, 856 SW.2d 51, 54, (Mo. 1993)

In this case thereis no suggestion in Rdlator’ s brief or in the record that Mr. Loumiet has ever
been identified in an Answer to Interrogatory or in any other way as atedifying witness. Mr. Loumiet
has dway's been a conaulting expert - only. This Court has unequivocaly Sated that the impressons,
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condusions, or opinions of consultants are absolutdy immune from discovery. The Hamid court
meakes dear that consultants mentd impressons, condusions, or opinions—adl of which comprisethe
subject matter thet the Relator’ s deposition notice indicates Relator seeks to explore with Mr. Loumiet
in the proposad deposition -- are absolutdy immune from discovery. 1d.

It isimportant to note thet this Wit involves Respondent sugtaining aMation to Quash a
Depogtion. Since thiswrit action was begun Rdaor has attempted to back awvay from the expangve
language in the Niatice, but the record is dear that the Respondent quashed a specific natice of
depogition whose very language bepoke the intention to invede any and dl menta impressons of
Fantiff’ s consulting expert. (RPW, Ex G, A, and B).

“In accordance with Missouri rule of Civil Procedure 57.03(b)(1), the witness
shdll bring with him and produce during his deposition the fallowing documents and
tangiblethings
1. All information known to you to exist concarning an automobile accident of
July 6, 1998 a theintersection of 25 Street and Thorton Street in
Parsons, Labette County, Kansas and any investigation known by you to
have been done concerning the intersection, Sgns, sght distance, and driver
action.”
(RPW, Ex. G).
Asthis Court can dearly see, thislanguage does not confine itsdf to the
content of the report previoudy supplied in the Kansas case. Even assuming awalver of the

contents of thet report had occurred in the Kansas case and assuming thet waiver had any effect
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on thework product immunity in the Missouri case, then Hamid dearly indicates thet the
waiver would be limited to the contents of the report. Even then, Hamid only authorizes ex
parte contact —not formd discovery. Hamid only spedificaly dlowsinformd discovery to the
extent of thewaiver. Again, assuming ar guendo, that awaiver did occur, Rdaor seeksto
over-rue Hamid' s enunciation that partid disclosure equasapartid waver. Insead, Rdator
would have this court dedare thet any waiver of any informetion opens the door to formd
discovery of any and dl work product known to thet expert. Thisisdearly contrary to the
expliat halding of Hamid and is repugnant to the well-established principle and precedents
protecting the work product doctrine.
Furthermore, Hamid makes no mention of the avallability of formal discovery process

Reator saeksto have aWrit issue for thetrid court failing to extend the Supreme Court's
decison. Rdator's Petition for Writ urges this Court to find that Respondent abused his
discretion when Respondent sustained the Mation to Quash a deposition thet is not dlowed by
exiding caselaw. Further, Respondent followed the reasoning and the holding of Hamid, and
andyzed and recondiled the possible conflict between Hamid and Tracy v. Dandurand.
Rdator would have this Court find that Respondent, in fallowing the guidance of the Supreme
Courtin Tracy andin dedining to extend Hamid’ s holding to alow forma discovery based on
atheory of acomplete walver of any work product immunity abused the trid court’ s discretion!

How can thetrid court decison be an abuse of discretion if it follows exising caselaw? This
Court and the lower gppdlate courts have long been concerned with protecting the work

product of opposing parties. Had Respondent followed Relator’ s urgings and alowed the
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unresrained exploration of Plantiff’s consulting witness opinions and mental impressonsina
depogition because of someimegined partid waver in aforeign jurisdiction in acase thet hes

been dismissad, then respondent actudly would have committed an abuse of discretion.

C. STATE EXREL. TRACY V. DANDURAND, 30 SW.3d 831 (Mo. 2000) holds that

an expeart withess retains work product immunity until that expeart’s depogtion is teken.

InState ex rel. Tracy v. Dandurand, 30 SW.3d 831 (Mo. 2000), the Missouri Supreme
Court provided spedific guidance regarding the issue of when the work product immunity iswaived for
retained experts. In Tracy, atorney dient privileged documents had inedvertently been ddivered to a
retained expert and were disclosed as part of the norma expert document disclosure @ thetime of the
expat sdepogtion. Theissues
presented in that case induded the extent to which the work product immunity protects from disclosure

information provided to an expert during discovery.

This Court noted thet * expert witnesses retained for litigation are unigue. . . . The documents,
maerids, and other information provided to him are the sources of the factsthet he knows” 1d. at 834.
This Court went on to provide spedific indruction of when privileged information held by an
expert must be disclosed and how it can be protected from disclosure:
The expert witnessiswhally in the contral of the party who retained him or her.
If the party’ s atorney, in preparing the expert for deposition finds thet

privileged documents have been mistakenly provided to the expert, the atorney
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presumably has the option of withdrawing the expert’s designation prior to the
depostion. Theattorney can claim wor k-product protection asto

that retained expert, sincethe expert will not becalled at trial . . .

(emphadsadded) 1d. a 834.

This Court went on to explain that once thet expert gives tesimony, the work product
protection isno longer availabdle.

“Once the expat’ stestimony is taken, the degpostion isavallable for use by any
party, subject to Rule 57.07. The bdl has been rung and cannat be unrung.”  1d. a
836.

TheTracy decison doesnot at dl suggest thet the defendant’ s mere possession of documents
that may have been generated by an expert or provided to thet expert in another matter somehow
walves the privilege over the expart’ sopinionsin thismetter. It isthetaking of the depostion thet
offidaly completes the process of an expeart’s metamorphosis from a consulting expert into a testifying
expeat. Asdealy notedin Tracy, it iswhen the deposition takes place that the bdll is rung and cannot
be unrung. At that point, the depositionisfreefor use by dl a trid, even if the expert’s opinions harm
the case of the party that retained him. Up until thet time, however, asthis Court dearly datesin
Tracy, the expert can be withdrawn as atedtifying expert and the work-product protection remains
intact.

Inthis case, the Rdaor atemptsto make adiginction of the bright-linerulein Tracy by
suggedting that the Plaintiff somehow walved the work product privilege and has given up theright to
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remove a conaulting expert from the dass of tedtifying experts. Relaor ressons thet thiswalver
occurred by the identification of Jm Loumiet as an expert and production of his report pursuant to a
Kansas court order in an earlier casefiled by the same Plaintiffs. (Relaor’s Opening Brief).

D. The mare identification of an expert withess does not diminate the work product

immunity for that expart

A planreading of Hamid irrefutably defeets any suggestion that the mere identification of an
expat issuffident to wave the privilege. For in Hamid, the expert witness hed in fact been previoudy
identified as awitness that would be testifying. This Court noted: “The identification of aretained expert
asawitness beginsthe process of walving thisimmunity. At thetime of identification, a party nesd only
disclose the generd subject metter of the tesimony.” Hamid & 54. This Court dearly Sated thet
identifying an expert only beginsthe waiver process and is not the end of the process,

It isthe act of testifying thet completes the trandformetion of the consuiting expert into a
testifying expert and completdy waives the work product immunity. “If the expert is deposed under
Rule 56.01(b)(4)(b), further information is disclased, condtituting awaiver of the ‘work product
immunity.”” This Court went on to date thet the disdosure may only be accomplished by formd
discovery. “While the disdosure may only be compdled by formd discovery, whichislimited by Rule
56.01(b)(4), nathing in the Rules forbid a party from using informd discovery --induding ex parte
contacts--to discuss matters previoudy disclosed.” Id.

Nathingin Hamid suggests that formd discovery can be obtained, nor does Hamid permit the
ex parte contact to go beyond matters previoudy disclosed. Therefore the absolute most favorable

interpretation of Hamid Respondent could have mede for Rdaor isthat Rlaintiff could not prohibit
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Defendant from having ex parte contacts with Mr. Loumiet to discuss matters previoudy disdosed, i.e
his report.

In addition to the explicit languege of Hamid, Respondent dso rdlied upon the reasoning in
Tracy v. Dandurand in deciding thet the mere disdosure of an expert does not waive the work
product immunity. Thereasoningin Tracy mandates that even adisdlosed expert that had been
provided protected materids could remain a consulting expert o long as the party withdrew the expert
prior to the expert’s deposition. In Tracy, the Court Sates that awithdrawa of the expert prior to the
expert tedtifying sarved to keep the privilegeintact. Tracy a 836. Therefore, under ether or both
Tracy and Hamid, Respondent could not dlow full-scdle formd discovery of Rlaintiff’ s consulting
expert, Mr. Loumiet, even if Mr. Loumiet hed been identified in this Missouri action.

Unlike the facts of the Hamid and the Tracy case, in this case the disclosure of protected
information and the disdosure of the expart’ sidentity did nat occur in the pending action in Missouri but
inan earlier ssparate Kansascae. This earlier Kansas case arose from the auto wreck that occurred in
Kansss but did not indude the ma practice daims thet are now pending in Jasper County ina
consolidated action with the underinsured motorist daims againg Relator. Although Relator would like
to ignore that the Kansas case was a different case from the one pending now in Jasper Countty,
Missouri; the redity remainsthat in this present action, Mr. Loumiet has been retained by Rantiff asa
conaulting expert only. (RPW Ex. H, and Ex. A, page 6). He has nat testified, nor has any document
been provided by the Flantiff in this Missouri case that would waive any part of the immunity thet
undoubtedly attaches to the consulting work product provided to and by Mr. Loumiet. Relator was
goedificaly informed that Mr. Loumiet was an ongoing consulting expert retained by Flaintff inthis case
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and that he would nat be sarving as atetifying expert. (RPW Ex. H, and Ex. A, page 6). TheHamid
court makes dear that consultants menta impressons, condusions, or opinions are aasolutdy immune
from discovery. The Tracy court extends thet aasolute immunity beyond the ansversto interrogatories
and up to the moment the expert depasition commences, thereby officidly turning that expert froma
consultant to atetifying expert.

Consequently, under both the Tracy dedson and the halding in Brown v. Hamid, Mr.
Loumiet’s mentd impressons, opinions, condusions and the facts upon which he rdies to form them
would not be discoverable.

Rdator argues thet once the identity of a consulting expert becomes known, that somehow
sarves to meke the conaulting expert available for deposition and other formd discovery. Contrary to
the Relaor’ s drained interpretation of this Court’sopinion in the State ex rel. Richardson v.
Randall, 660 SW.2d 699, 701 (Mo. 1983), this Supreme Court did not suggest thet knowing a
conaultant’ sidentity inherently waived the work product immunity possessed by aparty over that expert
conaultant’ s menta impressons, condusions, or opinions, as both Hamid and the Missouri Supreme
Court Rulesmake dear. Ingead, the Randal court issued awrit prohibiting the disdosure of a
criming handwriting expert’ sidentity because of concern of the manifest unfar prejudice thet would
cause the party that hed retained the conaulting expert. 1d.  Moreover, as discussed in detall herein,
both Hamid and Tracy make crystd dear, aconsultant’s opinions and the information rlied on to
form thase opinions are protected until that expert is transformed from a consultant to atestifying expert
by that expert being deposed.

E The mere possesson of Mr. Loumiet’ s report does not waive the work product
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immunity asto dlow for forma discoveary directed to Mr. Loumiet.

Hamid doesnat a dl suggest that a consulting expert such as Mr. Loumiet can be deposed
once areport he has provided in an earlier caseisdisdosed in that separate caseto comply with a
court’sorder. If Mr. Loumiet were submitted as atestifying expert in this case, and his report had been
provided in this case then it could certainly be used againg him or Flantiff as could any other rdevant
document which could possbly impeech Mr. Loumiet. (Fortunately, Mr. Loumiet is nat ategtifying
witnessin this case, and the Court need not decide if Mr. Loumiet’ s report can be used in this
underlying action, because the only issue before this Court is whether Respondent committed an abuse
of discretion in quashing Mr. Loumiet’ s depogtion.) Ingtead, Mr. Loumiet’ s report was not disclosed
in this case, and even if it hed been, Hamid quite dearly demondrates, that when the subject expatisa
conaulting expert only, and some privileged information is disclosed, then the walver of that immunity is
limited to the matter disdosed. Hamid at 837. Whatever other information that expert has or has used
informing hisor her mentd impressons and condusions remains absolutdy immune from discovery.

TheHamid decison spedificdly holdsthat a party may have alimited waver dlowing for ex-
parte contacts with a tedifying expert on the subject matters expresdy dated in interrogatory responses
as being the scope of the expert’ s expected trid testimony.  But, nothing in Hamid spesksto the
complete waiver of theimmunity or the right to formal discovery processin regards to a non-testifying
expat witness. While Hamid does not address the issue, when the Tracy decision is recondiled with
the Hamid decison, it is gpparent that the mental impressions and concdusons of thet expert (evenin
the limited waiver Stuetion) would remain protected by the work product immunity if the party retaining
the expert withdrew him as atestifying expert a any point up to the deposition taking place. (This Court
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nead not go o far asto confirm thisinterpretation, as Rlantiff a no time designated Mr. Loumiet asa
tedtifying witnessin this Missouri case)

Sncein Tracy, the expert disdosad as atedtifying expert can be withdrawn and his opinions protected
even dter identification and disdosure of the generd subject metter of his testimony, then certainly the
work product immunity must continue to exist in this case, where Mr. Loumiet has not been identified as
atedifying expet a dl.

In the Notice to take Mr. Loumiet’ s degposition, Reator sought acomplete waiver of any
immunity or privilege with regard to information, menta impressions, condusions or opinions of expert
Loumiet. (RPW, Ex. G). Noneof the cases cited by the Rdaor
support thet result — regardless of how the production of hisreport in the Kansas caseis viewed.

To the contrary, the Hamid case as noted above, and the Mitchell Humphrey & Co. v.
Provaznik case & best provide for only very specific and limited waivers over certain information held
by ether testifying experts (in Hamid) or over reports produced in discovery in the same case (in
Sate ex rel. Mitchell Humphrey & Co. v. Provaznik) 854 SW.2d 810, 812-813 (Mo. App.
ED. 1993). Infact, in Mitchell Humphrey, the Eagern Didrict spedificaly held that disclosure of
some privileged communications does not waive privilege asto dl such communicaions 1d. at 813.
The Eagtern Didlrict goes on to deny thet awalver exigs of the work product immunity by disdosure of
some documentsin the pursuit of trid preparaion. Contrary to the Rdator’ s briefing of this case, the
Mitchell Humphrey court held thet no waiver of the work product immunity existed for other
documents by voluntarily disdosing certain requested documents that were considered consistent with

other discovery they wanted on the sameissue. Id. Thewaver was limited only to those documents
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actudly produced.

Rdator miscongrues the holding of thiscase. In afootnote, the gppdlate court noted thet the
actua documents that had been previoudy produced in that same case were no longer protected by the
work product immunity. Inno way doesthis support Relaor’s contention that Mr. Loumiet can now
be deposad. Ingtead, Mitchell Humphrey sands for the proposition thet only Mr. Loumiet’s report
as produced in the Kansas case would no longer have any work product immunity in the Kansas case
Evenif Mr. Loumiet’ s report no longer has any work product immunity in the Missouri case, this does
not authorize Mr. Loumiet’ s depogtion, not confer upon him that same lack of immunity. If in Mitchell
Humphr ey the other documents on the same issue were not subject to discovery, then Mr. Loumiet
himsdf cannot be subject to discovery merdy because his report may no longer enjoy the work product
immunity.

Rdator again digortsthe haldings of the court in Sate ex rel. Day v. Patterson, 773
SW.2d 224 (Mo. App. E.D. 1989). Rdator suggests that somehow the court’s holding thet work
product immunity or confidentidity in one case gopliesto ardated case supports Rdator’ swaiver
theory. This case does nat rematdy imply thet walver of work product immunity or privilege can occur
in one case by apatid disclosurein discovery in ardated case. Just the opposite istrue—this case
promotes and upholds the palicy of protecting information from disdosure. It isafar different thing to
date that privileged matter in one caseis privileged in another, asto ate thet privilege waved in one
caseis privileged waived in another.

F. No evidence has been produced that suggests that Rdator has been unduly prejudiced

by Respondent’ s denid of Mr. Loumiet’ s depogtion.
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InState ex rel. Richardson v. Randall, 660 SW.2d 699 (Mo. banc 1983), this Court
employed prohibition to bar adrcuit court from compeling an accused in aforgery caseto disdoseto
the prosecution the name of ahandwriting expert retained by the accused, which expert the accused did
not intend to use d trid. The opinion Sated:

This Court has denounced promiscuous and expangve use and abuse of

prohibition to dlow review of trid court eror, particularly in crcumstances

other than those concerning the question of trid court juridiction. [Citations

omitted]. But from timeto timein peculialy limited Stuaionsthere are

ingances in which absolute irrgparable harm may cometo alitigant if some spirit

of judiifigble relief isnot made available to respond to atrid court'sorder. In

such drcumstances, the extemporaneous character of prohibition may bethe

remedy to be gpplied. 1d. at 701.

Inthe ingant case, Relator has made no suggestions and provided no evidence to bdieve that
the Rdator suffers ANY prgudice by thetrid court’s decision to not dlow the deposition of Rlantiff’'s
consulting expert let done, irreparable harm. Like the praosecution in the Randal | case, Relaor need is
not prejudiced by the ingbility to benefit from Plantiff’ s paid expert, but indeed, Relaor is quite cgpable

of hiring its own expert(s) to addressissuesit bieves may be the subject of Mr. Loumiet’s condusions

CONCLUSON

Respondent’ s adherence to the holdings and reasoning of this Court’ s precedents, Tracy ad

Hamid, can not be viewed as an abuse of discretion because the trid court’ s ruling was not dearly
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agand thelogic of the circumsances before the court nor arbitrary nor So unreasonable as to shock the
sense of judice or indicate alack of careful condderations. Ingteed, this Court should not disturb
Respondent’ s ruling because Respondent correctly sustained the Mation to Quash the depogtion of
Fantiff’ sretained expat. Rdator isnot entitled to the mentd impressions, condusions and opinions of
plaintiff’ s consulting expert. At best, Raintiff may have waived the work product immunity asto Mr.
Loumiet’ sreport that was disclosed in a prior Kansas case, but under Hamid even thet possible
waiver would only mean Rdator may have been entitled to contact Mr. Loumiet ex parte and possibly
use Mr. Loumiet’ sreport againg Flantiff a trid. Reator hasfailed to demondrate the dear and
unambiguous right to formd discovery or plaintiff’ s consulting expert, and consequently Redtor's
Noatice of Depostion which dearly cdled for Mr. Loumiet to provide dl information whatsoever in his
possession was properly quashed.

This Court has dearly announced that consulting expert’s mentd impressions, condusions, and
opinions are absolutdly immune from discovery unless and until that expert tedtifies In Tracy, this
Court held thet aparty has aright to withdraw an expert as atestifying expert prior to that expert's
deposition so thet the expert cannot be compdled to tedtify for the adverse party. Provided the
withdrawa occurs prior to the deposition, any documents provided to that expert retain the work
product protection.

Rdator erroneoudy assumes that the disclosure of an expert and opposing counsd’ s possession
of some report authored by that expert completely waives the work product immunity. Missouri courts
have explicitly held to the contrary.

Fndly, no showing has been made to this Court or in the origind hearing before Respondent
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thet the Relaor isin any way prgudiced by not being dlowed to invade Plantiff’ s work product and
depose plaintiff’ s consulting expert. Because the Relator has utterly failed to show any abuse of
discretion by the Respondent or any prgjudiceto it by the Respondent’ s decisons, the writ requested

should be denied.

Respectfully submitted:
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