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JURISDICTIONAL STATEMENT

This is an appeal from a final judgment on the merits, after issuance of a
preliminary writ, of the Circuit Court of Phelps County, Missouri, denying Appellant’s
Petition for Writ of Mandamus, to require the Phelps County Commission, County Clerk
and County Treasurer to establish Appellant’s annual rate of compensation as a full time
prosecutor at the same rate as Associate Circuit Judges and to compel payment of the
amount of underpayment for the period of her term in office. The Trial Court entered
Findings of Facts, Conclusions of Law, and entered a Judgment on the merits denying the
Petition.

This case does not fall within the exclusive jurisdiction of the Supreme Court of
Missouri, pursuant to Article V, Section 3 of the Constitution of Missouri. Therefore, this
case is within the general jurisdiction of the Missouri Court of Appeals. This case was
filed and the trial conducted in Phelps County, Missouri, and pursuant to §477.060,

RSMo., venue lies within the Southern District.



STATEMENT OF FACTS

This an appeal from a judgment on the merits denying Appellant’s Petition for
Writ of Mandamus to compel the Phelps County Commission to establish her rate of
compensation at the same rate as Associate Circuit Judges and to compel payment of the
amount of underpayment during her term of office.

The facts in this cause are undisputed. The facts pled in the Petition (LF 8-11 &
App 6-9) and admitted in the Answer (LF 39-40 & App 22-23) are as follows:

At the time of the filing of the Petition for Mandamus, the Appellant was the duly
elected Prosecuting Attorney for Phelps County, Missouri. Her term of office began on
January 1, 2007, and extended through December 31, 2010. The Respondents were the
duly elected and serving County Commission, County Clerk and Treasurer for Phelps
County.

The position of Prosecuting Attorney for Phelps County, Missouri, is a full time
position as defined by §56.265.1(1) RSMo. The salary of a full time Prosecuting Attorney
has been established by §56.265.1(1) as the same salary as that for an Associate Circuit
Judge. The salary for an Associate Circuit Judge, pursuant to Article XIII, Section 3, is
established by the Missouri Citizens’ Commission on Compensation for Elected Officials
and in its report dated December 1, 2006, established the salary of Associate Circuit
Judges beginning July 1, 2007, at the amount of $101,088.00 per year plus a $2,000.00

increase as a “differential reduction increase” plus 3% Fiscal Year 2008 State Employee



raise in the amount of $3,092.00, which established their salary beginmng July 1, 2007, at
the rate of $106,181.00 per year. Additionally, Associate Circuit Judges received a 3%
Fiscal Year 2009 State Employee raise that established their salary effective as July 1,
2008, at the rate of $109,366.00. (Exhibits 1 & 2, LF 13-22 & App 11-20)

After July 1, 2007, Respondents continued to pay Appellant compensation at the
rate of $96,000.00 per year through the end of her term on December 31, 2010, and did
not pay Appellant at the increased compensation level approved for Associate Circuit
Judges, pursuant to the Commission for Elected Officials Report for the period beginmng
July 1, 2007. The difference between the salary paid Appellant and the salary she would
have received i1f paid pursuant to the Commission Report is $43,715.98. (Exhibit 4, LF

38 & App 21)



POINTS RELIED ON

Point I
The trial court erred in denying Appellant’s petition for a writ of mandamus to

compel the Respondents to compensate her at the statutory rate established by
§56.265.1 (1) for fulltime prosecuting attorneys and erred in interpreting and declaring
that Article VII, Section 13 of the Missouri Constitution prohibited a midterm increase
in compensation for fulltime prosecuting attorneys because §56.265.1 (1) is an
exception to the constitutional prohibition in that it statutorily fixes the method of
determining the prosecutor’s salary, although not stating an amount, and this statutory

method was enacted prior to Appellant’s term of office.

State ex rel. Moss v. Hamilton, 303 Mo. 302, 260 S.W. 466 (Mo banc 1924)
Laclede County v Douglas, et. al., 43 S.W.3d 826, 828 (Mo. 2001)
§56.265.1 RSMo.

Article XIII, §3 Missouri Constitution

Missouri Attorney General Opinion Number 123-2001



ARGUMENT

Point 1
The trial court erred in denying Appellant’s petition for a writ of mandamus to
compel the Respondents to compensate her at the statutory rate established by
§56.265.1 (1) for fulltime prosecuting attorneys and erred in interpreting and declaring
that Article VII, Section 13 of the Missouri Constitution prohibited a midterm increase
in compensation for fulltime prosecuting attorneys because §56.265.1 (1) is an
exception to the constitutional prohibition in that it statutorily fixes the method of
determining the prosecutor’s salary, although not stating an amount, and this statutory
method was enacted prior to Appellant’s term of office.
L .
Standard of Review
This is a mandamus action to compel payment of a prosecuting attorney’s salary at
the rate established by statute. A preliminary writ was issued and a judgment on the
merits was rendered in a court tried case based on uncontested facts. As a final judgment
on the merits of an application for an extraordinary writ after issuance of a preliminary
writ, it is subject to direct appeal. State ex. rel. National Supermarkets, Inc. v Dowd, 1
S.W.3d 595 (Mo. App. E.D. 1999)
Appellant challenges the trial court’s finding that the establishment and payment of

Appellant’s rate of compensation at an increased level during her term of office was



prohibited by Article VII, Section 13 of the Missouri Constitution barring salary
increases during the term of office. Appellant contends that the trial court has erroneously
declared and applied the law. The judgment of the trial court should be reversed if there
was no substantial evidence to support the judgment, the judgment was against the weight
of the evidence, the judgment erroneously declared the law, or the judgment erroneously
applied the law. Murphy v. Carron, 536 S.W.2d 30 (Mo banc 1976)

* ok ok

At the time of the filing of the Petition herein, and through December 31, 2010,
Appellant was the full time prosecuting attorney for Phelps County, Missouri. This
dispute arises over the salary of the Appellant from July 1, 2007, through the end of her
term.

The Prosecuting Attorney’s position for Phelps County, Missouri, is a full time
position. §56.265.1 RSMo., establishes the compensation of a full time Prosecuting
Attorney at a sum equal to the compensation of an Associate Circuit Judge.

Pursuant to Article XIII, §3 of the Missouri Constitution, the salary of an
Associate Circuit Judge is established by Missouri Citizens” Commission on
Compensation for Elected Officials. In the report filed by the Citizen’s Commission on
Compensation dated December 1, 2006, the salary for an Associate Circuit Judge was
established as of July 1, 2007, at the rate of $106,181.00 per year and as of July 1, 2008,

at the rate of $109,366.00 per year. During her term, Appellant’s rate of compensation, as



approved and paid by the County Commission was $96,000.00. The County Commission
refused to recognize the higher rate of compensation established by the Citizen’s
Commission on Compensation and to approve and pay the salary as established by that
Citizen’s Commission. The County Commission took the position that a midterm
increase in the Prosecuting Attorney’s salary violates the constitutional prohibition of
Article VII, Section 13, that “the compensation of State, County and Municipal officers
shall not be increased during the term of office; . . .” The trial court upheld the position
of the County Commission in its judgment and found that although a midterm increase in
the salary of Associate Circuit Judges is permissible, a midterm increase in the salary of a
full time prosecuting attorney is not. (LF 48- 52 & App 1-5)

In Laclede County v Douglas, et. al., 43 S.W .3d 826, 828 (Mo. 2001) the
Supreme Court held that “Despite its plain language, the Constitutional prohibition
against midterm increases in compensation are not absolute.” Although finding that the
midterm increase for the county commissioners in that instance was not permitted, the
Court recognized exceptions to the prohibition, including the exception noted in State ex
rel. Moss v. Hamilton, 303 Mo. 302, 260 S.W. 466 (Mo banc 1924), which permitted a
midterm increase resulting merely from the application of a statutory method for
calculating compensation, where the method was enacted before the officer was elected.
In the instant case, the statutory language of §56.265 for establishing the compensation of

full time prosecuting attorneys was in place before Appellant began her term on January

10



1,2007.

First of all, it is well to note that Article 13, Section 3 of the Missouri
Constitution providing for the establishment of compensation for state officials, including
Judges, was adopted at the general ¢lection of November 8, 1994. That section was
amended at the general election of November 7, 2006, by changing the capitalization of
the word “Citizen’s” in subsections 1 and 2, deleting the phrase ‘subject to
appropriations” in subsection 8, and adding subsections 12 and 13, none of which
amendments are of any significance to the instant case. However, of particular
significance to this case, subsection 8 provides that the Missouri Citizen’s Commission
on Compensation for Elected Officials “shall, beginning in 1996, and every two years
thereafter, study the relationship of compensation to duties . . . and shall fix the
compensation for each respective position. . .” The salaries so established, 1f not
disapproved by the General Assembly, become effective on July 1 of the following year.
Being covered by this section, the salaries of Judges, including Associate Circuit Judges,
are fixed every two years.

Similarly, the provision of §56.265.1 (1) RSMo. establishing that “For a full-time
prosecutor the prosecutor shall receive compensation equal to the compensation of an
associate circuit judge;. . .” was adopted by a 1997 amendment to that statute. §56.2635
has been amended since that date, but Appellant cannot find that there has been any

amendment to the specific language setting the compensation of full time prosecutors
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since its inception in the 1997 amendment.

Appellant submits that the history of the enactment of these two provisions, one
Constitutional and one statutory, is doubly significant in the instant case. First of all, the
Constitutional method for establishing the salary of Associate Circuit Judges by the
Citizen’s Commission was in effect at the time of the statutory enactment tying the
prosecutor’s salary to the salary of Associate Circuit Judges. Tying the prosecutor’s
salary to the salary of Associate Circuit Judges, whose salary can be increased midterm,
presumes a legislative intent or awareness of enacting a statutory method that could result
in midterm increases for prosecuting attorneys. The statute does not limit the possible
increases to the end of a term. Therefore, although not specifically holding §56.265
constitutionally invalid, the practical effect of the trial court’s ruling prohibiting an
increase in a fulltime prosecutor’s salary is to find that section constitutionally invalid to
the extent that, as drafted, it permits midterm increases.

As mentioned above, the additional significance of the history of the Article 13,
Section 3 and §56.265 for the instant case is that the relevant provisions of each section
were enacted prior to January 1, 2007, the beginning of the Appellant’s term of office as a
full time prosecutor.

Appellant submits that the trial court erred in distinguishing the Mess case from
the instant case. In Moss, the Relator was the circuit clerk of Crawford County. His term

of office was for four years beginning on January 1, 1919, and extending through
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December 31, 1922. By statute, the salary of the circuit clerk was tied to the population
of the county and the population figure used was established by applying a multiplier to
the number of votes cast in the presidential election. The statute establishing the method
of calculating the circuit clerk’s salary in this manner was enacted in 1915. At the
beginning of his term, the Relator was entitled to a salary of $1,600.00 per year. After the
Presidential election of the 1920, applying the multiplier to determine population, he was
entitled to a salary of $1,950.00 per year for the last two years of his term. A copy of the
opinion is included in the Appendix herein. App 24-31

At 260 S.W. 469 and 470, the Supreme Court engaged in a rational discussion of
the statute and stated that the legislature evidenced an intent to tie the salary of the circuit
clerks to a population figure determined by the vote in the Presidential elections and were
well aware that the salary could be adjusted, either up or down, based upon that vote. The
Court held that as enacted, the statute fixed the salaries by law, not by a stated amount but
by a statutory method or formula. The Court held that if the formula was in place, then the
salary was fixed for the whole term pursuant to that method or formula, even though not
named in dollars and cents for the whole term. The Court approved a midterm increase in
the salary for a Circuit Clerk and required the County to pay the unpaid salary. Appellant
would submit that in the instant case, the salary of a full time prosecutor is fixed for the
whole term, not in amount, but by a statutory method tied to the findings of the Citizen’s

Commission that correlates the relationship of duties to compensation.
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Based on Moss and the rationale of Moss, the Attorney General has previously
1ssued its Opinion Number 123-2001, supporting the position that a prosecuting
attorney’s salary can be increased midterm when the position increased to a full time
position as a result of a change in the status from a third to a first class County during the
term of office for the Prosecuting Attorney. A copy of that opinion is also attached hereto
for review. App 32-33

In the instant case, it is clear that the method establishing the rate of compensation
for a full time prosecuting attorney was in place prior to the term of the Appellant, which
extended from January 1, 2007, until December 31, 2010. Under that method as
established by §56.265, her salary should have increased from $96,000.00 to $106,181.00
on July 1, 2007, and to $109,366.00 as July 1, 2008. Payment of the statutory salary for a
full time prosecutor is a ministerial act, not subject to discretion. Therefore, the refusal of
the Respondents to approve and pay the increased midterm salary is in violation of the
statutory mandates and a Writ of Mandamus should have issued to compel the
Respondents to approve, issue vouchers therefore, and pay the salary as established by

law, including the back pay. See Moss,supra.
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CONCLUSION

Pursuant to §56.265 RSMo., the salary of a full time prosecuting attorney has been
established in an amount equal to the salary for Associate Circuit Judges. The salary for
Associate Circuit Judges increased from $96,000.00 to $106,181.00 on July 1, 2007, and
to $109,366.00 as July 1, 2008. The Respondents failed to pay Appellant at the statutory
rate and underpaid her in the amount of $45,715.98. The Writ of Mandamus should have
issued compelling payment int this amount to the Appellant. The Trial Court erred in
finding that payment in the statutory amount violated the provisions of the Missouri
Constitution, Article VII, Section 13, and its judgment should be reversed and a judgment
should be entered making the Writ absolute to compel payment of the amount sought as

an underpayment.

15



REQUEST FOR ORAL ARGUMENT

Appellant requests oral argument.
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IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI Fl L ED

CIRCUIT DIVISION
APR 2 0 2011
State of Missour, ex rel.
COURTNEY GEORGE, CIRCUIT CLEHK
Relator, PHELPS COUNTY, MO.
\'2 Case No.: 10PH-CV(02079

RANDY VERKAMP, BUD DEAN, and
LARRY STRATMAN, as duly elected
and serving Commissioners of Phelps
County, Missouri, County Commission,
CAROL BENNETT, as duly elected and
serving County Clerk of Phelps County,
Missourd, and CAROL GREEN, as the
duly elected and serving Treasurer of
Phelps county, Missouri,

Respondents.

R R R S TR ST U T S N N el

FINDINGS OF FACT AND CONCLUSIONS OF EAW

Now on this day, the Court takes up the above cause, and having reviewed the
file, the pleadings, and the suggestion provided by the parties, makes the following

findings of fact and conclusions of law:

FINDINGS OF FACT

1. On the date of filing the petition herein, Relator, Courtney M. George, was
the duly elected Prosecuting Attorney for Phelps County, Missouri. She was elected to
office on November 7, 2006 and her term began January 1, 2007 and ended December
31, 2010.

2. On the date of filing the petition herein, Respondents Randy Verkamp,
Bud Dean, and Larry Stratman, were the duly elected and serving commissioners of the
County Commission of Phelps County, Missouri, with Respondent Verkamp serving as

the presiding commissioner. Respondent Carol Bennett was the duly elected and serving

Al



County Clerk of Phelps County, Missourl. Respondent Carol Green was the duly elected
and serving Treasurer of Phelps County, Missouri.

3. The position of Prosecuting Attorney for Phelps County, Missouri, is a full
time position as set forth in § 56.265.1(1) RSMo.

4, The salary of a full time Prosécuting Attormney has been established by §
56.265.1(1) RSMo as the same as an Associaté .Circuit Judge.

5. Article XIII, Section 3, states that the salary for Associate Circuit Judges
is to be set by the Missouri Citizens’ Commission on Compensation for Elected Officials.
The salary for both Prosecuting Attorneys and Associate Circuit Judges was $96,000.00
unti] July 1, 2007. Inits report dated December 1, 2006, the Citizens’ Commission set
the salary for Associate Circuit Judges beginning July 1, 2007 at $101,088.00 per year
plus a $2,000.00 increase as a “differential reduction increase” plus 3% Fiscal Year 2008
State Employees raise in the amount of $3,092.00 which established their salary
beginning July 1, 2007, at the rate of $106,181.00 per year. Additionally, Associate
Circuit Judges received a 3% Fiscal year 2009 State Employee taise that established their
salary beginning July 1, 2008, at the rate of $109,366.00 per year.

CONCLUSIONS OF 1AW

Article VII, Section 13 of the Missouri Constitution states “The compensation of
state, county and municipal officers shall not be increased during the term of office; nor
shall the term of any officer be extended.” However, “Despite its plain language, the
Constitutional prohibition against midterm increase in compensation is not absolute.”

Laclede County v. Douglass, ¢t al., 43 S.W. 3d 826, 828 (Mo. 2001) discussing Mooney

v, County of St. Louis, 286 S.W.2d 763 (Mo0.1956) (raise deemed impermissibl-er because
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no additional duties, extrinsic or not germane to the office, were imposed in conjunction

with the increase in compensation); Hawkins v. City of Fayette, 604 S.W.2d 716 (Mo.
App. 1980) (raise deemed permissible because after the election, additional duties for the

mayor were required.); State ex rel. Dwyer v. Nolte, 172 S.W. 2d 854, 856-57 (Mo.

1943) (explaining that the constitutional prohibition does not apply when no

compensation is fixed for the office.}; State ex rel. Moss v. Hamilton\ 260 S.W. 466, 469-
70 (Mo banc 1924) (holding that a midterm increase resulting merely from application of
a statutory formula calculating compensation is not unlawful where the formula was
enacted before the officer was elected.). None of these exceptions apply in the case at
bar.

Extra consideration was given to Moss because the Relator relied heavily on it.
Moss states that the raise was permissible “because his salary was fixed by law before his
election.” Unlike in Moss there was no formula for prosecutorial pay prior to Relator’s
election, rather there is § 56.265.1 RSMo, which states that “a full-time prosecutor shall
receive compensation equal to the compensation of an associate ctreuit judge.” This then
requires a review of Article X1, Section 3 which establishes the mechanism for setfing
associate circuit judge pay. Thé salary is then determined by the Missouri Citizens’
Commission on Compensation for Elected Officials in their report of December 1, 2006
which is set forth above. There are no rules or formula regarding how the Commission is
to set the salaries, Because Relator was elected on November 7, 2006 and the Missoun
Citizens’ Commission on Compensation for Elected Officials report setting associate
cirpuit judge pay was filed on December 1, 2006, the “formula” for the salary was not in

\

place as 1t was in Moss.
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While the mdterm pay increase for prosecuting attomeys is unconstitutional, the
midterm pay raise of associate circuit judges is not. The provision specifically pertaining
to judges’ salaries 1s Article V, Section 20 which states, “All judges shall receive as
salary the total amount of their present comﬁensation until otherwise provided by law, but
no judge's salary shall be diminished during his term of office. No judge shall receive any
other or additional compensation for any public service. No supreme, appellate, circuit or
associate circuit judge shall practice law or do law business. Judges may receive
reasonablle traveling and other expenses allowed by law.”

At first blush it would seem that Article V, Section 20 and Article XIII, Section 3
are in conflict. Article V, Section 20 deals specifically with the compensation of judges
while Article XIII, Section 3 deals generally with the compensation of all state, county,
and municipal officers. It is a well recognized principle of constitutional construction
that specific provisions should prevail over general provisions when they affect the same
matter. See State ex rel Gordon v. Becker, 49 S.W. 2d 146 (Mo. 1932). Again, itis clear
that Article V, Section 20 deals specifically with the compensation of judges while
Article X111, Section 3 deals generally with the compensation of all state, county, and
municipal officers; of which associate circuit judges would be a member. Therefore any
conflict arising between Article V, Section.ZO and Article XIII, Section 3 would have to
defer to Aﬁiclé V, Section 20.

Even so, looking at the intent of the framers shows that midterm pay raises for
associate circuit judges was considered and ultimately permitted.

In examining the tra}nscripts of the Constitutional Convention of 1945,

specifically dealing with Article V, Section 24, which is the predecessor to today’s
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Article V, Section 20, it is clear that the framers intended to permit judges to receive
raises during their terms. Specifically, there was discussion regarding inclusion of the
words “increased or” before “diminished” as set forth above. The “increased or”
language was a part of the comresponding proviston, Article V1, Section 33, of the
Constitution of 1875. After lengthy debate and discussion, the “increased or” language
was intentionally omitted from the current Constitution of 1945 leaving it then to the
General Assembly, or now the Commission, to decide whether judges deserve raises
during their terms. (For full debate, see Constitutional Convention Debates of 1945,
pages 2738-2751).
In conclusion, the midterm raise given to the judiciary by the Commission in 2007
- and 2008 is constitutional because Article V, Section 20 deals specifically with judicial
salaries and the framers specifically intended an exception to the general rule set forth in
Article VII, Section 13. Similarly, Article VII, Section 13 prohibits the raise sought by

Relator, because none of the exceptions set forth in Laclede County apply. Specifically,

Moss does not apply because there was not a formula in place prior to Relator’s election
of November 7, 2006.
WHEREFORE, judgment is entered in favor of Respondents and against Relator.

Temporary order in mandamus is herein quashed and costs are taxed against the Relator.

_)‘. . {L- “.-. 7 -' .‘ e N 3‘:“ .
- Hanorable Robert . Schiollmeyer =T
odudge o or VAL 5 5 AR D R
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IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI

State of Missouri, ex rel.,
COURTNEY M. GEORGE,

Relator,

V.

RANDY VERKAMP, BUD DEAN and
LARRY STRATMAN, as the duly elected
and serving Commissioners of the Phelps
County, Missouri, County Commission,
CAROL A. BENNETT, as the duly elected
and serving County Clerk of Phelps
County, Missouri, and CAROL GREEN,
as the duly elected and serving Treasurer

for Phelps County, Missour,

Respondents.

Service Instructions:

Randy Verkamp

Presiding Commissioner

Phelps County Courthouse

200 N. Main Street

Rolla, Phelps County, MO 65401

Bud Dean

District 2 Commissioner

Phelps County Courthouse

200 N. Main Street

Rolla, Phelps County, MO 65401

Larry Stratman

District 1 Commissioner

Phelps County Courthouse

200 N. Main Street

Rolla, Phelps County, MO 65401

M N Nt N M N N Nt Nt N S N N N N N N

| CIRCUIT DIVISION , F, L E D

Carol A. Bennett

County Clerk -

Phelps County Courthouse

200 N. Main Street, Suite 101
Rolla, Phelps County, MO 65401

Carol Green, Treasurer

Phelps County Courthouse

200 N. Main Street, Suite 125
Rolla, Phelps County, MO 65401
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PETITION FOR WRIT OF MANDAMUS

COMES NOW Relator, Courtney M. George, and for her Petition for Writ of Mandamus,
states:

1. Relator, Courtney M. George, is the duly elected Prosecuting Attorney for Phelps
County, Missour1, and her current term of office began on January 1, 2007, and extends until
December 31, 2010.

2, Respondents, Randy Verkamp, Bud Dean and Larry Stratman, are the duly
elected and serving commissioners of the Phelps County, Missouri, County Commission, with
Respondent, Randy Verkamp, serving as the duly elected Presiding Commissioner.

3. Respondent, Carol A. Bennett, is the duly elected and serving County Clerk of
Phelps County, Missouri.

4, Respondent, Carol Green, is the duly elected and serving Treasurer of Phelps
County, Missouri.

5. The position of Prosecuting Attorney for Phelps County, Missouri, is a full time
position as defined by §56.265.1(1).

6. The salary of a full time Prosecuting Attormey has been established by
§56.265.1(1) as the same salary as that for an Associate Circuit Judge.

7. The salary for an Associate Circuit Judge, pursuant to Article XIII, Section 3, is
established by the Missoun Citizens’ Commission on Compensation for Elected Officials and in
its report dated December 1, 2006, established the salary of Associate Circuit Judges beginning
July 1, 2007, at the amount of $101,088.00 per year plus a $2,000.00 increase as a “differential
reduction increase” plus 3% Fiscal Year 2008 State Employee raise in the amount of $3092.00

which established their salary beginning July 1, 2007, at the rate of $106,181.00 per year.
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Additionally, Associate Circuit Judges received a 3% Fiscal Year 2009 State Employee raise that
established their salary effective as July 1, 2008, at the rate of $109,366.00. A copy of the
Citizen’s Commission Report is attached hercto as Exhibit 1 and a summary of the increase is
included on Exhibit 2 in Relator’s attached list of Exhibits.

8. Respondents Verkamp, Dean and Stratman, as the County Commission for Phelps
County, have refused to budget and approve Relator’s salary, pursuant to the Commission for
Elected Officials Report for the period beginning July 1, 2007, through the present date at the
rate established by the Commission for Elected Officials Report but have continued her salary at
its pre-July 1, 2007 level of $96,000.00 per vear.

9. The approval and payment of Relator’s salary at the level as established by statute
and by the Citizen’s Commission for Elected Officials report is a ministerial duty, not subject to
discretion by the Respondents herein.

10.  The Respondents Verkamp, Dean and Stratman have refused to approve and
direct the Respondent Bennett, to issue vouchers in the amount of the proper salary for payment
by the Respondent Green.

11.  Asaresult of the refusal to approve Relator’s salary in the proper amount, the
Relator has been underpaid for period from July 1, 2007, through the present date, prior to the
issuance of an order of mandamus herein.

12. The amount of the underpayment to the Relator for the period beginning July 1,
2007, through the current date is $42,582.15, all as is shown by attached Exhibit 3.

13.  Relator’s Suggestions in Support of this Petition are attached hereto.

14.  Relator’s Exhibits are listed and attached hereto and incorporated herein, the same

as if fully set forth.

A8



WHEREFORE, Relator, Courtney M. George, requests that a preliminary order in
mandamus be issued by this Court commanding Respondents to file an answer directed to this
petition, or in default thereof, to issue its order directing the Respondents Verkamp, Dean and
Stratman to approve the salary of the Relator for the period beginning July 1, 2007 through 2010,
at rate of $106,181.00 per year and for the period beginning July 1, 2008 through 2010 at the rate
of $109,366.00 per year, directing the Respondent Benneit to issue vouchers for payment of the
correct salary amount for all remaining months of 2010 and additionally for the sum of
$42,582.15, the amount of the underpayment for 2007, 2008, 2009 and 2010 to date, and
directing the Respondent Green to honor and pay the vouchers issued for the remaining months
0f 2010 and the amount of $42,582.15 for the underpayment for 2007, 2008, 2009 and 2010 to
date.

BAKER LAW F[RM LLC

=y

er MBE 24881
ox 565
Osceola, MO 64776
Ph (417) 646-8125
Fax  (417) 646-2617
Email: jd@bakerlawfirmllc.com
Attorney for Relator
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IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI

CIRCUIT DIVISION
State of Missouri, ex rel., }
COURTNEY M. GEORGE, )
)
Relator, )
)
V. )
) Case No.:
RANDY VERKAMP, BUD DEAN and )
LARRY STRATMAN, as the duly elected )
and serving Commissioners of the Phelps )
County, Missouri, County Commission, )
CAROL A. BENNETT, as the duly elected )
and serving County Clerk of Phelps )
County, Missouri, and CAROL GREEN, )
as the duly elected and serving Treasurer )
for Phelps County, Missouri, )
)
Respondents. )
INDEX OF
EXHIBITS TO
PETITION FOR MANDAMUS
Exhibit No. | Description Page No.
Missouri Citizen’s Commission on Compensation of Elected
1 Officials Report 12-01-2006
Missouri Citizen’s Commission on Compensation of Elected
2 Officials Report 12-01-2006 Summary
3 Summary of Underpayment of Relator’s Salary
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SCHEDVULE OF COMPENSATION )

Missouri Citizens’ Commission on Compensation for Elected Officials

November 30, 2008

The Honorable Robin Camahan
Secretary of Stala

) . 600 West Maln

- Jafferson Clly, Missour 85102

" Dear Sewrelary of State Cemahary: -

Arficle XiTl, Section 3 of the Missouri Constifulion requires that the Mizeouri
Chizens' Commission on Compansetion for Elacted Officlals file a raport no fater than
" December 1. The Comisston's repor! Is attached and contains tha schedule of
cnmpansalion ragulrad,

Revised Statates of Missouri 2007
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Missouri Citizens’ Cornmlission on Compensation for Elected Officlals

November 30, 2008

TO: The Honorable Secretary of Stale
Robin Camahan
600-West Maln and 208 Stats Capiol
PO.Box 778
Jeffarson City, Missourl 65102 .

TO: RéVizor of Statutes )
Patrlcia L. Buxton '
o/o Director of the Committas on Laglslaﬂve Research
117-A Stale Capio!
Jefferson Cily, Missour 65101

FROM: Jack Pohrer
Chaimnan
Missouri Cltizéns' Gomﬁss'm on Gompansanon for :ieated
Offlcals

Daar bAadam Secretary: .

Pursuanttn Arﬂcie Xill, Section 3 of the Gons!lluﬁon of the Stafe of Missour, |
herewith subimit and fle with your office the mport and compansation schedule of the
Cltizens' Comihission on Compensafion of Blacted Ofiizfals. Ploase see attached the
listof the members of the Commlssion; - .

We who have had the honor and privilegs of serving on this Commisslon have
asstunsd our duties and responsibiiies and have, In the short 4me aflowed for the work
of the Commisslon, made every sfiort to propose & compensation plan that will address
the difficult situalion that has existed since 2000 and wiif address fhe cuncams of those
to whom we have a respansibifty and an obligafion, . '

Our first allegiance must be to our fallow a'riizana of Missour, who hava aright to
: expect a govarnent thet aftracts the finest public servants with compansation lavels
. that ara reasonahle, falr, end consistent with the ardire govamment workforce and
within the fingnclal meanz of tha Siate,

Wea also have an obligation fo GuvemMaﬁBlwﬂwhohasﬂwresponsmmar
mafiaging end directing the state's effairs and alocating the starcs resources of the
Slate.

Revised Statartes of VESsourl 2007
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The MIsmurI Geneml Assambly must nppmpﬂata ﬁsa finenclal resources ofthe
Stats, and we Rave an obfigation to cansider carefully the very difficult responsiblity this
process entalls, Whis we ers chargad with the responsibiity of sesling to establish
adequate compansation levels for the ladsts of the State, wa must also be mindiud of.
the Impact our dedlslons will have, nat only on the skafe budget Baslf, but also with
raspegt 1 the ganéral bnpact ourdeclslnns can have on compa‘rsaﬂnn pal:i mgular

- slate empleyaas..

The Gomrrﬁssion has the direct. and pnmazy ohﬁgaﬁon o thoss pub:ic sawants
that fall undar the Commissiba’s jmsdlcﬁnn. In recent years the benefif of a Cittrens'
Commission hes nof bieen apparant #o vety many end 23 a result those public satvants
who'can unfy by compeansated wnder the echedutes of thess Comynissiops heve

. endired sl corlsecufive vears of n Increass whatsoever, white the consufrier price

Index nationwids hes advanced in exgess of 20%. The Gommission 1s cagnizant that Its
sofiedul 14 Bribjadt o réview by the Genetat Assetnbly and has edopted a schedule it
believes Is reasdnabié unider ths nirwmstanpes anﬁ not hcons:stentwﬂh uther
demands and o’oﬁgaibhs ofthe Stsle, :

Firially, i Gmmnissm feslsa stmng hligation o the dedicated members whn )
served on the frévious Commissiins and wheiser maty danetad hdurs and investment
of thought and deliberation did nat alway's vield a posliiva result. We applaud the work
of thesa Fallow Dommfssmners and. bnng to o aun’ent task thair histnry and
axperienpes. . e ,

The commlssbn s organrzaﬁnna! meaﬂng ow.md o Novemberzo”’ w:ﬁxa )
"repaxt due on] Dacembsi 1, This Commistlon, St tis hearlig sohedulg and proceeded

with four public héarihas In Jeffrsan Clty, Kafsas CRy, SL Loulgand Cape Girardead,

A number 6f Wiinasses appedred bt tach hieating and substantial information and :
recomimandations were repolved, Any ciffzen or.reciplant of fhis report may contact the
Offics of Ad‘nmfstraﬂon toobtiiin'sd dicfat mfomtaﬁon Wit ragard o fhese pubffc -
heanngs o

" While thare Is senﬁmsnl apdng sor‘t*:e némbars of the Gomnﬂes!on fo forge
shead and simply se%salades wherdwa sincdrely bileen they shotld bé 10 atfract the
best and bﬂghtes!to piiblio servioe, e afe cohatraiied by bur determination 1
pradently addfess Inequitles and prosent a plari thal méets i objectivés dithe.

" -GuVamsndGeneralAssamb[yin ihe aliunaﬁbn ofscarce siztel’esnufcasma
‘.peﬁodofikne i . .

Wo hava, ﬂ\erefora wtth tha Qoal in mlhu‘ of wbmtmng 8 mascnahle and sl

' sr:bedulq agreed o ap!an that Is basicaily comrestive In nature. In fhe sl years ginca

2000, the Gensral Revenus budget tias éeen miajor teductlans In all oparating aress
aihd the fesus of governmeit ¥alaries Tiag beerl, by necessty, bypassad in favorof
ongblfig stals obligations bhd emermerioy needs, As'a consequencaof'ﬁﬂs bait
tightening, the General Assembly approprated intreases for al state empioyags orlly

swice. In 2003, sach mployge rana!ved a§i200 kmasearlmm 2008, sach empiuyee

] recawed aA% mrease

-

Revised Satrtes of Missovri 2007
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The schedufe of this Gommlsalan callg for a catch-up program for the officials
under our furisdition whereby they each receiva the same increases aliowed oiher
stafe employeas during the periad 2000 fo 2006,

Under the provisions of Amendment 7, passed ovamhalmlngly by the electnrate
this Novamber, no mamber of the Genaral Assembly s to facelve any increase untl
Janlaty 2008. Accordingly, the cafch-up provislons In the sthedule for the axscutive

* " and Judicial branches will be hald in sbeyance for the General Assambly untl Jantraty
2009, The Commisslon's schedule does, however, include tha recommendation of
previots Commisslons that the per diem expenss eflowanee for all members of the
General Assermbly continua to be sat at 80% of the federal per dism,

The Commissionis smmlﬂlngtwn addlﬂonaf provisions as part of its schedu]e

Firef, for the Fiscal Years beginning En duly 2007 end July 2008, any lcrease in’
the salary of the everage state worker shall ba applied to e axecutive and judilal |
offices under the Commission's jurtsdiolian, and beglnning i January 2008 the Generat
Assembly shall recelvs tha same Incraases. For piposes of the Commission's
schedule, the "salary of the average stele worker® Is determined byihe pay plan
appﬂcable 1o other state Bmployses generally with all fixed amourits cunverled fathe
peitenisge Increase for the avarage state employee.

Second, each Associala Clreyt Judge shall recelve a one-ime paymant of
$2,00040 pariially compensate for the Clreiit Court duties currently being assumed by
Assoclate Circult Court Jutdges throughout the siate. The Commission believes that it is
§ in Ihe hes! Interests of the fudiclary that the gap between Clrolit and Associate Clrcult
i " Judges be gradually reduced untll full recogrition of the Incrsasad dufies of Associte
i Clroutt Judiges Is achisved In the level of compensation provided for that office.

i 2ddition to the Comwission's schadula, the Corimission subrnifs thesa
P addlflonal coments and suggestions:

1) The state judiclary is curently undamoing erifioal reviow and analysls under
the diraction of the Suprema Court. The festie of atiocatlon of judisial
resourpes and Judicial manpower wil be reviswed and stahiory or
constifuianal changes pertaining to tha judiclary may result. These arg
Issues that may affect compensation levels and may effect the distribulon of
workload among all judges. The Commisslon has not acted on fultre :
possible changes in this regard but balleves that fulure Commiissions will find,
these reporie and changss usaful In detemmining edequate judicle!
corpansafion.

- 2 Theissue of lbisfative compensafionis vewoomplex&nd fuhre
Comejssions may wish fo address the basic concept of whether these offices
have bstome full-fime posifions, considaring the annual dufiess end, .
responsibliifies that require lagislative attention both infhe Capiiol and I the :
leglslative distncts when the General Assembly Is not In general session.

t

Revised Statutes of Missouri 2007
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| alsa wart ta publicly express fny appreciation 4 the Offioa of Administration for
the great assistence provided by Depity Commlssionar Rich AuBuchon and hig
. assi;%:gt Sam VanderFallz, They kept us on echedule and ware of Invalusbla
BBS)| B, M -

L wifl eonchuda by saying that i hag bean a preat privilege and honotta have
satved on this Commiesion and 1o have served with such 2 distinguished, dedicated
end divarss group of Missour citizens, The Constiiution atoptsd by tha citizens of this
stats gave the responsibiifty of determining the selarlas of elactad oficials o (his
cgﬂizkina‘ Cournmission, and wa have discharged our responsibiities 1o the bast of our
a . , !

We thank our feliow cliizens for this opporiunity to be of service to our great

Very ;truly yoursEf .

Pohrar

sate.

Revised Stafutes of Missouri 2007
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APPENDIX G
SCHEDULE OF COMPENSATION
. COMPENSATION SCHEDULE
APPROVED BY THE
CITIZENS' COMMISSION ON GOMPENSATION
FOR ELECTED OFFICIALS
SUMMARY '
The folloving chart summarizes e Commission's recommendations:
OFFICE CURRENT [+87200 1 + 4% [+82000 |+Any +Any
: Adustment | increase In | inqeass
for fhé salary {inthe
Associaly | ofihe salary of
Clreutt gverage  {the
Judges state average
Cnly wotier | Blage
) bepinning | worker
7197 |beginning
7-1-08
-Govemor 120,087 121,287 {126,138
Ll Govamor | 77,184 75384 | 81518
Aliomnay 104,232 105532 | 109,753
Cenharal
-| Other " 86,456 arg6ss | 104,561
Stalewlde _{ . N
Legislators® 1 31,9589 32,551 | 33,853
Supreme | 123.000 124,200 | 129,768
Caurl )
EDUdcf 115,000 116,200 | 120,848 |
ému Jydge {10B.000 | 109,200 | 113.668
Assooiats Pa,000 ar,20h (101,088 103,088
Circult Judgs )

‘Legisfz{tnrs recalve no Incresee unfit Januery 1, 2009

| FOR STATEWIDE ELECTED OFFICIIALS BEGINNING JULY 1, 20!1';'
4% pay incregses nranted to slate

The salary is incraesed by the $1,200 and

employses in recant ysars, -

In adcifion to the Salaty specified I the above table, the satary for ezch
stalewide elected official shall be Increased for the Fiscal Years beginning in July-2007
and July 2008, fo the same extont tha salary of the average state worker ls increased.!

" For puposas of fhe Commisslon's schedule, e “salaty of e average stae worker® s dekermied by
the pay plan appiicabla o pihar state employeps generally wiih al fived Branants converted fo the
percentaie Increase for the average slale smployes,

.011

Revised Statutes of Missouri 2007
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_ SCHEDULE OF COMPENSATION -

" To the exiont staiswids eferied offivials are snffiisd to recsive any mileage
relmbursement, they shall recefve the same rete determined by the Offica of
Adminlstration to relmburse stete employess.

ft. FOR LEGISLATORS

A UNTIL JANUARY t 2008

The cotapensation payable to Laplsizlors shall be that balng paid on Decaimber
1, 2008, -

- B, ON AND AFTER JANUARY 4, 2000 ‘
Effactive Jartzary 1, 2008, the salary s Incrassed y the §4,200 and 4% pay

increases grantad fo state emgloyees n recent years.

Cn thet dals, in eddition tn the galaty specifed in the above tahla. the salary for
each lagislator shal be incraased for the Fiscal Years beglaning Ty July 2007 and July
2008, {o the same sxlent the salary of the average siats worket fa increasad, ’

The milespe refmbursament for each legisiaior shall be tha rate determinad by
the Ofilce of Adrinisteafion {o relnburse siale employess.

Tha per dlem rate shall be 21 80% of the fedetal per diem In Jefierson Cly.

In adiiion ko these anounts, a lsadership differantial of §2,500 annuafty shalf be
paid to the Reprasentative seiving as Spaaker of the Houss of Represanietives and the
Senglor serving es President Pro Tempora of the Senate. A leadership differantial of
§1,500 annually shall ba paid Yo the Represantativa sarving e Spéaker Pro Tempors of
the House of Rapresentatives and {0 ezch Sanalor or Representative serving aa the
Wajority or Minorfly Floor Leader of tha Sendte or the House of Represeniatives.

Wevised Statutes of Missouri 2007
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1ll, FOR JUDGES BEGNNING JULY 1, 2007

. The salary for aach posfiion is Incraased by the §1,200 and'4% pay Inoragsés
granted fo state employees In roent years,

Each Assodial ircuit Judge shal receive a one-iime increase of $2.000 fo
raduca the diferantial batwasn that position and the position of Clreutt Judge. :

: in aciefltion £ the salery spaciied in the abova table, the salery for each [udge
shall be Increased for the Fiscal Years begloning in July 2007 and July 2008, to the
ERMe ex:ent the salary of the average stata warker s increased.

" In addition o these amots, & leadership differential of $2,500 annualy shal ba
paid to the Judge serving gs Chist Justice,

Tothe extent}ﬂdges are anffled o raueive any mileage rehmbursemant, ihey
shail recalve tha sama rate defermined by the Offics uf Administration {a teimburse
slzte employess.

Revised Statntes of Misonri 2007
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MISSOUR CITIZENS? COMMISSION ON COMPENSATION FOR ELECTED OFFICIALS

Ms. Erica Gonzales
S84 Louls, Missouri 83134

M. Jean C. Brunson
Bl Charles, Missowr! 63304

tdr, David J. Hoslting
8L Louts, Missouri 631419

Mr. Bradley D, Slone
Dixon, Missouri 55458

NMs. Judy J. Tumer
Kanses Clty, Missouri 84142

M, Janet S.Kay
Trimble, Misosurt 54482

M, Lany A, Jackson
Reeds, Missour 64853

Ma. Les Anns Roux
Park Hills, Missoud 83504

bar. Mark T. Welngarth
Hermann, Missourd 65044

W, Palrick Bar
Lamar, Missourt 84750

Mr. Herbeort Dif
O'Fallon, Missour 83388

. Mr. Michae! King
“Weshinglon, Missourd 63090

M, Jack Fohver
SL Louts, Missouwf 63124

Jwdge Paul Simon -
St Louls, Missous 63108

N, Riia C. Fleke
Joneshurg, Missour] £3354

Hir. Wayne A, Foster
Bumnar, Missowuri 84691

M. John A, Czuba
Wzcom, Missoud 63552

M. Robert J. Banienins
Kansas Clty, Missoud 84111

Mr.David R, Henke .
Moscow s, Misscurt 53362

“Revised Statutes of Missonri 2007
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10. Until the first day of July next after the filing of the first schedule by the commission,
compensation of the persons affected by this section shall be that in effect on the
effective date of this amendment.

11. Schedules filed by the commission shall be subject to referendum upon petition of the
voters of this state in the same manner and under the same conditions as a bill enacted by
the general assembly.

Beginning January 1, 2007, any public official subject to this provision who is convicted
in any court of & felony which occurred while in office or who has been removed from
office for misconduct or following impeachment shail be disqualified from receiving any
pension from the state of Missourd,

_ 13. No compensation schedule filed by the commission after the effective date of this
: subsection shall take effect for members of the general assemb]y until Janwary 1, 2009.

Missouri Citizens' Commission on Compensation 2006 Report

In 2008, following the Constitutionai scheme of Article Xlli, Section 3, the Missouri
Citizens’ Commission on Compensation conducted four hearings around the state. The
report of the Citizen's Commission on Compensation for Elected Officials Report was
thereafter filed with the Secretary of State on December 1, 2006. At the end of this report
Is the following summary concerning compensation for judges:

The salary for each position is increased by the $1,200 and 4% pay increases granted to state
employees in recent years.

Each Associate Circuit Judge shall recelve a one-time increase of $2,000 to reduce the
differential between that position and the position of Circuit Judge. In addition to the salary
specified in the above table, the salary for each judge shall be increased for the Fiscal Years
beginning in July 2007 and July 2008, to the same extent the salary of the average state worker
is increased.

In addition to these amounts, a leadership differential of $2,500 annually shall be paid to the
judge serving as Chief Justice.

To the extent judges are entitled to receive any mileage reimbursermnent, they shall receive the
same rate determined by the Office of Administration to reimburse state employees.

Governor Blunt recommended and the Legislature approved 3% pay increases for state
employees for both FY 2008 and FY 2009, Based upon the acts of the Commission on
Compensation fogether with the state employee pay increases, the compensation for
Associate Judges effective July 1, 2007 and July 1, 2008 is calculated and summarized

as follows:
Associate Judge Salary established July 1, 2000 $96,000
2007 Citizen’s Commission Salary Increase $1200
_ Sub-Total | $87,200
4% previous staie employee raise $3,888
Sub-Total | $101,088
Associate Judge differential reduction Increase $2,000
Sub-Total $103,088
3% FY 2008 state employee raise $3092
Compensation effective Juiy 1, 2007 | $106,181
3% FY 2009 state employee raise 3,185
Compensation effective July 1, 2008 109,366

A20
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IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI
CIRCUIT DIVISION

State of Missouri, ex rel,,

COURTNEY M. GEORGE,

Relator,

Y.

RANDY VERKAMP, BUD DEAN and
LARRY STRATMAN, as the duly elected
and serving Commissioners of the Phelps
County, Missouri, County Commission,
CAROL A. BENNETT, as the duly elected
and serving County Clerk of Phelps
County, Missouri, and CAROL GREEN,
as the duly elected and serving Treasurer
for Phelps County, Missouri,

Respondents.

R T T g W P O S S N SO N S W T e

Case No.:

EXHIBIT

SIRCUIT CLERK, pHELPS po

FILED
DEC 99 20p

SUE BROW N

SUMMARY OF UNDERPAYMENT OF SALARY ..

Salary Under Difference Due
Period Commission Report Salary Paid . Relator
January 1 to July I,
2007 ' 56,000.00 per year 96,000 per year \ 0.00
July 1, 2007 to July 1,
2008 106,181.00 96,000.00 10,181.00
July 1, 2008 through
July 1, 2005 109,366.00 56,000.00 13,366.00
July 1, 2009 through .
July 1, 2010 109,366.00 96,000.00 13,366.00

: 96,000.00/12 =

July 1, 2010 through 109,366.00/ 12 = | .8,000.00 per month =
December, 2010 9,133.83 per month 1,13383x6=1 | 6,802.98
TOTAL ' 43,715.98

UNTY, 127
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IN THE CIRCUIT COURT OF PHELPS COUNTY, MISSOURI

CIRCUIT DIVISION
FILED
- State of Missousd, ex rel,, ) DATE, {-7-11 .
COURTNEY GEORGE, ) SUE BROWN -
Relator, ) CIRCUIT CLERK
. ) PHELPS COUNTY, MO,
V. ) Case No.: 10PH-CV 02079
- RANDY VERKAMP, BUD DEAN, and )
' LARRY STRATMAN, as duly elected )
and serving Commissioners of Phelps )
- County, Missouri, County Commission, )
CAROL BENNETT, as duly elected and )
serving County Clerk of Phelps County, )
Missouri, and CAROL GREEN, as the )
duly elected and serving Treasurer of )
Phelps county, Missouri, )
Respondents. )

ANSWER TO PETITION FOR. WRIT OF MANDAMUS
COMES NOW Respondents, by and through counsel, and for their Answer to

Relator’s Petition for Writ of Mandamus, state as follows:

1. Admit.

2. Admit.

3. Admit |
4. Admit.

5. Admit.

6. Admit,

7. Admit, | " o

8. Admit that Respondents have continued paying Relator $96,000.00 per year,

as to the rest Denied.

9. Legal Conclusion not requiring and Answer, but otherwise Denied.

A22



10.
11,
12,

13.

14.

Cdan Lo 2011 5:21PM

.

Admit.
Denied.
Denied.
Admit.

Admit,

Phetps Co PA

No. 2933

3

WHEREFORE, Respondents pray that the Preliminary Order in Mandamus be

quashed, and for other further relief as deemed just and proper.

Respectfully submitted,

T

Brendon Fox, #5p734 .

Assistant Prosecuting Attorney
Phelps Coumnty, Missouri

200 N. Main, Suite G6% =~ ~
Rolla, MO 65401

T: 573/ 458-6170

F: 573/458-7197 ‘
E: brendon.fox@phelpscountypa.org
Attorney for Respondents

CERTIFICATE OF SERVICE

The undersigned certifies that the aboye document has been served via facsimile,
to J. D. Baker, Attomney for Relator, 417/ 646-8125, this 7 day of Jgnuary, 2011.

Bire_nﬁgn Fox,#é}’fstl

P.

2
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T West Reporter Image (PDF)

303 Mo. 302, 260 S.W. 466
Supreme Court of Missouri, En Banc.
STATE ex rel. MOSS
v.
HAMILTON et al., Judges.

(No, 24913.)
March 22, 1924,

Mandamus by the State, on the relation of Logan T. Moss, against George B. Hamilton and others,
Judges of the County Court of Crawford County. Alternative writ made absolute.

West Headnotes

g KeyCite Citing References for this Headnote

.79 Clerks of Courts
-79k10 Compensation and Fees of Clerks of State Courts
79k33 k. Salaries. Most Cited Cases

Under Laws 1915, pp. 378, 380, §§ 1, 5, fixing the salaries of circuit clerks in lieu of the fees
allowed them by Rev.St.1908, § 10722, as amended by Act March 27, 1911, p. 384, and Act March
29, 1913, p. 702, at $1,600 in counties of between 15,000 and 20,000 population and $1,950 in
counties of between 20,000 and 25,000, determined by multiplying the number of votes cast in the
county at the last presidential election by 5, one elected circuit clerk of a county within the first class
in 1918 for four years became entitled to a higher salary for the last two years of his term, where the
presidential vote in 1920, multiplied by 5, indicated a population of ocver 20,000, his salary being
definitely fixed before his election, though a change of class might give him a different amount.

L‘ff KevyCite Citing References for this Headnote

;- -156 Estoppel
156111 Equitable Estoppel
.- 156III(A) Nature and Essentials in General
. -156k58 k. Prejudice to Person Setting Up Estoppel. Most Cited Cases

Te work an equitable estoppel, the person claiming it must have been misled into such action that
he will suffer injury if the estoppel is not declared,

Prish,

L!f KeyCite Citing References for this Headnote

i 156 Estoppel
.~ 156111 Equitable Estoppel
1561II(A) Nature and Essentials in General
156k62 Estoppel Against Public, Government, or Public Officers
+-156k62.3 k. Counties and Subdivisions Thereof. Most Cited Cases
(Formerly 156k62(3))

A circuit clerk receiving salary at the rate fixed under Laws 1915, p. 378, by the population of the
county as indicated by the last presidential vote, multiplied by 5, held not estopped from claiming an
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additional amount due for the last two years of his term by reason of the increased population,
indicated by a second presidential vote, even if his conduct was based on a pure mistake of faw,
instead of a mistake of both law and facts, as shown by his averment of ignorance as to the
population and failure of the county court to determine it since such election; the transaction being
between public officials as to public funds, restitution of which by an officer wrongfuily receiving them
from other pubiic officials may be compelled, though pald to him under an honest mistake of law.

lﬂ KeyCite Citing References for this Headnote

.- 156 Estoppel
15611 Equitable Estoppei
. 156III(A) Nature and Essentials in General
--156k62 Estoppel Against Public, Government, or Public Officers
-156k62.3 k. Counties and Subdivisions Thereof. Most Cited Cases
{ Formerly 156k62(3))

That a circuit clerk paid over monthly fees coilected by him as required by law, and put in monthiy
biils for saiary at a lesser rate than fixed by law, would not estop him from claiming additional
amounts to which he was entitled; his conduct and acts not having caused the county to act to its
detriment, in view of its legal obiigation to pay the statutory salary.

M KeyCite Citing References for this Headnote

. 156 Estoppel
.- 156111 Equitabie Estoppel
156III(D) Matters Preciuded
+-156k99 k. Extent of Estoppel in General. Most Cited Cases

An equitable estoppel cannot arise unless justice to the rights of others demands, its office being
not to work a positive gain to a party, but to protect him from a loss which he could not otherwise
escape, and hence should be limited to what Is necessary to put the parties in the same relative
position they would have occupied if the predicate of the estoppel had never existed.

L‘ﬁf KeyCite Citing References for this Headnote

. 283 Officers and Public Empioyees
-+ 283III Rights, Powers, Duties, and Liabiiities
- 283k93 Compensation and Fees
283Kk100 Increase or Reduction of Compensation
~283k100(1) k. In General. Most Cited Cases

Laws 1915, p. 380, fixing salaries of circult clerks at stated sums according to the population of
the various courties as shown by their total vote at the tast presidential election, muitiptied by 5, held
not a viofation of Const. art. 14, § 8, as permitting an increase or decrease in salary during the term;
the salaries of such officers in each class of counties being fixed before their election and not changed
by any law since enacted.

o

L:{f KeyCite Citing References for this Headnote

. 294 Payment
294111 Operation and Effect
- 294k50 k. Discharge of Debt in General. Most Cited Cases

Part payment of a legal obligation does not discharge the debt.
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**467 *304 L. B. Woodside, of Salem, for relator.
*305 Roy Clymer, of Steeiviile, for respondents.

*306 GRAVES, J.

Original proceeding by mandamus. Reiator was eiected cierk of the circuit court of Crawford
county, Mo., at the November eiection in 1918. He discharged the duties of the said office for the four
years beginning January 1, 1919, and ending December 31, 1922. During the first two years his
saiary was $1,600 per annum, based upon the presidentiai vote of 1916, muitipiied by 5.

*307 The respondents are the judges of the county court of Crawford county. At the general
eiection in 1920 the presidential vote was $4,359, which if muitipiied by 5, wouid make the popuiation
of the county 21,795, and under the iaw the reiator's saiary shouid have been (as he ciaims) fixed at
$1,950 for the remainder of his term; there being no intervening presidential eiection. Reiator avers
his ignorance of the popuiation, and avers that the county court paid him the sum of $1,600 per
annum for such two years, although there was no settiement of the matter between him and the
county court, and no intent to waive the question by him. He asks that we compei the court to issue
to him a saiary warrant for $700, the difference between $1,600 per annum, and $1,950 per annum,
for these iast two years of his term.

This court exercised its discretion in favor of issuing the aiternative writ, because the decision of
the matter was one of public importance, and because there were many other circuit cierks simiiariy
situated. We have the following as facts in the record;

‘It is hereby agreed as facts in this case in regard to the payment of the petitioner, Logan T. Moss,
that at the end of each month during the years 1921 and 1922, the said Logan T. Moss filed with the
county court an account of the fees coliected by him in his office which was approved by the court,
and he paid the amount of said fees each month into the county treasury. At the same time he wouid
file an account with the court substantially as follows: ‘Crawford County, Missourl, to Logan T. Moss,
Dr. Salary for month of , 1921, $133.33." And the court without any question would direct that
a warrant issue to him for that amount. There was no controversy between them about it, and Mr.
Moss did not by any statement waive any right he might have had for a greater sum as salary. He did
not claim any more, and the court never offered him any more or less. He simpiy did as the other
officers of the county did-fiied the account for the salary as above stated.'

*308 Further on we find this much further;

It is further agreed that the presidential election in Crawford county November, 1920, the vote
cast was 4,360. November, 1916, the vote cast was 3,024.'

Respondents' return in the case is as follows:

‘Now at this day come the respondents and for their return to the alternative writ issued in this
cause admit that they are the duly elected, qualified, and acting judges of the county court of
Crawford county, Mo., and that Logan T. Moss was duly elected derk of the circuit court within and for
Crawford county, Mo., at the general election heid in said county in Novemnber, 1918, qualifying and
taking office on the first Monday in January, 1918, for a term of four years ending December 31,
1923.

‘For their further return to said alternative writ issued herein respondents would respectfully state:
That during the entire term of office as such circuit clerk, ending December 31, 1922, the said Logan
T. Moss, as such circuit clerk, filed in the office of said with the clerk of the county court of cur said
Crawford county, Mo., his monthly demand and bill for his monthly salary as such clerk, stating
therein the amount due him as such monthiy salary as such clerk for the month next preceding the
date of the filing of such demand and bill. That said demands and claims for such monthly salary were
filed monthily by relator herein during the entire term of four years ending December 31, 1922, and
said monthly demands and claims were taken up by the county court of our said county and allowed
in fuli, and warrants issued for the amount claimed to be due as such salary. That said monthiy

A26

http://web2.westlaw.com/result/documenttext.aspx?ss=CNT&db=712&mt=Missouri&scxt... 8/18/2011



260 S.W. 466 : ' Page 4 of 8

demands and claims were based upon a salary of $1,600 per annum. That at no time during the
said term of four years ending December 31, 1922, was any demand or claim of the said relator
herein for **468 such monthly salary disallowed or payment allowed upon the same in a less amount
than the amount claimed to be due by refator, but each and every month the full amount claimed to
be due by said relator was allowed in full. That the amount claimed to be due him *309 as salary as
such clerk was paid to said relator upon his final settlement as such clerk. That at no time during the
said term of four years ending December 31, 1922, was any claim or demand made by said relator for
any salary due him as such clerk, other than the monthly claim and demand for salary amounting to
$1,600 per year, for which demands and claims were filed and which were allowed.

‘And for further return to said alternative writ issued herein, respondents would respectfuly state:
That the census of 1910 gives to Crawford county, Mo., a population of 13,576. That at the general
election held in Crawford county, Mo., in November, 1916, the same being a presidential election,
there were cast a total of 3,024 votes. That, multiplying the total number of votes cast at such
eiection by 5, as is provided shall be done in fixing the amount of salary circuit clerk should receive,
this county would be placed in that class of counties having a population of more than 15,000 and
less than 20,000, and the salary of the circuit clerk would be $1,600 per annum. That in fixing and
determining the amount of salary to which the clerk of the circuit court would be entitled to receive,
the salary for the entire term of four year ending December 31, 1922, was fixed and determined by
said court, and not for any particular portion of said term. That the county court has refused to allow
and pay demand and ciaim for salary, in addition to the amount already paid, for the years 1921 and
1922, for the reason that under the Constitution and laws of this state the salary of the clerk of the
circuit court for the term ending December 31, 1922, was fixed and determined by the total vote cast
in said county at the presidential election in November, 1916, and that the salary for the entire term
of four years ending December 31, 1922, was and should be fixed and determined by said vote at
said election; and for the further reason that, as the full claim and demand of said relator for such
salary as such clerk of the circuit court of our said county, as evidenced by his monthly demands
*310 and claims, filed by him with the clerk of the county court of our said county, were allowed and
paid in fuli, said relator would now be estopped from asserting any further claim and demand for
additional salary not heretofore claimed to be due, :

‘Having fully answered said alternative writ issued herein, respondents pray judgment of the court
accordingiy.’

Upon these pieadings and admitted facts, relator moved for judgment in this language:

‘Now comes the petitioner in this cause and prays for judgment upon the return of the respondents
herein for the following reasons:

‘The return of the respondents does not set forth any legal reason why the salary of the reiator as
clerk of the circuit court of Crawford county, Mo., should not be paid as demanded in the petition.
Under the facts set forth and admitted in the petition and return, the said relator is entitied to recover
from the county of Crawford, the sum of $700 yet due him on his salary as clerk of the circult court of
Crawford county, Mo., during the years of 1921 and 1922, $350 for each of said vears, and it is the
legal duty of the respondents to cause to be issued to him county warrants for the payment of said
sum.’

Such is the outline of the case.

[1] I. Learned counsel (when both briefs are considered) practically agree upon the legal question
to be determined in this case. The return is of some length, but, when boiled down, it raised but two
defenses to relator's action-(1) that relator's salary was fixed for the whole term by the presidential
vote of 1916, and therefore relator had been paid in full, when he was paid $1,600 for each of the
four years; and (2) that, even if, after the presidential election of 1920, he was entitled to receive
$1,950 per year, he is estopped because he made out his monthly salary bills at the rate of $1,600
per year, *311 and the same were allowed by the court and received by relator.

Involved with these two questions may be some side issues, which can be considered in the proper
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connection. The law fixing the salaries of circuit clerks is the act of 1915 (Laws of 1915, p. 378)
and subsequent amendments thereto at a later date.

This law classified clerks of the circult court according to the population of their respective
counties, in the matter of fixing the salaries to be paid. Section 1 of the law concludes with this
provision:

‘For the purposes of this act the population of any county shall be determined by multiplying by
five the total number of votes cast in such county at the last presidential election prior to the time of
such determination.’

The portion of the law applicable to the contentions made in this case, so far as the amount of the
salary Is concerned reads:

‘In counties having a population of 15,000 persens and less than 20,000 persons, the sum of
sixteen hundred dollars; in counties having a population of 20,000 persons and less than 25,000
persons, the sum of nineteen hundred and fifty dollars.’

The presidential vote in Crawford county in 1916 was 3,024, which, when multiplied by 5, wouid
give the population of the county as between 15,000 and 20,000 mentioned in the first of the last two
clauses of the law quoted, supra.

The presidential vote of said county in 1920 was 4,360, which placed the population as between
20,000 and 25,000, mentioned in the iast ciause of the law quoted, supra. If the presidential vote of
1916 fixed the salary of relator for the full term, then, as said, he has been fully paid, and our
alternative writ shouid be quashed, and the permanent writ refused. If he was to have an adjustment
of his salary after the election in 1920, then other questions arise, and he may be entitled **469 to
his writ, Of the several questions in their order,

*312 I1. It should first be noted that there is in the return no technical plea of either res
adjudicata, or accord and satisfaction. The pleas inperposed are payment in full and estoppel.
Payment in fuii is based upon the theory that the salary for the full term of four years, is fixed by the
presidential vote 1916.

In the act of 1915, supra, clerks of the circuit court and their deputies were placed upon a salary
basis, rather than the old fee basis theretofore existing. See section 5 of act of 1915 (Laws of 1915,
p- 380}, whereat it is said:

‘The saiaries provided for in this act shall be in lieu of the aggregate amount of fees which clerks of
circuit courts are permitted to retain for their services, and for the payment of deputies, under (and)
by virtue of section 10722 of the Revised Statutes of 1909, as the same is amended by an act
approved March 27th, 1911, and as the same is amended by an act approved March 29th, 1913, and
so much of said section and said amendatory acts as are in conflict with or are inconsistent with this
act are hereby repealed.’

The real difference between the old and the new law is that, in the new law, the clerk pays over all
fees, and his own saiary and the salaries of his peputies are paid out of the treasury, whilst under the
old law be withheld and paid to himself and his deputies their respective salaries, and paid the
surplus, if any, into the county treasury. Under each law there are provisions fixing the salaries, or
providing for the fixing of the salaries. Under the old law which fixed the salary of the clerk as per the
population of the county (section 10722, R. 5. 1909), it Is contended that it has been ruled that the
salaries of such officers are annual salaries, as distinguished from either term salaries (Allen v.
Cowan, 96 Mo. 193, 9 S, W, 587) or quarterly salaries {(King v. Texas County, 146 Mo. 60,47 S, W.
920). In other words, relator's learned counsel contends:

‘The salary of the clerk is an annual salary, and is fixed at the first period in the year when he is
required to *313 pay his fees into the treasury and claim his compensation.’
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The Allen Case simply rules that the circuit clerk collected and heid the fees of his office (1) for the
payment of his deputy hire and his own legal allowances for salary, and (2) the remainder for the
county. To this end it was ruled that if the clerk had earned fees for a given year, and as such fees
were afterward collected, then he could apply them upon the salaries of his deputies and himself, if
the collected fees for such year had not met and discharged such salaries for that particular year, i.
e., the year in which the fees were earned. The ruling segregates the earned fees for a given year and
makes them a trust fund out of which the deputy hire and clerk's salary is to be paid, and the surplus,
if any, went to the county treasurer. If is only in this manner, that the law speaks of the salary as an
annual salary.

In King v. Texas Co., 146 Mo. loc. cit. 69, 47 S. W. 920, the salary is also spoken of as ‘an annual
compensation.’ But all this does not mean that the clerk's salary must be fixed and determined each
year by the county court. On the other hand, the old law as well as the new contemplates the
determination of the salary after each presidential election. The counties might pass from one class to
another at each presidential election. By this we mean that the population {to be determined under
the facts and the law} might increase or decrease, and thus the county be thrown into a different
class, as to salaries. Section 1, Laws of 1915, p. 378. This section with its provisos makes a number
of classes. Upon this point the real question in this case is whether or not relator, who took office
when the presidential vote of 1916 was effective, is and was bound by such vote after the presidential
election of 1920. The mere fact that this court has donominated the salary of the clerk of the circuit
court an annual salary, or an annual compensation, is not vital to the real issue. This real issue we
take next.

[2] IIL. Relator's term began on January 1, 1919, and ended on December 31, 1922, No law was
passed between *314 those dates which increased his salary. The whole difficulty, if there be
difficulty in the case, arises out of the fact that clerks of circuit courts are not elected at presidential
elections, but at what we call the off-year elections, whilst the act of 1915 fixed the method of
determining the salary by presidential election dates and data. Were our circuit clerks elected in
presidential years, there wouid not be before us the peculiar and rather difficult question we have in
the instant case. This act of 1915 was in effect when relator was elected. Under it, relator's salary
was fixed for his whole term, but was not in named dollars and cents for the whole term. The effect of
this act of 1915 was to say to relator, "Your salary shall be determined upon the presidential vote of
1916, until there is another presidential election, at which time your county may be in a lower of a
higher class, according to the population indicated by the presidential vote.’ The salary, in amount,
was fixed by law as to relator's office in any event. If his county was not subjected to a change of
class, his salary was not changed. If his county (by a decreased population) dropped to a lower class,
his salary was fixed, and was fixed before his election, although the change of class might given him
a different amount. So too, if his county increased in population and thereby passed to a higher class,
the existing law (that in force at the time of his election)} fixed for him a salary. True it was higher,
but it was definitely fixed at the date of ¥**470 his election. If the act of 1915 had said that the circuit
clerk of Crawford county, elected in 1916, shall receive $1,600 per year for the first two years, and
$1,950 per year for the last two years of the term there would be no question. Section 8 of articie 14
of the Constitution could not be invoked, because the saiary would not be either increased or
decreased during the term. Te my mind the act of 1915 as it now stands is no nearer a violation of
section 8 of article 14 of the Constitution, than the supposed law. The lawmarkers knew the
presidential election years, and with this knowledge classified the counties*315 as to salaries, and
provided that such salaries should be determined by the last previous presidentia! vote. The salary of
each class was fixed, and as said no subsequent law has changed the fixed salaries. The mere fact
that a county passed from one class to the other does not deprive the holder of the office of the
salary fixed by law, and fixed too, at a time long prior to relator's election. In our judgment section 8
of article 14 of the Constitution does not preclude a recovery by relator. This because his salary was
fixed by law before his election, and no law since enacted has changed it, except as we may hereafter
note. The cases cited have no application to this state of facts. The exact question has never been
ruled before. There Is some language in King v, Texas County, supra, which might be construed t{o be
in support of this ruling, but the question was not squarely at issue in that case.

IV. The act of 1915 (section 10995, R, S. 1919) was amended by act of April 1, 1921 (Laws of
1921, p. 607), but, as learned counsel for respondents does not treat this amendment as affecting
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the case, we shall not furthr note it. We mention it here, because we made reference to a
subsequent amendment of the original act in a previous point. It was this amendment in 1921 to
which we referred.

[3] V. Going now to the final defense interposed: Respondents urge that relator is estopped by his
own conduct. This conduct is fully set out both in the pleadings and agreed facts, and we need not
reiterate. As said, res adjudicata is not pleaded nor proven. Accord and satisfaction is neither pleaded
nor proven. Respondents, in the brief, also denominated relator's act of receiving salary at the rate of
$1,600 per year, as a mistake of faw, and urge that money lost by reason of his mistake of iaw
cannot be recovered.

To the latter proposition it should be said that the transaction, under the pieadings and facts,
bespeak a mistake of both iaw and facts. He avers that he was ignorant *316 as to the popuiation of
his county, and that respondents had never entertained and determined it since the election of 1920.
But for the purposes of this case it may be granted that his conduct was based upon a pure mistake
of law, and yet he wouid not be precluded in this action. The transaction was one between public
officials as to public funds. The law reguired relator to pay all fees collected into the county treasury
each month, and it also directed the respondents to pay him his salary in monthly instaliments. A
mistake of law will not excuse a public official from paying out public funds, when he is dealing with
other public officials. The law, in such cases, will compel the restitution of the public funds by the
officer who wrongfully receives it, although paid to him under an honest mistake as to the law. This
doctrine is firmly fixed in Missouri. Lamar Township v. Lamar City, 261 Mo. 171, 169 S. W. 12, Ann.
Cas. 1916D, 740; State ex rel. v. Scott, 270 Mo. 153, 192 S. W. 90.

[4]1[5][6] In the foregoing cases the action was brought to recover public funds, and in them
guestion of the funds being paid over through an honest mistake of law is fully discussed. In the
Lamar Township Case the money was ordered returned by the city of Lamar, to which it had been
paid through a pure mistake of law. In the Scott Case this doctrine was approved. If the iaw will
compel the restitution of public funds paid over under a pure mistake of iaw, the converse shouid also
be true, i. e., that if such funds have been retained through a mistake of law, the right to their
payment should not be denied. The foregoing determines this case without a more detailed discussion
of the matter of estoppel, because it is largely upon these facts that the alleged estoppel rests.
However, the facts pleaded and agreed upon, do not show estoppe!, as such doctrine is defined by the
law. The law fixed relator's saiary, and the same law made it obligatory upon respondents to pay such
salary in equal monthly portions. This was the iegal status of the respective parties at the beginning
of the third year of service, as It had been all along. The only acts of respondent pleaded and shown
by way of estoppel are (1) that he paid over ¥317 monthly the fees coliected by him, and (2} that he
then put in monthly bills for it salary at the rate of $1,600 per year. The law compelied relator to pay
over the fees collected each month. This act couid not work an estoppel, so that the other matter is
the sole thing invoked, which would justify the plea, It does not suffice for that purpose. In 10 R. C. L.
§ 25, p. 697, a fair statement of the applicable rule of estoppe!l by acts in pais is thus stated:

‘The final element of an equitable estoppel is that the person claiming it must have been misled
into such action that he will suffer injury if the estoppel is not declared; that is, the person setting up
the estoppel must have been induced to alter his position, in such a way that he will be-injured if the
other person is not held to the representation or attitude on which the estoppel is predicated.
Furthermore, an equitabie estoppel cannot arise except when justice to the rights of others demands.
It was never intended to work a positive**471 gain to a party. Its whole office is to protect him from
a loss which, but for the estoppel, he could not escape. Consequently the estoppel should be limited
to what may be necessary to put the parties in the same relative positlon which they would have
occupied if the predicate of the estoppel had never existed.’

Our court has consistently recognized this rule. Driskell v. Mateer, 31 Mo. 325, 80 Am. Dec. 105;
Garesche v. Levering Inv. Co., 146 Mo. ioc. cit. 451, 48 S, W. 653, 46 L. R. A. 232; Thompson v.
Lindsay, 242 Mo, loc. cit. 76, 145 S, W. 472; Kiine v. Groeschner, 280 Mo. loc. cit. 614, 219 S. W.
648.

[7] If there was the legal obiigation upon Crawford county to pay reiator at the rate of $1,950 per
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year, as we have ruled, then there is nothing in the conduct and acts of relator which occasioned
said county through respondents to act to their detriment, or to change its position to its detriment.
At most the county only partially discharged a legal obligation. The partial payment of a legal
obligation s not payment in fuli, and does not discharge the debt. Zinke v. Maccabees, 275 Mo. loc.
cit. 666, 2055. W. 1.

Upon the facts no act of refator caused Crawford county, or respondents, its agents, to do anything
to the *318 detriment of the county or to themselves, as its agents. There was simply a part
payment of a debt which the county owed under the law.

Our alternative writ should be made absoiute, and it is no ordered.

All concur, except WHITE, J., not sitting,
Mo. 1924

STATE v. HAMILTON

303 Mo, 302, 260 S.W. 466
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. Attorney General’'s Opinion No. 123-2001
Topicstompensation, : ’
Counties.
Prosecuting attarney.

Summary conclusion <

Upon Taney County becoming a first class county on Januacy 1, 2001, the individual serving In the offlce of Prosecuting Altomey

» haa the oplion of becoming a "full-time” prosecutor &t the salary sat farth In Section 56.265.1(1) RSMo 1839 Supp., o remeining
part time at the salary set forth in Section 56.265.1(2) RSMo 1999 Supp. Any increase in salary Woult not violate Articls VII, Section
13 of the Missouri Constitution.

Contents of opinion -

February 2, 2001

Rodney E. Danlels
Prosecuting Attomey .
. Office of the Presecuting Atiomey ) Ve
Tanay County, Missouri .

P.O. Box 849
Forsyth, MO 856653

. Deer Mr. Deniels: ‘.
You have submitted the following question to this office:

N
\

' Does the Office of Prosecuting Attormey of Taney Courly
become a full-ime position when Taney County hecomes e
county of the first classification on January 1, 2001, and if sq,
¢ what = the compensalion or salary to be pald to the
Prosacuting Attarney beglnning January 1, 20017

You state in your request that:

1 . Taney County, Missour! Is currantly a third class county;
however, it will become & firsl cless county on January 1,
2001, Third class counties have a parlime Prosacuting
Attorney, who ls paid a salery acserding to the applicabla
| lawe for a third class county, This currently Is the situation in
Teney County. However, Sectlon 56.067 Indicates that in &
firet class county, the Preseculing Attorney "shall devote fult
time fo his office”, and that the ealary and companzation faor
& ful-fime Prosacuting Atlomey is controlled by Sectien
56.265 RSMo. Missour Prasecuting Attomays, including that ) )
of Teney County, were elacted to a four year term of office
beglinaing on or about January 1, 1999, and scheduled to
end on or about December 31, 2002.

The concern exprassed in your request is whather il is appropriate
to adjust the salary of a prosecuting attorney in the middle of & term
when the classificatlon of the county changes. Similar concsrns wouid
apply to all county offices in which the incumbents are within their
respaciiva temms,

Atticle V1, Section 13 of the Missauri Consfitation provides:
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The cornpensation of state, counly and municlpa! offices
shall not be increased during the term of offica,

This office has Interpreted this provision to not be implicaled when
@ counly changes classlfication from 2 fourth class county ta a third
class county, Officiais in the middle of their terms of office whan the
county changes classification are entitled to their salaries ih the higher
classification because that salery was fixed by law at the time of the
officials’ alection to thelr prasent terms. See Opinlon 1-28-53, Ne, 82,
Vogel,

The lagisiature has recognized that & county may change
classification in the middle of a term of office of a prasecuting attorney.
Sectlon 56.265 REMo 1939 Supp. provides, In part:

Tha prosecuting attemsy of any counly which becomas a
county of the first classification during a four-year term of
office . . . shall not ba required to devela full ime to such
offlce pursuant Io section 56,067 until the baginning of tha
prosecuting attormney's next term of office or untl the
proposition otherwise becomas affactive.

This provision giving a prosecuting aettorney in a county that
becomes & first dass county during the farm of offlce the option of not
bacoming a “fuli-ime’, prosecutor is the recognition that that [ndividual
may have fiduciary responsibllities to cilents that preclude that
individuai from immediately sbandaning those clients. While It i true
that Sestlon 56.067 RSMo 1899 Supp. provides that first class county
prosecutors "zhall davote full time to his office the previously cited
provisions in Section 56.288 R8ko 1999 Supp. make en extaption to
that requirement. )f a preascuter chooses to be part time, the salary Is
set forth at Section £6.286.1(2) RSMo 1998 Sups.

The statulory framework whersby a pressculing m & firsl
class county wouid be el W o Guiary grester then that of a
prosacuting attomey in » Siind sl ? in piscs when the

of

Taney County officials; wiem Gluitd By ‘operation of law
Taney County will ba « ot dan aaely wn Jencary 1, 2001,
Because the framew and-Bm sty shassification wil
change, the consﬁtuﬂdm Apunet bvsraming sampensstion
during & term of office dm. abagply -

If the prosacuting 3y ) Sumly shassss o be a full-
tima prosscutor upoﬁ L o it dines caunty, the
salary for that position Wi 0005 1(7) MBMs 1896
Supp lfthapmsecu e, Son wlnvy & wat forth

CONCLUSION

Upon Teney Counti
2001, the lndividual &
the option of becoming
Section 56.265.1(1)
salary sel forth In Sef
in satary would ook
Constitution,
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