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INTRODUCTION

Appellant Wireless Carriers' ask this Court to vacate the Opinion of the Western
District Court of Appeals and reinstate the decision of the Missouri Public Service
Commission (“PSC”) for threereasons: (1) Respondents proposed tariff revisions
cannot now be approved by the PSC given the April 30, 2005 effective date of a new,
controlling Federal Communications Commission Order; (2) by seeking to apply tariff
revisions which have never been operative to telephone calls compl eted between 1998
and 2001, the Western District’s Opinion violates established Missouri law prohibiting
the retroactive implementation of tariff charges; and (3) the Opinion ignores binding and
preemptive federal law which prohibits the application of exchange access charges to
local wireless telephone calls.

Respondents are six small rural incumbent local telephone companies, known as
local exchange carriersor “LECs.” This proceeding involves Respondents’ attempt to
amend their exchange access tariffs so that those tariffs apply to Respondents’
termination of local wireless telephone calls. Asthe Western District itself recognized in
an earlier appeal, Respondents' access rates are the rates “ charge[d] a long-distance
company” for “completing along distance call.” State exrel. Sprint SpectrumL.P.

v. Missouri PSC, 112 S.\W.3d 20, 23 n.3 (2003) (“Sprint”). The PSC rejected

Respondents’ attempt to expand the coverage of their exchange access tariffsto local

! The “Wireless Carrier” Appellants filing this Substitute Brief are AT& T

Wireless Services, Inc. and Southwestern Bell Wireless d/b/a Cingular Wireless LLC.



calls. App. A-34, L.F. 27.2 In doing so, the Commission recognized that the FCC had
expressly designated the traffic at issue here aslocal, and had rejected the claim that this
traffic could be subject to access charges.

At the outset, an FCC Order issued after the Court of Appeals’ decision prohibits
therelief Respondents seek here. In T-Mobile et a. Petition for Declaratory Ruling
Regarding ILEC Wireless Termination Tariffs, CC Docket No. 01-92, 2005 FCC LEXIS
1212 (rel. Feb. 24, 2005) (the “T-Mobile Order”) — on which Respondents themselves
rely — the FCC recently prohibited the use of state-law tariffs as a basis for seeking
compensation for local wireless traffic on a prospective basis. Reproduced in App. A-51.
Given that the T-Mobile Order became effective 30 days after publication in the FEDERAL
REGISTER on March 30, 2005, see 70 FED. REG. 16,141, the PSC would now be barred
from approving Respondents' tariff revisions on remand, even if Respondents arguments
otherwise had merit.

Even assuming Respondents could overcome this new federal -law prohibition, the
backward-looking relief they seek plainly violates the established Missouri-law
prohibition on retroactive ratemaking. As Respondents concede in the introduction to

their Substitute Brief (at 10), they are seeking to use these new tariffsto obtain

2 Appellants cite to Respondents’ Appendix as “App. A-[page #],” and to the

Legal Fileas“L.F. [page#].” Respondents cite to the Commission Case Papersfiledin
the Court of Appeals, consisting of the papersfiled in the agency proceedings, as*“C.P.

[page # or exhibit #].”



compensation for the termination of wireless calls “during the three year period between
February, 1998 and February, 2001” — more than four years ago. The Western District
also recognized that the tariff revisionsaddressed only the 1998-2001 time period. App.
A-4. Thisretrospective change to Respondents' rate structure, upheld by the Western
District, conflicts with established Missouri law prohibiting the retroactive
implementation of tariff charges. §392.220.2, RSMo; see also, e.g., Sate ex rel. Utility
Consumers Council of Mo., Inc. v. PSC, 585 S.W.2d 41 (Mo. banc 1979); Lightfoot v.
City of Springfield, 361 Mo. 659, 669-70, 236 S.W.2d 348, 353 (1951); State ex rel.
Midwest Gas Users Ass' nv. PSC, 976 S.W.2d 470, 480 (Mo. App. W.D. 1998).
Respondents seek to mask the obvious unlawfulness of the Western District’s
ruling by attempting to reshape this action. Respondents wrongly suggest that this caseis
about the “continued” interpretation of their pre-existing exchange access tariffs. In fact,
this case is about new and amended exchange access tariffs which each of the
Respondents filed, and which the PSC immediately suspended and eventually rejected.
Respondents’ tariff revisions sought to expand the coverage of their existing exchange
access tariffs, by applying those tariffsto local wireless cdls. Respondents' repeated
claim that the new tariffs simply “clarified” their existing tariffs misstates the procedural
posture of this action. Had Respondents truly believed their existing exchange access
tariffs covered the termination of local wireless traffic, they could have sought such an
interpretation from the PSC: They chose not to do so. The PSC plainly viewed
Respondents’ proposed tariff revisions as an effort to expand the reach of Respondents’

access rates. Moreover, only the proposed tariff revisions included language that the
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Western District held was critical toits (incorrect) conclusion that the new exchange
access tariffs were lawful. Respondents’ “clarification” argument cannot overcome
Missouri’ s ban on retroactive ratemaking.

Denying Respondents the retroactive rate increases they seek here will not leave
them uncompensated, or grant the Wireless Carriersawindfall. To the contrary, during
the 1998-2001 time period at issue Respondents were compensated for terminating
Wireless Carriers' calls by the Wireless Carriers' reciprocal performance of the same
termination services for callsoriginating on Respondents’ networks; further,
Respondents profited by treating those local landline-to-wireless calls aslong-distance
traffic, allowing their customers to be charged accordingly.

Finally, the PSC properly found that the substance of Respondents’ proposed tariff
revisions violated federal law. Applicable federal law haslong recognized that exchange
access does not apply to local wirelesstraffic. The Western District’s ruling that
exchange access tariffs can be applied to local wireless callsis, to the Wireless Carriers’
knowledge, unprecedented in the United States, and must be reversed.

Respondents present a misleading picture of existing federal law by claiming that
the Western District’ sdecision in this caseis controlled by its earlier ruling inthe Sprint
appeal . While Sprint may have generally approved the use of the state tariff procedure to
set default rates for local wireless calls, it did not give Respondents carte blanche to
impose whatever rates they chose on that traffic, without regard to substantive federal

law. In addition, Respondents argument ignores the critical distinction between the

“exchange access tariffs" at issue here and the “wireless termination tariffs’ at issue in
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Sprint. Thesetwo types of tariffs differ significantly. First, the exchange access tariffs
that Respondents seek to apply here have a materially higher rate than the wireless
termination tariffs at issue in Sprint. The two types of tariffs also differ in that the
wireless termination tariffs approved by the Court of Appealsin Sprint charged only for
the “transport and termination” of wireless calls. “Transport and termination” are the two
rate elements allowed by § 251(b)(5) of the Federal Telecommunications Act of 1996
(the “federal Act” or the“1996 Act”), 47 U.S.C. 8 251(b)(5), the very Section of the
federal Act that requires LECsto provide reciprocal compensation for local traffic. By
comparison, Respondents’ exchange access tariffs also include an element called a
“carrier common line” charge, an additional rate element which is not provided for under
§ 251(b)(5) and which is unique to Respondents' exchange accessrates. SeeIn the
Matter of Filing by Southwestern Bell Tel. Co., 26 Mo. P.S.C. (N.S.) 344, 355, 359 (Nov.
22, 1983). Becauseit involved materially different (and lower) rates, Sprint does not
control the outcome of this case.

STATEMENT OF FACTS

This case arose out of the PSC’ s rejection of amended tariffsfiled by each of the
six Respondents. The tariffs at issue attempted to extend exchange access charges to all
wirelesstraffic, including local wireless traffic, terminated on Respondents’ networks. In
Sorint, the Western District defined access tariffs as “the rates that local exchange
companies (such asthe rural carriers) chargea long distance company for access to their
subscribersin completing a long distancecall.” 112 SW.3d at 23 n.3 (emphasis added).

Thisis consistent with federal law, which defines “exchange access’ as the “offering of

-9-



access to telephone exchange services or facilities for the purpose of origination or
termination of telephonetoll services.” 47 U.S.C. § 153(16) (emphasis added).’

The wireless-to-landline calls at issue here originate and terminate in the same
Major Trading Areaor “MTA.” These“intraM TA” calls are designated as local by the
Federal Communications Commission. The FCC has designated MTAS as the proper
scope of awireless carrier’slocal calling area, based on its “exclusive authority to define
the authorized license areas of wireless carriers.” In the Matter of Implementation of the
Local Competition Provisions of the Telecommunications Act of 1996, First Report and
Order, 11 F.C.C. Rcd. 15299 (1996) (“First Report and Order™) 1 1036 (relevant
excerpts reproduced in the Wireless Carriers' Appendix).

Prior to 1998, Southwestern Bell Telephone Company (“SWBT”) provided a tariff
service to wireless carriers to transport and terminate intraM TA calls to Respondents and
other rural carriersin the State of Missouri. App. A-5to A-6. In 1998, the PSC allowed
SWBT to withdraw that tariff in favor of an arrangement that allowed SWBT to provide
transiting serviceonly. App. A-6. Wireless carriers were directed to seek separate
reciprocal compensation arrangements with rural carriers like Respondents for the
termination of wirelesstraffic. 1d. Despite effortsinitiated by a number of wireless

carriersto establish these reciprocal compensation arrangements with Respondents and

3

Within the industry, the terms "exchange access," "switched access,” and
"access’ are used interchangeably. This Substitute Brief will endeavor to use solely the

term "exchange access' to maintain consistency with the federal Act.
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other rural carriers, few agreements were reached with rural carriersin Missouri and none
with Respondents. C.P., Exh. 9 at 1-4, Exh. 12 at 2-4.

In March of 1999, each Respondent filed the following proposed amendment to its
access tariff:

APPLICABILITY OF THIS TARIFF

The provisions of thistariff apply to all traffic regardless of type or origin,

transmitted to or from the facilities of the Telephone Company, by another

carrier, directly or indirectly, until and unless superseded by an agreement

approved pursuant to 47 U.S.C. 252, as may be amended.
App. A-44, L.F. 37 (quoting proposed tariff language).

On Wireless Carriers motion, the PSC suspended the tariff revisions before they
could become effective. App. A-40, L.F. 33. In aReport and Order, originally issued on
January 27, 2000, the PSC rejected Respondents’ proposed tariff revisions. App. A-47,
L.F. 40. Inrejecting the tariffs, the PSC found that under federal law “local” traffic is not
subject to access charges. App. A-45to A-46, L.F. 38-39. Respondents’ contention to
the PSC was that none of the wireless traffic at issue was local due to the manner in
which it was delivered to Respondents — namely, through Southwestern Bell as an
intermediate, transiting carrier. According to Respondents, the intraM TA calls were not
“local”, and therefore could properly be subject to access charges, because three carriers,
not just two, were involved in completing the calls: the originating wireless carrier,
Southwestern Bell providing atransiting function, and the rural LECs that terminated the

call. Wireless Carriers, and the Commission Staff, argued that the calls were pl ainly
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local under a geographical test: namely, because they originated and terminated within
the boundaries of asingle MTA.

Thus, in order to determine whether the wireless originated traffic was “local,” the
PSC was called upon to weigh two competing interpretations of federal law, one posed
by Respondents and one posed by the PSC Staff, the Wireless Carriers, and the larger
incumbent LECs, such as Southwestern Bell Telephone and Sprint Missouri. The PSC
found that, under applicable federal law, intraM TA traffic originated by wireless carriers
was “local” traffic. App. A-45, L.F. 38. The PSC rejected Respondent’s “ count the
carriers’ approach to determine whether the call was “local”, relying instead on a
geographical analysis, focusing on whether the call originated and terminated within the
same MTA. App. A-46, L.F. 39. As“local” traffic, wireless-originated intraM TA traffic
was nhot subject to Respondents’ access tariffs. Id. Respondents appealed the PSC's
Report and Order to the Cole County Circuit Court and then to the Western District.

While their first appeal in this case was pending, a number of rural companies
filed “wireless termination tariffs’ that imposed rates for the termination of the self-same
intraM TA wireless traffic, at lower rates. The PSC approved those tariffsin March of
2001, and the Western District affirmed the substance of the PSC’ s approval in the Sprint
case. 112 SW.3d 20 (2003). In Sprint, the Western District rejected an assertion that the
state tariff process for i mplementing the wireless termination tariffs was preempted by
the federal Act, holding that the negotiation provisions of the federal Act were not
implicated until awireless carrier sought to implement the negotiation process.

Therefore, from March of 2001 through April of 2005, rural telephone companiesin
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Missouri were authorized to unilaterally impose wireless termination rates on wireless
carriers by tariff in the absence of a negotiated reciprocal compensation agreement.

The Western District’s Opinion in this appeal rejected the PSC’ s conclusion that
federal law prohibited the imposition of access charges on local wireless calls. Although
its earlier Sprint decision had merely held that the state tariff procedure was available
despite federal law, inthis case the Western District held that under the Sprint decision
federal law was completely irrelevant to the charges Respondents could lawfully impose.
App. A-12 to A-13. Thus, the Western District held that the federal -law prohibition on
the applicaion of access chargesto local wireless traffic was inapplicable. 1d.

Following the Court of Appeals’ issuance of the decision under review, the FCC
issued its T-Mobile Order in March of thisyear. T-Mobile et a. Petition for Declaratory
Ruling Regarding ILEC Wireless Termination Tariffs, CC Docket No. 01-92, 2005 FCC
LEXIS 1212 (rel. Feb. 24, 2005), reproduced in App. A-51. In the T-Mobile Order, the
FCC reviewed the propriety of wireless termination tariffs approved by some state
commissions, including the Missouri PSC. While the FCC condoned the action of
Missouri and other states in establishing wireless termination tariffs, the FCC explicitly
prohibited the use of tariffs of any kind on a prospective basis, while acknowledging yet
again that neither interstate nor intrastate access charges were properly applicable to the
termination of intraM TA wireless traffic. T-Mobile Order at 1 3, App. A-52.
Prospectively, the FCC resolved the concern of rural LECs like Respondents by giving
them the explicit right to initiate negotiation and, if necessary, force arbitration with

wireless carriers for reciprocal compensation for local wirelesstraffic, under the terms
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and conditions specified in the Federal Telecommunications Act of 1996. Id. at 14,
App. A-59.

ARGUMENT

This Court should vacate the Western District’s October 5, 2004 Opinion and
reinstate the PSC’s Report and Order.

Inits Opinion, the Appellate Court takes the needless, novel and inappropriate step
of holding that exchange access rates may be applied to local wireless-originated traffic if
the tariffsimposing such chargesinclude language explicitly subordinating the tariff to
negotiated agreements. In fact, Respondents’ preexisting access tariffs did not include
the required language; the necessary language is added solely by the tariff revisions the
PSC rejected. Moreover, the FCC has now prohibited the use of any tariffs as a vehicle
for seeking compensation for the termination of intraM TA wireless traffic, on and after
April 30, 2005. Instead, the FCC has given companies like Respondents the right to
Initiate reciprocal compensation negotiations with wireless carriersto obtain
compensation for the termination of local traffic.

Worse, the Court of Appeals suggested that the PSC was required to retroactively
compensate Respondents by applying the amended access tariffs to a period ending more
than four years ago. Even if the PSC, on remand, could lawfully approve amended
access tariffs that included the language required by the Western District, those tariffs
could not be applied retroactively to traffic terminated between 1998 and 2001. Any
suggestion in the Opinion to the contrary disregards established Missouri law prohibiting

retroactive ratemaking. While Respondents attempt to avoid thisissue by repeatedly

-14 -



suggesting that this case is about their preexisting access tariffsinstead of their amended
exchange accesstariffs, the only issue properly before PSC and therefore before the
Western District and this Court isthe legality of Respondents’ amended exchange access
tariffs.

Even if Respondents could avoid the dispositive effect of T-Mobile or Missouri’s
prohibition on retroactive ratemaking, exchange access rates simply cannot lawfully be
applied to local wirelesstraffic. Theinapplicability of access chargesto local wireless
callsis alongstanding substantive and preemptive principle of federal law, which the
Western District improperly ignored by incorrectly equating its decision in theSprint
case with theissue in this case. The FCC'’s prohibition on applying access charges to
local wireless calls predates, and is independent of, the 1996 Telecommunications Act,
and the PSC correctly enforced that prohibition in rejecting Respondents’ tariff revisions.
l. The FCC's T-Mobile Order, Which Became Effectiveon April 30, 2005, Now

Preventsthe PSC from Approving Respondents Proposed Tariff Revisions.

The Western District’s Opinion orders the PSC, on remand, to approve
Respondents' proposed tariff revisions. Subsequent to the Court of Appeals decision,
however, the FCC issued a binding order which expressly and unambiguously prohibits
the approval of state-law tariffsimposing charges on intraM TA wireless calls. T-Mabile
et a. Petition for Declaratory Ruling Regarding ILEC Wireless Termination Tariffs, CC
Docket No. 01-92, 2005 FCC LEXIS 1212 (rel. Feb. 24, 2005), reproduced at App.

A-51. Whatever the merits of the Court of Appeals decision on the date it was issued,
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the FCC's later T-Mobile Order now creates a separate, independent federal -law obstacle
to the PSC's approval of Respondents' tariff revisions.

The FCC’'s T-Mobile Order addressed a claim by wireless carriers “that wireless
termination tariffs were not a proper mechanism for establishing reciprocal compensation
arrangements for the transport and termination of traffic.” T-Mobile Order a 1 1, App.
A-51. In T-Mobile, the FCC allowed that, "because the current rules do not explicitly
preclude such arrangements,” 70 FED. REG. at 16,144 col. 2% state-law tariffs may have
been an appropriate mechanism in the past for setting "default" charges for the
termination of local wireless calls.

Without regard to past law or practice, however, the FCC stated in its T-Mobile
Order that, “[g]oing forward, * * * we amend our rules to make clear our preference for

contractual arrangements by prohibiting LECs from imposing compensation obligations

4

The FCC formally published the rule amendments required by its T-Mobile
Order, with asynopsis of its declaratory ruling, in the FEDERAL REGISTER. This
FEDERAL REGISTER notice is reproduced in Wireless Carriers’ Appendix.

> Despite the FCC's begrudging acceptance of the past use of the state-law
tariff procedure, however, as discussed infra 8 I11.A, T-Mobile clearly recognizes that
such tariffs could not impose access rates on this traffic, as Respondents seek to do here.
Indeed, the use of the term “non-access CMRS traffic” to describe intraM TA wireless

calls throughout the Order clearly signals that access rates cannot lawfully applied to

such calls.
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for non-access CMRS traffic pursuant to tariff.” T-Mobile Order a 19, App. A-56. The
FCC went so far asto nullify any previously-approved state-law tariffs as of April 30,
2005:
We find that negotiated agreements between carriers are more
consistent with the pro-competitive process and policies reflected in the
1996 Act. Accordingly, we amend § 20.11 of the Commission'srules [47
C.F.R. 8 20.11] to prohibit LECs from imposing compensation obligations
for non-access traffic pursuant to tariff. Therefore, any existing wireless
termination tariffs shall no longer apply upon the effective date of these
amendments to our rules. After that date, in the absence of arequest for an
i nterconnection agreement, no compensation will be owed for termination
of non-accesstraffic. We take this action pursuant to our plenary authority
under sections 201 and 332 of the Act.
70 FED. REG. at 16,141 col. 3.
The FCC explained that it had chosen to prospectively outlaw all tariffs, despite
any hardships this might imposeon rural LECs:
The Commission considered and rejected the possibility of
permitting wireless termination tariffs on a prospective basis. Although
establishing contractual arrangements may impose burdens on CMRS
providers and LECs, including some small ertities, that do not have these
arrangements in place, we find that our approach in the Order best balances

the needs of incumbent L ECs to obtain terminating compensation for
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wirelesstraffic and the pro-competitive process and policies reflected in the
1996 Act.
70 FED. REG. at 16,144 col.3

In short, the FCC clearly held that, after the April 30, 2005 effective date of its
T-Mobile Order, intraM TA wireless traffic cannot be subject to any tariff arrangement.
Therefore, the FCC has now explicitly ruled — and without regard to whether the Western
District'sruling was otherwise correct — that tariffs simply cannot be applied to intraM TA
wireless calls henceforth. Therefore, under T-Mobile the PSC simply could not, on
remand, comply with the Court of Appeals direction to approve Respondents' tariffs, and
the Court of Appeals decision should be vacated for that reason alone.

[I.  TheWestern District Erroneously Approved a Retroactive Revision to

Respondents Ratesfor Calls Completed Between 1998 and 2001.

Even in the absence of the T-Mobile Order, Respondents’ tariff revisions could not
lawfully operate. Inits Opinion, the Western District acknowledged that its own prior
order in Sprint approved wireless termination tariffs as a means for Missouri carriersto
unilaterally obtain compensation for terminating intraM TA wireless traffic in the absence
of negotiated reciprocal compensation agreement. In an apparent attempt to reconcile the
fact that it had already addressed the Respondents’ concern about compensation through
the wireless termination tariffs approved in the Sprint decision, the Western District
stated:

The primary issue now in dispute is whether the switched access tariffs can

be applied to intraM TA traffic terminated in the rural companies' networks
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from February 1998 through February 2001, the three-year period prior to

the implementation of the termination tariffs approved in Sprint.
App. A-10 (emphasis added.)

By its own admission, the Western District was directing its Opinion only to the
period of time-- ending more than four years ago -- between the change in SWBT’ s tariff
and the approval of the first wireless termination tariffs. See also Respondents
Substitute Br. at 13 n.1 (“the instant case involves application of state access tariffs for
calls delivered during the three year period . . . (between February of 1998 and February
of 2001)"); id. a 36-37 (“the narrow question that remainsin this case is whether
[Respondents’] state access tariffs applied to intraM TA wireless traffic that was delivered
in the absence of an approved agreement between February of 1998 and January of
2001").

In approving Respondents’ proposed tariff revisions, however, the Western
District ignored that those proposed tariffs have never been in force. Respondents did not
even file their proposed tariff revisions until March 1999, App. A-39 to A-40, L.F. 32-33,
and the Western District offered no justification for applying the tariff revisions
beginning in February 1998, even before their filing. Moreover, when the proposed
access tariffswere filed in March of 1999, they were suspended by order of the PSC
before they went into effect. App. A-40, L.F. 33. Following that suspension, the
Commission rejected a procedural schedule offered by Respondents, “on the grounds that
the dates in the motion would fall after the statutory deadlines placed on the

Commission.” App. A-41, L.F. 34. Inresponse, Respondents suggested as one
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aternative that the Commission “extend the tariff date so that the first procedural
schedule would be acceptable.” 1d. The Commission adopted this proposal, and “[o]n
August 10, 1999, * * * entered its order * * * acknowledging the extension of the
effective dates of the tariffsuntil December 15, 1999.” App. A-42, L.F. 35 (emphasis
added).

Thus, although the Court of Appeals' disposition suggests that the PSC might
apply the tariffs retroactively to February 1998, Respondents agreed before the PSC to
delay the effectiveness of those tariffs until mid-December 1999. Ultimately, the
Commission rejected the tariff revisionsin a January 2000 Report and Order.
Respondents’ Substitute Br. at 29-30. While the Western District remanded that
determination for further factual findingsin 2001, 62 S.W.3d 545, the Commission
re-affirmed its rejection of the tariffsin the Report and Order under review.

A. Missouri’s Ban on Retroactive Ratemaking Barsthe Application of

Respondents Proposed Tariff Revisionsto Telephone Calls Completed
Morethan Four Years Ago.

As explained above, no tariff revisions extending Respondents’ access rates to
intraM TA wireless calls have ever been in effect; in particular, no such tariff revisions
were in effect between February 1998 and February 2001, the only period to which the
Western District’s Opinion appliesthem. Because they were not in effect at that time,
any attempt to apply Respondents’ tariff revisionsto traffic delivered during that time

would violate a well-established principle of Missouri public utilities law: tariffs cannot
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be applied retroactively to services performed prior to the tariff’ s approval. The statute
governing telecommunications rates makes this plain:

No telecommunications company shall charge, demand, collect or receive a

different compensation for any service rendered or to be rendered than the

charge applicable to such service as specified in its schedule on fileand in

effect at that time.

§ 392.220.2, RSMo (emphasis added).

Sate ex rel. Utility Consumers Council of Mo., Inc. v. PSC, 585 S.W.2d 41 (Mo.
banc 1979) explainsthat, under Missouri’ s statutes, neither the PSC, nor areviewing
court, may order that arate be retroactively applied to services previously performed:

The commission has the authority to determine the rate to be charged. * * *

It may not, however, re-determine rates already established and paid

without depriving the utility (or the consumer if the rates were originally

too low) of his property without due process.

* x

* * * To permit [utilities] to collect additional amounts simply because

they had additional past expenses not covered by [their existing approved

tariffs] isretroactive rate making * * *. * * * [U]nder the prospective

language of the statutes, [past expenses] cannot be used to set future rates to

recover for past losses due to imperfect matching of rates with expenses.

585 S.W.2d at 58, 59 (citations omitted); accord Lightfoot v. City of Springfield, 361 Mo.

659, 669-70, 236 S.W.2d 348, 353 (1951) (“The Commission fixes rates prospectively
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and not retroactively. * * * Our court cannot make the Commission do retroactively and
our courts cannot retroactively do that which the Commission, or other rate-making body,
only does prospectively. * * * [P]roperty rights devolve upon effective lawful
rate-fixing orders.”); State ex rel. Midwest Gas Users Ass'nv. PSC, 976 S.W.2d 470, 480
(Mo. App. W.D. 1998) (finding Purchase Gas Adjustment clause did not violate
retroactive ratemaking doctrine where the adjustment “applied only to future customers
on future bills. The companies are not allowed to adjust the amount charged to past
customers either up or down.”).

Respondents' amended accesstariffs cannot be applied retroactively. But the
Court of Appeals’ Opinion attempts to address only atime period that iswholly in the
past. That cannot be done through a current tariff amendment without violating the
prohibition against retroactive ratemaking.

The Western District addressed a similar situation in State ex rel. Missouri Public
Service Co. v. Fraas, 627 SW.2d 882 (Mo. App. W.D. 1981). In Fraas, the PSC Order
under review, dated July 19, 1979, allowed autility only part of the rate increase it had
requested. While the utility sought judicial review of that PSC Order, it aso filed two
subsequent tariffs specifying rates and terms for the same service.

The rates currently being collected by the Company are governed by the

order of May 27, 1981, and the new tariffs filed thereunder. The

Commission says the order of July 19, 1979, and the tariffsfiled under it,

which are the subject of the present appeal, have been superseded, have

ceased to have any present effect, and any error therein no longer is of any
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consequence because there is no action which can now be taken by way of
correction.
The Commission’s argument correctly states the general rule. Any

error which may have been made against the Company by reason of the

order dated July 19, 1979, cannot now be corrected retroactively to give

relief for the period of time that the old tariffs here questioned werein

effect. Nor can those old tariffs now be amended prospectively, because

the 1979 tariffs have been superseded by subsequent tariffsfiled and

approved. It isbecause of thisinability by the reviewing court to give any

relief, that issues under old, superseded tariffs are generally considered

moot and therefore not subject to consideration.
Id. at 884-85 (citations omitted); see also State ex rel. Southwestern Bell Tel. Co. v. PSC,
645 S.W.2d 44, 51 (Mo. App. W.D. 1982) (“Under a considerable line of cases decided
by this court, * * * the fact that new tariffs have gone into effect renders most questions

concerning the former tariff moot.”).°

Although Fraas and Southwestern Bell ultimately found certain issues
reviewable, under an exception to mootness for issues which are “of arecurring nature,”
Fraas, 627 S.W.2d at 885, Respondents can make no such showing here. Since T-Mobile
now prohibits the use of any tariff, no issue concerning the propriety of imposing

exchange access rates on intraM TA wireless calls by tariff will ever recur.
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The chronology of this caseisidentical toFraas: after the Commission’s
disapproval of the tariff revisions at issue here, Respondents filed -- and the PSC and the
Western District approved -- another tariff to govern the same service, the wireless
termination tariff. The Court of Appeals’ Opinion acknowledges that the issue is now
settled by those later tariffs. App. A-10. Inthese circumstances, and given the ban on
retroactive ratemaking, Fraas teaches that i ssues concerning Respondents’ tariff revisions
are moot and non-justiciable.

B. Respondents Cannot Evade Missouri's Well-Established Prohibition on

Retroactive Ratemaking by Claiming that their Tariff Revisions
Merely " Clarified" the Scope of their Pre-Existing Tariffs.

Respondents attempt to finesse the clearly retroactive effect of the Court of
Appeals ruling by virtually ignoring the amended tariffs that were the basis of this case
(and which the PSC rejected), and instead claiming that what they sought in this
proceeding was merely to "clarify" the applicability of their preexisting access tariffsto
the Wireless Carriers local calls. For example, Respondents’ repeatedly suggest that this
case is about the interpretation and “ continued” application of their pre-existing access
tariffs. E.g., Substitute Br. at 12 (statement of the question presented for review), id. a
20 (characterizing amendments as “ designed to clarify that their existing access tariffs

and rates would continue to be applied”); id. at 37 (arguing that “ proposed revision” did
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not change Respondents’ exchange access rates).” Respondents' preexisting tariffs,
however, were not the subject of the PSC’ s action, and were not the subject of the
Western District’s Order. The dispute before the PSC was not whether Respondents
existing access tariffs could be applied to local calls, but whether the tariff amendments
Respondents proferred were lawful and should be approved.

The PSC's Report and Order plainly rejects any contention that Respondents' tariff
revisions merely "clarified" the status quo. Instead, the PSC clearly saw Respondents
tariff revisions for what they were— an effort to expand the scope of Respondents
existing exchange access tariffs, to apply those tariffsfor the first timeto intraM TA
wireless calls. Thus, in describing the effect of the tariff revisions, the PSC cited to
Respondents' own testimony to show the changes the tariff revisions would wreak:

Almatestified that its current tariff applies access rates to traffic

which, for example, originates from a CLEC, transits SWBT's network and

terminates in an Alma exhange [i.e., inter-exchange or long-distance

traffic]. The proposed tariff language, however, would enable Almato

! Alternatively, Respondents suggest through their explanation of the
Missouri MTAS (Substitute Br. at 21-22) that much of the traffic at issueisinterMTA.
There is no dispute, however, that access appliesto interMTA traffic. The only disputeis
whether it can be applied to intraM TA traffic. Respondents' discussion of the Missouri

MTA boundariesis little more than ared herring.
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charge access rates to wireless carriers, as well as CLECs, that originate

callsthat ultimately terminate in an Alma exchange.

App. A-44, L.F. 37 (emphasis added). The PSC's Report and Order aso repeatedly
states that the application of accessratesto the calls at issue would only be allowed if the
tariff revisions were approved:

In the present casg, if itstariffs were approved, Almawould be allowed to

apply access charges to traffic exchanged with CMRS providers within the

same MTA. Such an action wo uld clearly violate both the Act and the

[FCC's|] First Report and Order.

App. A-45 to A-46, L.F. 38-39 (emphasis added); see also App. A-43, L.F. 36 (stating
issue: "whether the local telephone companiesinvolved are allowed to amend their
tariffs so that they can apply their switched access ratesto traffic originating on a
commercial mobile radio service (CMRS) that terminatesin their territory"; emphasis
added); App. A-48, L.F. 41 ("If approved, thistariff revision would mandate application
of accesschargesto al traffic exchanged between the [Respondents] and the wireless
carriersin Missouri, unless superseded by an agreement.”; emphasis added).

The entire approach taken by the PSC in itsReport and Order — considering, and
deciding, the lawfulness of the proposed tariff revisions standing alone— shows that the
PSC recognized that these tariff revisions do something new and different. apply access
charges tolocal telephone calls.

The PSC is the agency statutorily charged with regulating public utilities —

including local telephone companies— in Missouri, and reviewing courts defer to the
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Commission's resolution of issues within its particular expertise. See, e.g., Friendship
Village of South County v. PSC, 907 S.W.2d 339, 345 (Mo. App. W.D. 1995). One such
issue is the interpretation of existing tariff language: unless "arbitrary, capricious or
unreasonable," an abuse of discretion, or unsupported by substantial competent evidence,
Missouri courts will not overturn the PSC's interpretation of a utility's existing tariffs. Id.
at 349 (challenge to PSC’ sinterpretation of tariff in resolving which of various
provisions applied to particular customer); State ex rel. Inter-City Bev. Co. v. Missouri
PSC, 972 S.\W.2d 397, 401 (Mo. App. W.D. 1998) (same).

The PSC's operative interpretation here— that Respondents' existing access tariffs
would not apply to | ocal wireless calls without the tariff revisions Respondents proposed
— clearly satisfies this deferential standard of review. Respondents' pre-existing tariffs
themselves state that "[a] ccess services * * * are offered by the Company tointrastate
interexchange customers (ICs) * * *." See Alma's First Revised Tariff Sheet No. 40.1,
Tariff PSC Mo. No. 3 (eff. Jan. 1, 1987; emphasis added) (reproduced in Wireless
Carriers’ Appendix). Asexplainedinfra §111.A, under at least 20 years of FCC decisions
intraM TA wireless calls simply are not designated as "interexchange" traffic, since they
begin and end within asingle MTA, the wireless carriers federally defined local calling
area.

The substance of the Court of Appeals ruling isitself inconsistent with
Respondents' present "clarification” claim. In ruling that Respondents' new tariff
revisions could be applied to intraM TA wireless traffic, the Western District’s Opinion

required that those tariffs be “expressly subordinate to the [federal] Act’s requirements.”
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App. A-11 (citing Sprint, 112 S.\W.3d at 25-26; emphasis added).® Such express
subordination language did not exist, however, in Respondents' pre-existing tariffs. The
lack of this express subordination language in Respondents' pre-existing access tariffs
provides an additional reason those pre-existing tariffs could not have been applied to the
traffic at issue here without modification, even on the Western District’ s reasoning.
Although Respondents repeatedly complain (e.g., Substitute Br. at 27) that the
PSC “did not address the legal question of what compensation would be applied to
intraM TA wireless calls delivered before the approval of areciprocal compensation
agreement,” the fact is that Respondents did not put that question before the PSC. The
PSC did not have a "roving commission” to establish an appropriate compensation level
for Respondents. What Respondents put before the PSC were proposed amended tariffs,
and the PSC's only lawful responses to those revisions was to approve or reject them.
Thus, the only question before the PSC was-- and the only question now before this
Court is-- the validity of the proposed amended tariffs. This Court should reject any

suggestion by Respondents that this case is about the interpretation of their preexisting

Significantly, in T-Mobile even the FCC cited the presence of explicit
subordination language in condoning the prior use of wireless termination tariffs.
T-Mobile Order at 1 13, App. A-58. The FCC specifically noted that, in a submission to
the T-Mobile docket, Respondents’ counsel had emphasized that the wirel ess termination
tariffs approved in Sprint “are expressly subordinate to approved agreements under the

Act.” T-Mobile Order at n.53, App. A-58 n.53.
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exchange access tariffs, or some sort of generalized inquiry to determine appropriate
compensation for services performed years ago.

C. Denying Respondents the Retroactive Rate I ncrease they Seek Does not

L eave them Without Compensation.

Respondents complain that applying their access tariffs was (and is) the only way
they could obtain compensation for telephone calls terminated from the wireless carriers
between 1998 and 2001. To the contrary, as the Western District’sown earlier decision
in the Sprint case shows, Respondents in fact had aremedy under Missouri law to
recover any costs of terminating the Wireless Carriers’ local calls: the wireless
termination tariff mechanism upheldin Sprint. And, under the FCC’ s recent T-Mobile
Order, Respondents also have aremedy going forward: the ability to initiate negotiations
for interconnection agreements under the federal Act.

To the extent Respondents now have no available means to recover their purported
termination costs for the period from February 1998 through February 2001, that isthe
product of their own actions: namely, filing tariffs that sought to impose unreasonable,
and indeed unlawful, access rates on their termination of local wireless calls. As Sprint
demonstrates, if they had instead filed wireless termination tariffs seeking to recover only
the lawful costs of transport and termination, those tariffs may well have been approved.
Respondents’ attempt to go back and “fix” their earlier failureto file just and reasonable
tariff rates directly contradicts the rule against retroactive ratemaking. See Stateex rel.

Utility Consumers Council of Mo., Inc., 585 S.W.2d at 58-59.
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Moreover, Respondents' claim that they were not being compensated for
terminating wireless calls between 1998 and 2001 isinaccurate. While Respondents may
not have been collecting cash revenues for calls that the Wireless Carriers originated,
they were also not paying for calls their own customers originated for termination on the
networks of the Wireless Carriers. C.P., Exh. 7, a pp. 2-3. The fact that both
Respondents and the Wireless Carriers were terminating local traffic to each others
networks — without compensation in either direction — essentially created a de facto "hill
and keep" arrangement between them, whereby each party retained the compensation it
received from its own customers, and made no payment to the other carrier involved in
completing the call. Asexplained by AT& T Wireless witness Kurt C. Maass:
[Tt must be kept in mind that the Mid-Missouri Group Companies as
well as similarly situated incumbent local exchange companies do not
pay [AT& T Wireless] for the termination of the traffic they deliver to
[AT&T Wireless] either. Moreover, it isimportant to recognize that
for relatively de minimis traffic (in most cases, less than 5,000
minutes of use per month) that it is common practice for carriers
simply to exchange traffic on a bill and keep basis.

C.P., Exhibit 7, at 3.

Respondents actually added an additional wrinkle to thisde facto "bill-and-keep"
arrangement. Beyond paying the Wireless Carriers no termination fee, Respondents
engaged in a practice which enriched them at the expense of their own customers. They

accomplished this by treating theintraM TA calls they sent to the Wireless Carriers as
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long-distance calls, requiring their customersto dia "1+" to make those calls, and routing
the callsto an inter-exchange (or long-distance) carrier (an "IXC"). C.P. Exh., D. Stowell
Sur-Rebuttal Testimony at 22. Aswith all other long-distance or “toll” calls, the IXC
directly charged Respondents’ customers a per-minute charge for making thislocal call
(as opposed to including the cost in the flat monthly local phone charge the customer had
aready paid Respondents). And, aswith all other long-distance calls, the I XC then paid
Respondents a per-minute "originating access" fee, which was the self same exchange
access charge Respondents seek to impose here on the Wireless Carriers. Therefore,
Respondents wer e receiving compensation under the then-existing arrangement.

Significantly, the lowa Utilities Board rejected lowa ILECS' use of just this
scheme. In Inre Exchange of Transit Traffic, 2002 WL 535299 (lowa Utils. Bd. March
18, 2002) (reproduced in Wireless Carriers' Appendix), the Board held that ILECs could
not avoid treating their own customers' intraviTA callsaslocal by choosing — like
Respondents — to route this traffic through an I XC.

INS [an ILEC] also argues that the Proposed Decision and Order

failed to recognize that the customers of the independent LECs have the

right to dial O+ or 1+ to reach wireless customers with an intraMTA

wireless number, thereby using their preferred interexchange carrier (1XC)

to complete the call.

INS s argument assumes that customers should pay toll chargesin

order to make local callsto wireless customers. However, it is obvious that
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if the customers were given the choice between making alocal call to a
wireless customer or making atoll call to the same wireless customer, most
customers would likely waive their "right" to make atoll call using their
preferred interexchange carrier in favor of making the same call asalocal
one, with no additional charges. The Board will affirm the Proposed
Decision and Order on thisissue and direct the independent LECsto allow
their customersto dial these local callsaslocal calls.

Id. at *9-*10 (emphasis added; record citations omitted); see also In re Exchange of

Transit Traffic, 2002 WL 1277812, at *5 (lowa Utils. Bd. May 3, 2002) (re-affirming

decision on rehearing) (reproduced in Wireless Carriers' Appendix).

Thus, far from being victimized, Respondents profited from the prior arrangement.

To the extent they desired to collect reasonable wireless termination rates from the

Wireless Carriers, the Sprint decision shows that they could have done so. Thereisno

reasonabl e basis for Respondents to demand the contravention of the long-standing state

law principl e forbidding retroactive rate-setting, in order for Respondents to be further
compensated for thistraffic, and to "rescue" them from a situation largely of their own
making.

[11.  Under Governing Federal Law, Respondents Exchange Access Tariffs
Cannot Lawfully Be Applied To Local Wireless Calls. (Response to
Respondents' Point 1)

Even if neither T-Mobile nor Missouri's ban on retroactive ratemaking barred

approval of Respondents' proposed tariff revisions, the PSC correctly held that those
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revisions are contrary to established and preemptivefederal law. Asthe Court of
Appealsin Sprint recognized, switched access tariffsare “the rates that local exchange
companies (such as [Respondents]) charge along distance company for access to their
subscribers in completing along distance call.” 112 SW.3d at 23 n.3 (emphasis added).
Consistent with longstanding principles of telecommunications law and with Sprint, the
PSC in this case specifically found that wireless calls that “originate and terminatein a
single major trading area are local calls’ (App. A-48, L.F. 41; emphasis added) and that
“[I]ocal traffic is not subject to switched access charges.” App. A-49, L.F. 42.

A. Long-Standing Federal Substantive Law Bars Treating L ocal Wir el ess

CallsasInterexchangeor Toll Traffic. (Respondents Points|.2, 1.6)

The Court of Appeals Opinion isflatly inconsistent with the FCC’ s long-standing
and preemptive policy of treating wireless-originated intraM TA callsaslocal and
specifically not as “interexchange.” See, e.g., Inre MTSand WATS Market Sructure, 97
F.C.C.2d 834 1 149, 1984 WL 251063 (Feb. 15, 1984) (“we have consistently treated the
mobile radio services provided by [wireless carriers] . . . aslocal in nature”; wireless
carriers “are not and should not be treated as interexchange carriers’); In re the Need to
Promote Competition and Efficient Use of Spectrum for Radio Common Carrier Services,
1986 FCC LEX1S 3878 1 3 (March 5, 1986) (local exchange carriers cannot treat wireless
carriers as “end users or interexchange carriers’ subject to “unilaterally imposed access
charges”); Policy Statement on Interconnection of Cellular Systems, 51 Fed. Reg. 10838,
10838 n.1 (F.C.C. March 31, 1986) (recognizing the agency’ s long-standing position

“that radio common carriers and cellular carriers[a]re not ‘interexchange carriers’ subject
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to the imposition of access charges for exchange access’). (Each of the foregoing FCC
decisionsisreproduced in Wireless Carriers Appendix.)

Under itslong-standing policy, the FCC has explicitly refused to allow LECsto
impose tariffs against wireless carriers without first negotiating agreements. See The
Need to Promote Competition and Efficient Use of Spectrum for Radio Common Carrier
Services, Report No. CL-379, Declaratory Ruling, 2 FCC Rcd 2910, 2916, 1 56 (1987)
(FCC “expect[g] that tariffs reflecting charges to cellular carriers will be filed only after
the co-carriers have negotiated agreements on interconnection”); The Need to Promote
Competition and Efficient Use of Spectrum for Radio Common Carrier Services (Cellular
I nter connection Proceeding), Report No. CL-379, Memorandum Opinion and Order on
Reconsideration, 4 FCC Rcd 2369, 2370-71, 11 13-14 (1989).

The FCC's First Report and Order, issued in 1996, also makes emphatically clear
that wireless calls which originate and terminate in the same Mgor Trading Area
("MTA") are "local" calls, to which access charges cannot apply.

Because wireless license territories are federally authorized, and vary in

size, we conclude that the largest FCC-authorized wireless license territory

(i.e, MTA) serves as the most appropriate definition for local service area

for CMRS traffic for purposes of reciprocal compensation under section

251(b)(5) asit avoids creating artificial distinctions between CMRS

providers. Accordingly, traffic to or froma CMRS network that originates

and terminates within the same MTA is subject to transport and termination
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rates under section 251(b)(5), rather than interstate and intrastate access

charges.

111036 (emphasis added); see also 47 C.F.R. § 51.701(b)(2).

The FCC reiterated this same point later in its Order:

Wereiterate that traffic between an incumbent LEC and a CM RS network

that originates and terminates within the same MTA (defined based on the

parties’ location at the beginning of the call) is subject to transport and

termination rates under section 251(b)(5), rather than interstate or intrastate
access charges.
11043 (emphasis added; footnote omitted).

The FCC recently reiterated that position in its T-Mobile Order. Inlaying a
foundation for its decision, the FCC delineated the very different treatment accorded to
local wireless traffic and non-local wireless traffic. For example, in the first paragraph of
its decision, the FCC identified the traffic subject to its decision as “nhon-access CMRS
traffic,” and then defined the term “non-access traffic” as “traffic not subject to the
interstate or intrastate access charge regimes, including traffic subject to Section
251(b)(5) of the [federal] Act....” Id. a1 & n.6, App. A-51 to A-52. Moreover, in
reciting the bedrock principles of itsFirst Report and Order, the FCC noted:

The Commission stated that traffic to or from a CMRS network that

originates and terminates within the same Mgor Trading Area(MTA) is

subject to reciprocal compensation obligations under section 251(b)(5),

rather than interstate or intrastate access charges. The Commission
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reasoned that, because wireless license territories are federally authorized

and vary in size, the largest FCC-authorized wireless license territory, i.e.,

the MTA, would be the most appropriate local service areafor CMRS

traffic for purposes of reciprocal compensation under section 251(b)(5).

T-Mobile Order at 1 3, App. A-52 (footnotes omitted; emphasis added).

Significantly, in its T-Mobile Order, the FCC justified the prior application of
wireless termination tariffsto local wireless callson the basis that “it would not have
been unlawful for incumbent LECs to assesstransport and termination charges based on
astate tariff.” Id. at 10, App. A-56 (emphasis added). Not coincidentally, transport and
termination charges are the rate elements-- the only rate elements-- included in the
definition of reciprocal compensation under Section 251(b)(5). By comparison, exchange
access tariffs, including Respondents exchange access tariffs include an additional rate
element, referred to asa“carrier common line” charge. That rate element isnot included
in Section 251(b)(5), and is not within the FCC's acceptance of prior wireless termination
tariffsin T-Mobile.

Inits T-Mobile Order, then, the FCC drew abright-line distinction between
exchange access tariffs (which apply only to long-distance or toll traffic) and wireless

termination tariffs (whichit found could, in the past, lawfully be applied to “non-access’

o A $0.02/minute rate element included in the wireless termination tariffs, as

asubstitute for the carrier common line charge element of access rates, was rejected by

the Western District in Sprint as arbitrary. 112 SW.3d at 27-28.
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local wireless traffic). The T-Mobile Order belies Respondents’ studied attempt to flatten
the careful distinction between access (non-local) wireless traffic and non-access (local)
wireless traffic, through Respondents' rhetorical suggestion that all tariffs are the same.
E.g., Substitute Br. at 38-40. Respondents’ attempt to ignore, blur or bury this critical
distinction underminestheir entire position.

Putting aside Respondents’ obfuscations, the lesson of the T-Mobile Order can be
summarized as follows:

intraM TA wireless traffic islocal traffic;
Section 251(b)(5) appliesto local traffic; and
Section 251(b)(5) local traffic is*“non-access.”

Thus, the FCC clearly restated its fundamental premise that intraM TA wireless
traffic is not subject to exchange access charges.

Although the FCC explained in the T-Mobile Order (at 1 11, App. A-57) that its
prior orders did not flatly prohibit the use of the state-law tariff device to set rates, the
FCC did not in any way suggest that its orders would have allowed the imposition of
exchange access charges in such tariffs. Moreover, the FCC confirmed that, before the
1996 federal Act, tariffs could “be filed only after carriers [had] negotiated agreements.”
Id. Again, the FCC made clear that the unilateral application of exchange accessto local
wirelesstraffic was contrary to federal law.

Because federal law clearly forbids the application of access chargesto local
traffic, all partiesbefore the PSC in this casefocused on the determination whether the

wireless-originated intraM TA traffic was local or long distance, anissue clearly
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controlled by the federal Act and FCC orders. The dispute between the parties was
whether the definition of long distance traffic under the controlling federal authority was
properly based on the number of carriersinvolved in the call (the position of
Respondents) or based on the geographical location of the partiesinvolved in the call (the
position of Staff, the Wireless Carriers, and the large Missouri LECs). See App. A-44 to
A-46, L.F. 37-39. The PSC correctly concluded that the nature of the call was
determined by the geographical location of the parties, not by the number of carriers
involved, thusleading to its findings of fact and conclusions of law that
wireless-originated intraM TA traffic was local, a controlling finding which the Western
District’s Opinion does not question or disturb.

The PSC’ sconclusion is hot only correct, it is consistent with the later decision in
Atlas Telephone Co. v. Oklahoma Cor poration Commission, 400 F.3d 1256 (10th Cir.
2005), which rejects another LEC's identical argument that intraM TA wireless traffic
"qualifies as exchange access traffic because it transits the IXC network” of an
intermediate carrier. 1d. at 1266. Citing the FCC's First Report and Order, § 1035, the
Tenth Circuit held that federal law prohibited the application of access charges to
intraM TA wireless calls, no matter how many carrierswereinvolvedinacall's
completion.

Consistent with the Missouri PSC’ s conclusion in this case, the lowa Utilities
Board (“IUB”) found that application of switched access charges to wireless-originated
intraM TA traffic is prohibited by federal law. See Inre Exchange of Transit Traffic,

2001 WL 1672368, at *6, *8 (lowa Utils. Bd. Nov. 26, 2001) (Proposed Decision), aff'd,
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2002 WL 535299 (March 18, 2002) (reproduced in Wireless Carriers’ Appendix) .
Notably, this reasoning is also consistent with the Western District’ s observation in
Sorint that switched accessrefersto “the rates that local exchange companies (such as the
rural carriers) charge along distance company for accessto their subscribersin
completing a long distance call.” 112 SW.3d at 23 n.3 (emphasis added).

Repeatedly, Respondents fail to acknowledge the difference between exchange
access tariffs and other types of tariffs, particularly wireless termination tariffs. For
example, i n an attempt to avoid clear federal law prohibiting the application of exchange
access to local wireless calls, Respondents argue that that the FCC has held that tariffs
remain “aviable compensation method” Substitute Br. a 39 (citing In the Matter of the
Petitions of Sprint PCSand AT& T Corp. for Declaratory Ruling Regarding CMRS
Access Charges, 17 FCC Rcd 13192; 2002 FCC LEXIS 3262, Declaratory Ruling, rel.
July 3, 2002, App. A-91). Tha case, however, was between awireless carrier and an
interexchange carrier, and discussed the circumstances under which awireless carrier
might be entitled to access charges. The FCC’s approval of one kind of tariff cannot be
reasonably be read as a general approval of any type of tariff in any circumstance.

Similarly, Respondents argue (Substitute Br. a 37-38) that the Western District in
Sorint recognized prior approval of access rates. While access rates may have been
approved as lawful and reasonable for long-distance traffic, however, the traffic at issue
inthiscaseisnot toll traffic. The Court of Appealsin Sprint was never asked to pass on

whether access rates could lawfully be applied to intraM TA traffic.
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Ultimately, and as explained above, Sprint and the T-Mobile Order considered the
validity of “wireless termination tariffs,” not “exchange access tariffs.” Neither the
Sorint case nor the T-Mobile Order support the very different conclusion that much
higher exchange access rates can be applied to the termination of local wireless traffic.

B. Sprint Does Not Dictatethe Outcome of this Case. (Respondents

Points1.1, 1.5)

The Western District’s Opinion erroneously equated Sprint with this case. The
starting point in both cases was the application of the federal law, but the relevance of
federal law was very different. While Sprint addressed the preemptive scope of the 1996
Act's procedures, here the PSC relied on the substance of federal law. Ultimately, Sprint
concluded that federal procedures did not preempt state tariffing procedures, until those
federal procedures were invoked by wireless carriers, 112 S\W.3d at 24-25, an outcome
the FCC begrudgingly condoned retrospectively in the T-Mobile Order. Here, however,
the PSC relied on -- and the Western District ignored -- the long-standing substantive
principle that intraM TA wireless-originated calls are local, and the bedrock principle that
local calls are not subject to exchange access charges.

Unlike the Sprint case, no party to this case argued that federal law did not apply.
Respondents’ own argument as to why switched access could be applied was itself based
on the federal Act and the FCC’sFirst Report and Order. Therefore, unlike the decision
in the Sprint case, which turned on whether the federal Act’s procedurescame into play
before the invocation of Section 251(c) negotiations, the PSC’ s decision in this case

relied solely on competing interpretations of the federal Act. By holding that the federal
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Act need not be applied, the Court of Appeals Opinion reached a conclusion that was
outside of thetariff approval that the PSC addressed, a conclusion that isin clear
violation of federal law, i.e., that an access tariff can be expanded to apply to purely
local traffic. This Court should vacate that conclusion.

The Court of Appeals went beyond the application of federal procedures at issue
in Sprint, and drastically expanded Sprint'srationale to hold that federal substantive law
isirrelevant to the validity of Respondents’ proposed access tariffs. Missouri law,
however, specifically excludes the regulation of wireless carriers, recognizing the
primacy of federal law in thisarea. §386.020(53)(c), RSMo. Conversely, 8 332 of the
federal Act has provided, since long before the 1996 amendments, that “no State or local
government shall have any authority to regulate the entry of or the rates charged by any
[wireless carrier].” 47 U.S.C. 8332(c)(3)(A). Federal law, most clearly through the
FCC’sFirst Report and Order, unequivocally identifiesintraM TA wireless-originated
traffic aslocal and prohibits the application of exchange access. See First Report and
Order at 1 1033. Asexplainedin81Il.A above, the FCC repeated and affirmed that
premise in the T-Mobile Order.

Federal law establishing the local calling scope of wireless calls and prohibiting
their treatment astoll calls or interexchange callsis clearly preemptive as Congress has
clearly empowered the FCC to occupy this area fully and the FCC has done so. 47
U.S.C. 8332(c)(3)(A). Until the action of the Western District, the State of Missouri has

not even attempted to regulate this area.
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Because the prohibition on imposing exchange access tariffs for local wireless
callsis substantive, Respondents argument (Substitute Br. a 48-51) that § 251(b)(5) is
not “self executing” adds nothing. The background over which the procedures of the
1996 Act were laid provided no basis for imposing exchange access on local wireless
traffic. The option before 1996 was to negotiate a compensation arrangement.

According to Sprint and the recent T-Mobile Order, the option after the 1996 Act, and
until the T-Mobile Order became effective in April 2005, was to establish awireless
termination tariff, charging solely for transport and termination, until suchtimeasa
wireless carrier initiated reciprocal compensation negotiations. Beginning with the
implementation of the T-Mobile Order, the option is, again, for the Respondents to
initiate reciprocal compensation negotiations. Until that time, in the absence of
invokation of the negotiation procedures of the federal Act, there is no compensation.

The PSC correctly concluded that federal law wasthe only |law applicable to
determining when a wireless-originated call was “local” (and therefore not subject to
access) or “long distance” (and therefore subject to access). Indeed, before the PSC, both
Respondents and the wireless carriers argued the issue of what constitutes a*“local” call
in the wireless regime as a question of federal law. App. A-44 to A-46, L.F. 37-39
(noting Respondents' reliance on the FCC's First Report and Order to support their right
to collect access charges). By rejecting the PSC’ s decision, the Court of Appealsignored
the impact of substantive federal law and reached the unsupportable conclusion that

access charges may be applied to local wireless traffic. Had Missouri attempted to
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impose the Court of Appeals outcome by statute or regulation, that statute or regulation
would be preempted by substantive federal law.

C. Prior PSC Actions Do Not ProvideaBasisto Assess Exchange Access

Charges Against Local Wireless Traffic. (Respondents’ Point |.4)

Respondents repeat (Substitute Br. a 43-45) a claim by the Western District (App.
A-13 to A-14) that three prior PSC decisions purportedly support the application of
switched access to intraM TA wireless-originated traffic.

Asan initial matter, Respondents cannot support reversal of the PSC’'s decisionin
this Court based on a claimed inconsistency between the PSC’ s decision in thisand prior
cases. This Court recently rejected an appellant’ sidentical attempt to overturn a PSC
decision based on its purported inconsistency with “several prior PSC decisions,” curtly
observing that “an administrative agency is not bound by stare decisis, nor are PSC
decisions binding precedent on this Court.” State ex rel. AG Processing, Inc. v. PSC, 120
S.W.3d 732, 736 (Mo. 2003).

“Courts are not concerned with alleged inconsistency between current and

prior decisions of an administrative agency so long as the action taken is

not otherwise arbitrary or unreasonable.” The mere fact that an

administrative agency departs from a policy expressed in prior cases which

it has decided is no ground alone for areviewing court to reverse the

decision.

McKnight Place Extended Care, L.L.C. v. Missouri Health Facils. Rev. Comm., 142

S.W.3d 228, 235 (Mo. App. W.D. 2004) (citation omitted).
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Even if Respondents could properly rely on prior Commission decisions, the
earlier PSC decisionsthey cite do not support their claim that the agency has changed
course. Thefirst two, In the Matter of United Telephone Co., 6 Mo. P.S.C.3d 224 (1997),
App. A-70, and In the Matter of Chariton Valley Telephone Corp., 8 Mo. P.S.C. 3d 205
(June 20, 1999), App. A-75, addressed charges for traffic terminated by Southwestern
Bell, itself aLEC, to other LECs beginning in 1990 or 1991. The PSC’s Ordersin both
cases assume that the traffic at issue consisted of “long distance telephone calls,” or
“cellular-originated toll calls,” (emphasis added) without addressing the issue whether the
calswereintra or interMTA, whether such calls were properly char acterized aslocal or
long distance, or whether federal law was relevant to the application of exchange access
today. See Chariton Valley, App. A-75, A-76; United Telephone, App. A-71.

Respondents misleadingly suggest (e.g., Substitute Br. at 18, 23) that the PSC’s
decision in those cases was somehow a decision that exchange access should be applied
to local wirelesstraffic. Asshown by the underlying orders, however, there isnothing to
suggest that the inclusion of local wireless traffic within the overall composition of traffic
being terminated by Southwestern Bell had any bearing on the PSC’ s action, or was even
considered by the Commission.

The third case cited by the Western District, In the Matter of AT& T

Communi cations of the Southwest, Inc.’ s Petition for Arbitration, Case No. TO-97-40,
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Arbitration Order (Mo. P.S.C. Dec. 11, 1996), App. A-101, dealt with landline traffic, as
acknowledged in the Court of Appeals own decision. App. A-13.%°

The best that can be said for the PSC record prior to the passage of the 1996 Act is
that the PSC never focused on the issue of whether local wireless calls might be included
in traffic transited by athird party like Southwestern Bell. These orders can hardly be
said to constitute contrary PSC "precedent.”

Respondents also suggest (Substitute Br. at 15-17) that wireless traffic meets the
Missouri statutory definition of “exchange access.” Specifically, Respondents refer to
§368.020(17) RSMo., which defines “exhange access’” under Missouri law as “a service
provided by alocal exchange telecommunications company which enables a
telecommunications company or other customer to enter and exit the local exchange
telecommunications network in order to originate and terminate interexchange

telecommunications service.” Respondents also reference the state definition of

10| ater in their Substitute Brief (at 45-46), Respondents quote In the Matter

of Mark Twain Rural Telephone Company’ s Proposed Tariff to Introduce Its Wireless
Termination Service, Case No. TT-2001-139, Report & Order (iss'd February 8, 2001),
App. A-124, to suggest that the PSC has applied access in other instances where
reciprocal compensation had not been negotiated. That instance, however, involved
competitive LECs MCI and AT&T, not wireless carriers. Aslandline local exchange
carriers, MCl and AT& T are subject to an entirely different balance of state and federal

regulation and control.
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exchange (Substitute Br. at 16. & n.5) and interexchange (id. at 17 & n.7) to argue that
even local wireless calls are “interexchange” calls under Missouri law and thus subject to
exchange access in Missouri.

Asexplainedin 8 I11.A above, however, federal law explicitly prohibits treating
local wireless calls as “interexchange.” Moreover, asexplained in § I11.B above,
Missouri statutory law does not regulate wireless carriers. The point of the binding FCC
rulingsisthat wireless carriers do not have “exchanges’; on the contrary, their local
calling scope is defined by an MTA, and using the MTA as the relevant “exchange”, the
traffic here isintra-exchange or local. The Missouri statutory definitions of “inter-
exchange” traffic simply have no bearing on this wireless traffic.

D. The Safe Harbor Provision of Section 251(g) Further Prohibitsthe

Extension of Accessto Local Wireless Traffic. (Respondents Point [.3)

Even though Respondents argue (Substitute Br. at 40-43) that § 251(qg), the
so-called “safe harbor” provision of the 1996 Act, preserves the application of access to
local wirelesstraffic, 8 251(g) actually has the opposite effect. Section 251(g) preserves
the substance of the FCC position, predating the passage of the 1996 Act, prohibiting the
application of exchange accessratesto local wirelesscalls. 47 U.S.C. §251(qg).
Consistent with this reasoning -- and directly contrary to Respondents’ -- the FCC’ s First
Report and Order invoked § 251(g) in explaining that local traffic and long-distance
traffic are subject to radically different statutory regimes, and that local calls are not
subject to access charges. “The Act preserves the legal distinctions between charges for

transport and termination of local traffic and interstate and intrastate [access] charges for
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terminating long-distance traffic.” First Report and Order, 1 1033 (emphasis added). In
this context the FCC concluded that wireless-originated intraM TA calls are local and,
therefore, “not subject to interstate and intrastate access charges.” 1d. at 1 1036
(emphasis added).

The PSC properly recognized that, as a matter of federal law, intraM TA wireless
telephone traffic cannot be subject to access charges, whether carried under an
i nterconnection agreement providing for reciprocal compensation, under atariff, or
otherwise. For thisreason, the Court should reinstate the PSC’s Report and Order and
vacate the Western District’s contrary holding.

V. ThePSC'sReport and Order Isnot Confiscatory. (Respondents Point |.7)

Respondents’ Brief closes by claiming that the PSC’ s refusal to approve the
unlawful application of access chargesto intraM TA wireless calls “is clearly
confiscatory,” and effects an unconstitutional taking of Respondents’ property.
Substitute Br. a 53-56. This argument is meritless, and provides no basis for rejecting
the PSC’ s well-reasoned decision.

First, Respondents' takings claim cannot succeed because, as shown by the Sprint
case on which they so heavily rely and as discussed in § 11.C above, they had an available
mechanism to obtain compensation (if any were constitutionally required) for terminating
intraM TA wireless calls. filing reasonable wireless termination tariffs. The fact that
Respondents failed to do so, but instead sought the imposition of unreasonable and
unlawful access ratesto thistraffic, cannot create atakings claim. Second, Respondents

do not even attempt to meet the relevant substantive standard for establishing aregulatory
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taking — namely, that the PSC’ s rejection of their tariff revisions threatens Respondents’
financial integrity, on a company-wide basis.

A. RespondentsHad an Availabl e Means To Receive Compensation for

their Termination of IntraM TA Wireless Calls, but Failed
To Exerciselt.

Asdiscussed in § 11.C above, the Sprint case demonstrates that Respondents had
an opportunity to obtain compensation through the filing of wireless termination tariffs.
Respondents’ failure to avail themselves of this opportunity to obtain compensation
defeats any takings argument.

The Supreme Court has repeatedly held that atakings claim is not ripe for review
until the plaintiff has shown that it has attempted to obtain just compensation through the
procedures provided by the state. “[I]f a State provides an adequate procedure for
seeking just compensation, the property owner cannot claim aviolation of the Just
Compensation Clause until it has used the procedure and been denied just compensation.”
Williamson County Regional Planning Comm'n v. Hamilton Bank, 473 U.S. 172, 195
(1985) (citation omitted); see also, e.g., Littlefield v. City of Afton, 785 F.2d 596, 609 (8th
Cir. 1986) (takings claim premature where, although issue unsettled, inverse
condemnation remedy "may be available" under Minnesotalaw); D&R Pipeline

Construc. Co. v. Greene County, 630 S.W.2d 236, 238 (Mo. App. S.D. 1982) (rejecting
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inverse condemnation action challenging zoning ordinance where “[t]here are remedies
availableto plaintiff” to seek relief from ordinance).™*

Courts have applied this principle in telecommunications rate-setting cases. no
confiscation claim can be asserted unless and until the regulated carrier has exhausted
available avenues for obtaining compensation. See, e.g., U SWEST Communications,
Inc. v. MFSIntelenet, Inc., 193 F.3d 1112, 1126 (9th Cir. 1999) (rejecting an ILEC’s
takings claim where it had failed to pursue state remedies before bringing an action in
federal court); Texas Office of Public Util. Counsel v. FCC, 183 F.3d 393, 428-29 (5th
Cir. 1999) (same); U SWEST Communications, Inc. v. Minnesota Pub. Utils. Comm’n,
55 F. Supp.2d 968, 990 (D. Minn. 1999) ("Because Minnesota offers an opportunity to
U.S. West to have its rates readjusted, U.S. West has not yet exhausted its state remedies

and itstakings claim is [not] ripe for review.").'?

o Federal takings cases are relevant. “Missouri considers the same factors the

Supreme Court has considered in making a determining whether a taking has occurred
under Articlel, 8§ 26 of the Missouri Constitution.” Clay County v. Harley & Suzie
Bogue, Inc., 988 SW.2d 102, 107 (Mo. App. W.D. 1999).

12 Besides failing to seek to recover their costs through appropriate wireless
termination tariffs, a mechanism specifically endorsed in Sprint, Respondents arguably

could also have petitioned the PSC for an increase in their end-user rates to allow

recovery of any additional coststhey incurred to terminate intraM TA wireless calls.
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Under the takings clause, “all that isrequired is that a reasonable, certain, and
adequate provision for obtaining compensation exist at the time of the taking.”
Williamson County, 473 U.S. at 194. Because such a mechanism existed in 1998,

Respondents’ “confiscation” argument must fail.

B. Respondents Presented no Evidence To Show that the Denial of
Access Charges Threatenstheir Overall Financial Integrity, and Is
thus Confiscatory.

Respondents’ “confiscation” argument rests on the assumption that the PSC
cannot prevent them from obtaining full compensation for the cost of terminating
intraM TA wireless calls. But that is not the [aw.

Under the modern takings cases, a regulatory taking occurs only when the "total
effect” of aregulation is so unjust asto be "confiscatory." Duquesne Light Co.

v. Barasch, 488 U.S. 299, 307 (1989) (emphasis added); see also, e.g., FCC v. Florida
Power Corp., 480 U.S. 245, 253 (1987) ("So long as the rates set [by the agency] are not
confiscatory, the Fifth Amendment does not bar their imposition.").

A regulation is "confiscatory” only if it "jeopardize[s] the financial integrity of the
compan[y], either by leaving [it] insufficient operating capital or by impeding [its] ability
to raise future capital.” Duquesne, 488 U.S. at 312. "[O]nly the most egregiously
confiscatory rate structure would have difficulty meeting” the "total effects’ standard.
Lawrence H. Tribe, AMERICAN CONSTITUTIONAL LAW § 9-3, at 593 n.3 (2d ed. 1988).

The fact that Respondents may not be receiving direct, cash compensation for the

specific task of terminating intraM TA wireless calls does not establish ataking. The
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issue is not whether Respondents are separately compensated for each discretetask they
perform; rather, the "total effects’ test is applied to the company asa whole. See, e.g.,
Duqguesne, 488 U.S. at 312 (question is whether the regulation "jeopardize]s] the financial
integrity of the compan[y]”; emphasis added); see also, e.g., Federal Power Comm’'n

v. Hope Natural Gas, 320 U.S. 591, 605 (1944) ("[r]ates which enable [a] company to
operate successfully, to maintain its financial integrity, to attract capital, and to
compensate itsinvestors for the risks assumed certainly cannot be condemned as
invalid"); State ex rel. Office of Pub. Counsel v. PSC, 938 S.W.2d 339, 344 (Mo. App.
W.D. 1997) (applying “total effects’ test under Missouri law).

Because Respondents have failed to allege, much less demonstrate, that the PSC’s
refusal of their tariff revisions will threaten their overall financial integrity, their
perfunctory takings claim should be summarily rejected. Seelllinois Bell Tel. Co. v.
FCC, 988 F.2d 1254, 1263 (D.C. Cir. 1993) (rejecting takings challenge to FCC's
methodol ogy for cal culating rates applicable to subsidiaries’ provision of interstate
services because “[t]here simply has been no demonstration that the FCC’ s rate base
policy threatens the financial integrity of the [Regiona Holding Companies]| or otherwise
impedes their ability to attract capital™); Texas Office of Public Utility Counsel, 183 F.3d
at 437 (rejecting takings claim brought by GTE, an incumbent LEC, because "GTE has
failed to meet the requirements of Duquesne, because it cannot show that it will lose any
revenue at all, much less enough to constitute a taking under more recent precedent™);

U SWEST Communics., Inc. v. Minnesota Pub. Utils. Comm’n, 55 F. Supp.2d 968, 990

(D. Minn. 1999) (in ILECs' challenge to rate-setting for competitors accessto ILECS
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network, “the analysis cannot be fair rate of return asto any individual provision
concerning the sale or access of servicesto the CLECs. Rather, the query must be
whether any [of the regulations] negatively affect[s| the overall operation of the
incumbent LEC to such adegree that it can no longer receive afair rate of return from its
investment.") (emphasis original).

The Court of Appeals rejected a similarly unsupported “ confiscation” argument in
Sate exrel. Associated Natural Gas Co. v. PSC, 706 S.W.2d 870 (Mo. App. W.D. 1985).
Much of what the Court said in Associated Natural Gas applies equally here:

Asto whether the resultant rate [approved by the PSC] is confiscatory, the

utility has the burden of proof. The Commission’s order will not be set

aside unless confiscation is clearly established. If the total effect of the rate

order cannot be said to be unjust and unreasonable, judicial inquiry is

precluded. That the method employed to reach the result may contain

infirmities is not important.

The Company’ s confiscation argument is unsupported by evidence
and is merely arecitation of the Company’s conclusion. Other than
abstractly concluding the 14% rate of return is confiscatory, the Company
has not come close to carrying the burden of showing the rate fell outside
the “zone of reasonableness.” As such, the Company has not supplied
sufficient proof of the confiscatory effect of the Commission’s order.

Thereis no basisin the record for this court to hold that the Commission’s
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order resultsin a confiscation, or that no new purchasers of the utility’s

common stock will come forward.
Id. at 881-82 (citations omitted); see also In re Request for Servicein Qwest’ s Tofte
Exch., 666 N.W.2d 391, 397 (Minn. App. 2003) (citing Duquesne; “ To show that arateis
confiscatory, a utility [there, an ILEC] must show with specific information that reduced
rates jeopardize the financial integrity of the company, either by leaving it with
insufficient operating capital or by impeding its ability to raise future capital.”).

Respondents have not even claimed, much less proven, that the PSC’ s rejection of
their proposed tariff revisions threatens the financial integrity of the Respondent
companies as awhole. Moreover, asdiscussedin §11.C supra, what evidence thereisin
this record suggests that Respondents received revenues offsetting their cost of
termination, insofar as they were receiving originating access for calls terminated on the
networks of the Wireless Carriers, and were themselves paying Wireless Carriers no fee
for terminating Respondents calls. Their “confiscation” argument must accordingly be
rejected.

CONCLUSION

Exchange access rates have always been limited to the origination and termination
of long-distance or toll calls. From the beginnings of wireless service, the FCC has made
clear time and time again that intraM TA wireless calls are local and that access cannot be
applied to the termination of such local wireless calls. The Missouri PSC properly
applied this law when Respondents filed amended access tariffs that sought to include the

termination of local wireless calls within their access tariffs and the PSC correctly
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suspended and then rejected those tariffs, which, consequently, have never been in affect.
The FCC affirmed this law in its T-Mobile Order and went on to bar the application of
any tariffs to the termination of local wirelesstraffic. Thus, the suggestion of the
Western District that the PSC could apply the amended access tariffsto traffic terminated
between 1998 and 2001 isbarred by controlling federal law, now reiterated by this new
FCC order. Application of the amended tariffsis also barred by Missouri's prohibition on
retroactive ratemaking.

For all of the foregoing reasons, this Court should vacate the Opinion of the

Western District Court of Appeals and reinstate the PSC's Report and Order.
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