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STATEMENT OF FACTS

Introduction

The ten individual Plaintiffs in this case (“Homeowners™) own five homes in
The Arbors at Sugar Creek, an eighteen lot subdivision in Des Peres, Missouri.
(LF 901-02', Fourth Amended Petition). The subdivision’s original developer,
Evolution Development LLC, created the subdivision in 2005. (Id.). By May 2010
when this suit was filed, the developer had sold only the five homes that
Homeowners bought. (LF 902, 49 7, 8). The developer eventually defaulted on its
loans from Defendant Jefferson Bank & Trust Co. (“the Bank™). (PITr. 309-310).
The Bank foreclosed, and acquired title to the thirteen unbuilt lots. (Id.). To
arrange completion of the subdivision, the Bank entered into an option contract
with Defendant McKelvey Homes, LLC (“McKelvey”). (PITr. 311-312). Under
that contract, McKelvey has the option to buy lots from the Bank, build homes on
them, and sell them. McKelvey has built and sold one home (“the Komlos

Home”), to Mr. and Mrs. Komlos. (Tr. 553-555).

'References to the Legal File appear in this brief as “LF”, followed by the
page number; to Appellants’ Appendix to Substitute Brief by page number, e.g.,
“A38”; to the Preliminary Injunction Transcript as “PITr.  ”; and to the

2

Permanent Injunction Transcript as “Tr.
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The disputes between the parties center on interpretation of a subdivision
declaration” that the original developer had recorded and made applicable to all
eighteen lots. All parties agree that any home built in the subdivision must
conform to the Declaration, including its architectural covenants and design review
provisions. The parties disagree, however, on many issues, among them the
following:

(1) Does the current homeowners’ association, the ASC Homeowners’
Association, Inc., have authority to govern the subdivision and apply the
architectural review provisions? (See Appellants’ Point Relied On II).

(2) Must the three directors of the governing association all be selected
from among the resident owners, or may non-resident officers of corporate lot
owners also serve as directors? (See Appellants’ Point Relied on I).

(3) Was an amendment to the Declaration, adopted at an open meeting of
lot owners, that permitted officers of non-resident lot owners to serve on the
association’s board valid and effective, or did that amendment violate the implied
covenant of good faith and fair dealing? (See Appellants’ Point Relied On I).

(4) Does Article X require that all homes in the subdivision be of a

specific architectural style, so that all homes must have hip roofs, stone and stucco

’Declaration of Covenants, Conditions and Restrictions for The Arbors at

Sugar Creek, A33 - 70.
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exteriors, angular wall and roof shapes, a limited color palette, and other features,
although those features are not anywhere mentioned in the Declaration? (See
Appellants’ Points Relied on III and IV).

(5) Did the two Bank officers who were elected to the Association Board
“rubber stamp” McKelvey’s design for the Komlos Home (an attractive home that
does not have all of the design features for which Plaintiffs argue), or did they
conscientiously discharge their review responsibilities for the benefit of the
subdivision as a whole? (Appellant’s Points Relied on II and IV).

(6) Must the Komlos home be razed for lack of valid approval in
accordance with Article X? (Fourth Amended Petition, Count V, LF 917).

After extensive summary judgment practice and six days of evidentiary
hearings on claims for preliminary and permanent injunction, the trial court
answered all of these questions in Defendants’ favor, on the basis of detailed
findings of fact and conclusions of law. (LF 1376-1402; App. A2-A28). The Court
of Appeals entered an opinion reversing the trial court’s judgment on one ground;
it disagreed with the trial judge’s finding of fact that the amendment to the
Declaration’s residency requirement did not violate the implied covenant of good
faith and fair dealing. (Court of Appeals Opinion at 20-21). One judge in the
Court of Appeals dissented, agreeing with the trial court that the Bank had not
violated the covenant of good faith and fair dealing, but had acted reasonably,

particularly in light of the real estate collapse of 2008-2012 and the resulting

3
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regulatory pressures on banks dealing with non-performing real estate loans.
(Opinion of Gaertner, J., dissenting, at 3). This Court granted transfer, and the
entire appeal, including the Bank’s cross-appeal of the denial of certain relief it
sought, is therefore now before this Court.

Establishment of the Subdivision and the Declaration

In about 2005, Evolution Development L.L.C. owned the real property that
is the subject of this action and began to develop it as a residential subdivision, The
Arbors at Sugar Creek. (LF 325). It divided the property into eighteen lots, and in
2006, before the first home was sold, recorded a Declaration of Covenants,
Conditions and Restrictions (the “Declaration™). (Decl., pp. 29-67; App., A32—
70). In 2005, Defendant Jefferson Bank and Trust Company (“Jefferson Bank™)
loaned approximately $3.9 million to the Original Developer (PITr. 335). There
was an additional $1 million loan made in February 2006 (Id.). These loans were
secured by a deed of trust on the lots and common ground. (LF22, Petition,
11)(Prelim. Tran. 335). The Bank acknowledged that the Lots covered by its deed
of trust were subject to the Declaration. (A60, Prelim. Tr. 336).

The Declaration provided for the creation of “The Arbors at Sugar Creek
Homeowners Association,” a not for profit corporation charged with responsibility
for operation of the subdivision. (Declaration, §§3.1, 3.3, A38-39). After
identifying “Community” as the property constituting the Subdivision, the

Declaration states, “[t]he success of the Community is dependent upon the support

4
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and participation of every Owner in its governance and administration. This
Declaration establishes the Association as the mechanism by which each owner is
able to provide that support and participation.” (A38). There was to be a Board of
Directors of the Association, composed of no fewer than three members. (§3.5).

The Declaration provided for a “Period of Declarant Control,” a time period
defined in §3.5(b)(1), during which control of the Association would rest with
“Declarant.” “Declarant” was a term defined to mean “Evolution Developments,
L.L.C., its successors and assigns, if such successors or assigns should acquire
more than one unimproved Lot from the declarant for the purpose of constructing a
Dwelling Unit thereon ...” (Declaration §1.7).

During the “Period of Declarant Control,” Directors would initially be
appointed by the Declarant. (Declaration, §3.5(b)(1)). There would then be a
gradual transition to resident control. After twenty-five per cent of the lots had
been sold to Owners other than the Declarant, a meeting would be called at which
one Director who was an Owner would be appointed, to replace one of the
Declarant-appointed Directors. (Id.) After more than 66.67% of the lots had been
sold so that the Period of Declarant Control ended (or if the Period of Declarant
Control had ended earlier), a meeting would be called for the purpose of electing
three Directors. (Id.).

The original Declaration provided that, except for Directors appointed by the

Declarant, “for purposes of serving as a Director, an Owner shall be a Member in

5
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Good Standing who is a resident of the Community. An Owner shall be deemed to
include any officer, director or trustee of any corporate, partnership or trust Owner
of a Lot as determined by a duly authorized notice to the Board from such Owner.”
(§3.5(a)).

Amendments to the Declaration are governed by Article XII. (A54). Section
12.1(b) provides, “Subject to Articles IX [Development Rights and Special
Declarant Rights] and X [Architectural Covenants and Design Review], and as
otherwise provided therein, this Declaration, including the Plat, may be amended
only by vote or agreement of the Owners of Lots to which sixty-seven percent
(67%) of the votes in the Association are allocated.” (AS55). Certain subjects—
including the Declarant’s rights, the duties of the Association with respect to
maintenance and the power to levy assessments—could not be affected by
amendments. No amendment could be made “to eliminate the requirement that
there be an Association and Board unless adequate substitution is made, without
the written consent of the Director of Planning of the City of Des Peres.” (Id.)

Article X addressed the subject of Architectural Covenants and Design
Review. Its stated purpose was to “maintain the uniform quality and aesthetics of
exterior architectural design for the best interests of the Community as a whole.”
(A51). No Owner could commence an “Alteration” (a term defined to include new
construction) without prior written consent of the Board of the Association.

(§10.1, AS1). In approving or rejecting an application for an Alteration, “the

6
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Board shall consider harmony of exterior appearance with existing improvements
in the Subdivision, including architectural design, height, grade, topography,
drainage (including, but not limited to, whether or not the Alteration would
decrease any permeable areas on the Property or increase any impermeable areas
on the property), color and quality of exterior materials and detail, location,
construction standards and other criteria.”

While, as its language states, Article X required the Directors to “consider”
the matters listed, it did not either require or forbid the use of particular
architectural designs, building materials, colors, roof types or other features. (Id.).
Various Homeowners testified that in purchasing their homes they relied on
marketing materials provided by the original developer that described materials
and design features to be used. (e.g., Testimony of Katherine Lemley, Tr.227-28).
The marketing materials were not incorporated by reference or otherwise referred
to in the Declaration. (Declaration, A32-A70).

The Individual Plaintiffs

Between 2006 and 2009, Homeowners bought five of the eighteen lots.
Their five homes were the only homes built during that period. Homeowners are
Gregg and Katherine Lemley, Timothy and Martha Farrell, Mark and Corinne

Stock, Lee and Jaclyn Ori and William and Bonnie Choi (collectively,
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“Plaintiffs”). Mr. and Mrs. Lemley are two practicing attorneys that have
represented the remaining Plaintiffs. (Tr. 298).’
The Original Homeowners Association

The Original Developer formed a homeowners association bearing the name
contained in the Declaration: the “Arbors at Sugar Creek Homeowners’
Association” (the “Original Homeowners’ Association”). This Original
Homeowners’ Association forfeited its charter because it failed to file an annual
statement with the Missouri Secretary of State (LF 376, LF 356 and PITr. 346).
The Original Homeowners’ Association never appointed any officers or directors.
(PITr. 419, Exhibit N, p. 103). Mr. Jarvis, a principal with the Original Developer,
testified the Original Homeowners’ Association never took any action whatsoever,
never set up a bank account and he was not aware of any votes being taken by
members, directors and/or officers (Exhibit N, pp. 101-103, 105, 117).

Default and Foreclosure

The development failed because only five homes were sold during a five-
year period. (Tr. 513-4). The developer defaulted on its loans from the Bank. In
March 2010, the Bank became the owner of the remaining thirteen lots and
common ground in the Subdivision by virtue of a foreclosure sale. (LF 902). The

Bank wished to arrange for completion of the Subdivision by a single builder.

? “Tr.” is a citation to the Trial Transcript filed in the referenced matter.
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(PITr. 310-311). After careful consideration, it elected to contract with McKelvey
Homes for that purpose (Prelim. Tr. 312-313). In selecting a builder, the Bank was
careful to choose an established builder with a long history. McKelvey was a
respected home builder with 114 years of experience building homes in the St.
Louis area. (Tr. 554). As John Dulle, president of the Bank, testified, “Most of the
subdivision had already gone through one foreclosure, I didn’t think it was a good
thing it would go through another one.” (PITr. 311-312).
Filing of This Suit

Before any of McKelvey Homes’ plans were presented for approval in
accordance with the Declaration’s requirements, Plaintiffs objected generally to
any home that McKelvey Homes might build in the Subdivision. (LF, Exs. H, I,
pp. 94, 96; LF, Docket Sheet, p.1). At that time, there was no authorized
homeowners’ association for the Subdivision.

Plaintiffs acted to form a new homeowners’ association. They named the
new association “The Arbors at Sugar Creek Homeowners Association, Inc.” (LF
264). (“Plaintiffs’ Homeowners’ Association”). Plaintiffs did not receive any
assignment of the rights from the Original Homeowners’ Association or the
original Declarant; only the owners of the Plaintiffs’ five lots participated in the
formation of their Association. (LF. 129). Plaintiffs’ Homeowners’ Association
expelled the Bank, owner of 13 of 18 lots. (Tr. 447; PITr. 346). Plaintiffs asserted

that this new Plaintiffs’ Homeowners’ Association was the proper homeowners’

9
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association for the Subdivision. (LF 377, Letter).  Further, Plaintiffs’
Homeowners’ Association attempted to appoint a Design Review Committee to
administer the new building requirements of the Declaration. (LF, Letter, p. 262).
Plaintiffs filed a Notice with the Recorder of Deeds to notify the public that the
Plaintiffs’ HOA was to administer the Declaration in the Subdivision. (LF, Notice,
p. 264).
Plaintiffs’ Homeowners’ Association sent McKelvey a letter stating as
follows:
(1)  Plaintiffs had appointed a Design Review Committee;
(1)  that any application for an Alternation including new homes
had to be submitted to the Committee;
(i11)  that any such plans had to be submitted to an agent in Jefferson
City, Missouri; and
(iv) that the Plaintiffs’ Committee had already voted to disapprove
any alteration (home) described or depicted in McKelvey’s marketing
materials. (Exhibit P-14, Page 18).
Plaintiffs filed the present action on May 27, 2010. (LF 21-27, Petition).
They sought a declaratory judgment resolving the disputes between the parties,
including whether the plans for new homes in the subdivision violated the

Declaration. (Id.). Plaintiffs were both the individual Homeowners and Plaintiffs’

10
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Homeowners’ Association. Plaintiffs filed notices of lis pendens on the date they
filed suit. (LF 989).
The Formation of ASC Homeowners Association, Inc.

In order to create an authorized homeowners’ association, in 2010, the Bank
obtained from the Original Developer an assignment of the Declarant’s Rights
pursuant to Section 9.3 of the Declaration. (Tr. 456). The Bank invited all of the
lot owners to a meeting to consider the formation of a homeowners association (LF
139-141). Sixteen of eighteen lot owners attended the meeting, which was held in
September 2010. The Bank cast the votes of its lots, which were seventy-two
(72%) of the lots in the subdivision, in favor of forming a new homeowners
association, the ASC Homeowners’ Association, Inc. (hereafter, “the ASC
Homeowners Association™). It voted to amend the Declaration to identify the new
association as the governing association for the Subdivision. Homeowners refused
to vote. (Tr. 315, 316, 342).

Plaintiffs challenged the authority of the ASC Homeowners’ Association,
Inc. as the authorized homeowners’ association for the Subdivision. (Tr.316). On
January 27, 2011, on motion for summary judgment, the trial court' determined
that the ASC Homeowners Association, Inc.  was the duly authorized

homeowners’ association for the Subdivision. (LF 424, Order).

* Honorable James Hartenbach, before whom the case was then pending.
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Eventually, the three-member governing Board of the ASC Homeowners
Association, Inc. included: John Dulle and Michael Ross, elected by Jefferson
Bank as owner of 13 of 18 lots, and Gregg Lemley, president of Plaintiffs’
Homeowners’ Association, elected by the Plaintiffs who are owners of 5 of the 18
lots in the Subdivision. (Tr. 297, 340).

Although Mr. Dulle and Mr. Ross were officers of the Bank, a corporate
owner of lots in the subdivision, Homeowners challenged their authority to serve
as members of the Board because they are not residents of the Subdivision.
Plaintiffs alleged that the Declaration required all Board Members, even those who
qualified as officers of corporate landowners, to be residents of the Subdivision.
(PITr. 316). Defendants disagreed with the interpretation of the Declaration
espoused by Plaintiffs. Nevertheless, in accordance with provisions of the
Declaration, a meeting of the lot owners in the Subdivision was called and the
Declaration was amended to eliminate any requirement that Board Members be
residents. (/d.)

Thereafter, on July 1, 2011, McKelvey Homes presented to the Board of the
ASC Homeowners Association, Inc. its plans to build a home on Lot 13 of the
Subdivision for the Komlos family (the “Komlos Home™). (Tr. 380). The majority
of the Board, based on their knowledge, the information submitted, and
recommendations of experts, approved those plans. (/d.) The purchase price for
the Komlos Home is $835,000.00. (PITr. 305-307 & Ex. K). McKelvey Homes
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expended hundreds of thousands of dollars in the construction of the Komlos
Home and in marketing the Subdivision. (Tr. 555, 570).

Plaintiffs challenge the approval of the Komlos Home and request that the
trial court order that it be torn down. (Tr. 319-320). They contend that the Board
did not act “reasonably” in making its decision.

Plaintiffs also complain about the modification of the grading and landscape
plans approved by the City of Des Peres and a myriad of other grievances to show
how Jefferson Bank has not acted reasonably. The City of Des Peres considered
and approved revised grading and landscape plans pursuant to its administrative
processes to allow future residents to have a suitable backyard, and the revised
grading did not impact the lots of Plaintiffs. (Tr. 407, 408, 411, 412, 544).

There were two evidentiary hearings on Plaintiffs’ claims. The first hearing
was on Homeowners’ request for a preliminary injunction to stop the construction
of the Komlos Home. At a two day hearing, Plaintiffs offered testimony of
Homeowners Gregg Lemley, Jacquieline Ori, and Bonnie Choi and expert
witnesses architect Dennis Bolazina and appraiser Ernest Demba. Mr. Dulle, Mr.
Ross and James Brennan of McKelvey testified for Defendants. Judge Hartenbach
denied the preliminary injunction. (LF, Order, p. 763).

The second evidentiary hearing was conducted by Judge Gloria Reno over
four days in the spring of 2012; its purpose was to resolve all of Plaintiffs

outstanding claims for declaratory and injunctive relief. Witnesses Jacqueline Ori,
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Dennis Bolazina, and Katherine Lemley testified for Plaintiffs. (Tr. 2-376). John
Dulle and James Brennan testified for defendants. (Tr. 374-548). By this time,
Plaintiffs had presented, by summary judgment, their argument that the
amendment to the Declaration eliminating any residency requirement for officers
of corporate owners violated the covenant of good faith and fair dealing.

Judge Reno’s Findings

On December 20, 2012, Judge Reno entered twenty-six pages of detailed
findings and conclusions. Among them were the following:

(1) Article X of the Declaration “does not require homes in the
subdivision to be of a uniform design or the same as the others. “ (Finding 27, A8).

(2)  Even the first five homes built in the subdivision are in many respects
different from one another. “The evidence disclosed that there are substantial
differences as between the five existing homes of Plaintiffs, as built. While there
are some common features, they are not identical or substantially the same.”
(Finding 31, A9).

(3) While the Declaration did prohibit certain structures, uses and
activities, it “did not prohibit certain design features or materials that Plaintiffs
claim are prohibited in the Subdivision.” (Finding 34, A9-A10).

(4) The Board of the Association acted reasonably when it approved the

design for the Komlos home. (Finding 38, A10).
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(5) The Board acted reasonably, in reliance on the opinion of an
independent architect concerning the Komlos home being in compliance with the
indenture. (Finding 39, A10).

(6) Plaintiffs’ challenge to the authority of the ASC Homeowners’
Association was without merit. (Finding 56, A15). That Association was properly
established by vote of a supermajority of 13 of 18 lots in the subdivision. (Finding
60, A16).

(7)  The Declaration does not give Homeowners’ five lots the right to
control the subdivision; rather owners of two thirds of the lots may amend the
indenture. (Finding 621 A16-A17).

(8) The Period of Declarant Control had not expired. Even if it had
expired, that fact would be irrelevant because the Declaration had been validly
amended to eliminate any residency requirement, so that Mr. Ross and Mr. Dulle
qualified as directors and were properly so elected by the lot owners. (Findings
67-68 (A17-A18).

(9) Plaintiffs’ claim that the amendment changing the residency
requirement was enacted in violation of the covenant of good faith and fair dealing
was without merit. The Bank did not “engage in any sham or manipulation.” The
Bank “acted in good faith” and “followed the express provisions of the indenture.”

(Finding 76, A20.)
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The Bank’s Counterclaims

The Bank filed Counterclaims with its Answers to Plaintiffs’ petitions,
including its answer to the Fourth Amended Petition. (LF 1022). Count II of those
Counterclaims alleged slander of title in connection with filing of the lis pendens.
Count III alleged abuse of process in bringing of this action. Plaintiffs moved for
summary judgment on those claims, asserting that there were no disputed issues of
material fact on the question whether the Bank was entitled to relief. (LF 764 et
seq.) They asserted, inter alia, that a filing of a lis pendens cannot form the basis
of a slander of title action, that they lacked the intent re