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REPLY

I. INTRODUCTION

Following a long procedural history, this case comes

to this Court on Relators= Petition for Writ of Prohibition. 

Relators are requesting that this Court prohibit Respondent from

taking any further action in this case other than transferring

it to a county where venue is proper.

Plaintiffs in the underlying case filed suit against

defendants Ford, Budd & Cooper (Relators here) in Jackson

County, Missouri.  Less than twenty-four hours later, plaintiffs

amended their petition to include Max E. House d/b/a Southside

Motors, as a defendant.  Because both an individual and

corporations were named as defendants, section 508.010 controls

venue.  Defendants filed a Motion for Improper Venue, alleging

that venue was improper in Jackson County under section 508.010

because none of the defendants were residents of, and the cause

of action did not accrue in Jackson County.  Respondent denied

defendants= motion.  After the Missouri Supreme Court handed down

its decision in Linthicum, defendants asked Respondent to

reconsider their motion.  Respondent again refused to transfer

the case out of Jackson County and Relators filed this Writ of
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Prohibition arguing Linthicum applies to the underlying case

and, therefore, venue should be determined from plaintiffs=

Amended Petition rather than the Abandoned Petition.

In Respondent=s Brief, he argues that Linthicum does

not apply retroactively to the present case and that he acted

properly in reviving plaintiffs= Abandoned Petition.  For the

reasons set forth herein and in Relators= Brief, Respondent is

incorrect.

II. ARGUMENT

A. Linthicum Is Properly Applied Retroactively

To Determine Venue In The Underlying Case

In his First Point Relied On, Respondent argues that

the Linthicum decision should not be applied retroactively to

govern venue in the underlying case.  In support of his

argument, Respondent argues that judicial decisions changing

procedural as opposed to substantive law apply prospectively-

only and cites Prayson v. Kansas City Power and Light Co., 847

S.W.2d 852, 855 (Mo. Ct. App. 1992) in support of this argument.

 (Respondent=s Brief, First Point Relied On.)  Prayson is not

applicable here.  While the court in Prayson did state that

judicial decisions that change procedural law are Ato be given
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prospective effect only,@ the Missouri Supreme Court=s decision

in Linthicum not result in a change in procedural law.  Rather,

the court merely rendered an interpretation of a venue statute

in a manner consistent with prior court decisions. 

Respondent may argue that State ex rel. DePaul v.

Mummert, 870 S.W.2d 820 (Mo. banc 1991) was overruled by

Linthicum.  However, the Missouri Supreme Court in Linthicum

found otherwise.  After professing its holding in Linthicum the

court stated, AState ex rel. DePaul Health Center v. Mummert does

not hold to the contrary and still applies whenever a defendant

is dismissed from a lawsuit rather than added to it.@  Linthicum,

57 S.W.3d at 358.  Linthicum, therefore, did not effect a change

in procedural law but, rather, simply interpreted a provision of

section 508.010, the general venue statute.  And despite

Respondent=s argument to the contrary, judicial decisions

interpreting Missouri statutes can be retroactively applied. 

See Holmes v. Interiors by Canova, 58 S.W.3d 915 (Mo. Ct. App.

2001) (the court held that the Missouri Supreme Court=s prior

decision in Bass, in which it interpreted the term Ausual

business@ as set forth in section 287.040.1, a workers=

compensation statute, applied retrospectively to injuries
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received prior to the decision.)  See Bass v. National Super

Markets, Inc., 911 S.W.2d 617 (Mo. banc 1995).  Obviously, there

is no bar to applying judicial decisions involving statutory

interpretations retroactively.

Furthermore, any argument by Respondent that Linthicum

does not apply retroactively must fail in light of the Missouri

Supreme Court=s decisions in Landstar and Miracle Recreation. The

Missouri Supreme Court remanded those cases to the trial courts

to Adetermine venue in accord with Linthicum.@ See State ex rel.

Miracle Recreation Equipment Co. v. O=Malley, 62 S.W.3d 407 (Mo.

banc 2001); State ex rel. Landstar Ranger, Inc. v. Dean, 62

S.W.3d 405 (Mo. banc 2001).  Respondent, however, continues to

argue that State ex rel. Landstar and Miracle Recreation do not

mandate retroactive application of Linthicum.  (Respondent=s

Brief, First Point Relied On, ' A.)  Relators do not see how

those cases can be interpreted otherwise.  Both cases were

pending at the time Linthicum was decided and, as set forth

above, were remanded to be decided in accord with that decision.

 Respondent appears to argue that because the Motion to Transfer

in Miracle Recreation was unopposed on remand, the case is

distinguishable from the underlying case.  Relators can only
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assume that venue was not challenged on remand because the

plaintiffs in that case realized any attempt to prevent transfer

of the case in light of the Linthicum decision would be useless.

 This alleged distinction enunciated by plaintiffs between

Miracle Recreation and the underlying case is nothing more than

a feeble attempt to divert this Court=s attention from the real

issue: that both Landstar and Miracle Recreation mandate

retroactive application of the Linthicum decision.

Respondent has exceeded his jurisdiction by refusing

to apply Linthicum to the underlying case.  Pursuant to

Linthicum, venue must be determined from plaintiffs= Amended

Petition, which names both corporations and an individual as

defendants.  Accordingly, venue is governed by section 508.010

and, under 508.010, venue is improper in Jackson County.  The

Preliminary Writ should be made permanent and Respondent should

be ordered to take no further action regarding this case other

than to transfer it to a county in which venue is proper.

B. Sumners Fundamental Fairness Test, If

Applicable, Also Favors Retroactive

Application Of Linthicum To The Underlying

Case
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Plaintiffs argue Athat the Court=s decision in

Linthicum substantially affected their substantive rights@ and,

therefore, the Sumners Afundamental fairness@ test applies. 

(Respondent=s Brief, p. 15.)  While Relators maintain their

position that the Sumners test is not applicable to the court=s

decision in Linthicum, application of that test weighs in favor

of retroactive application.

First, Linthicum did not overrule clear past

precedent.  Plaintiffs argue that they relied upon State ex rel.

DePaul Health Ctr. v. Mummert, 870 S.W.2d 820 (Mo. banc 1991),

when filing their Abandoned Petition and then filing their

Amended Petition less than twenty-four hours later. 

(Respondent=s Brief, p. 19, fn 3.)  Plaintiffs= reliance on DePaul

is misplaced.  DePaul did not determine the issue of when a case

is brought for purposes of venue when a defendant is

subsequently added by an amended petition, as was done in the

underlying case.  Rather, DePaul determined when a case is

brought for purposes of venue when a defendant is subsequently

dismissed from a lawsuit. 

In DePaul, the plaintiffs filed their lawsuit in the

City of St. Louis.  Because they named both an individual and
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corporation as defendants section 508.010, the general venue

statue, applied.  Id. at 821.  One of the corporate defendants

filed a motion to quash because all of the defendants resided

in, and the cause of action accrued in, St. Louis County.  Id.

 Through discovery, it was determined that the individual

defendant was a resident of St. Louis County.  Id.  Plaintiffs

then dismissed the individual defendant and urged the court to

determine venue under section 508.040, the corporate venue

statute.  Id.  The court stated that Avenue is determined as the

case stands when brought, not when a motion challenging venue is

decided@ and, therefore, section 508.010, not 508.040, applied

to determine venue.  Id. at 823.  The court held that under

section 508.010, venue was improper in St. Louis City because

the case was originally brought against the individual defendant

as well as the corporations.  Id.

The facts in DePaul are inapposite to those presented

in the underlying case.  In the underlying case, plaintiffs did

not dismiss any defendants from their lawsuit after filing their

Abandoned Petition.  Rather, they filed an Amended Petition and

added defendant House less than twenty-four hours later. 

Therefore, if plaintiffs relied on DePaul as they argue, their
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reliance was misplaced because DePaul did not decide when a case

was brought for purposes of section 508.010 when a defendant is

added rather than dismissed from a lawsuit.  The Missouri

Supreme Court=s decision in Linthicum supports Relators= position

that plaintiffs= reliance on DePaul is misplaced.  The court,

after setting forth its holding regarding when a case is

Abrought@ for purposes of section 508.010, stated AState ex rel.

DePaul Health Ctr. v. Mummert does not hold to the contrary and

still applies whenever a defendant is dismissed from a lawsuit

rather than added to it.@  Linthicum, 57 S.W.3d at 858.  Any

argument by plaintiffs that they are prejudiced because they

relied on the DePaul decision must fail because the DePaul court

decided an entirely different issue than the one presented in

the underlying case.

Further, if plaintiffs did rely on DePaul, the goal of

such reliance was improper.  Plaintiffs reliance was simply to

validate their efforts to fix venue in a county plaintiffs

believe is more favorable to their cause.  Plaintiffs were fully

aware of their claims against House at the time the Abandoned

Petition was filed, having asserted the claims in the prior

lawsuit when plaintiff thought to do so would help them defeat
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diversity jurisdiction and would allow them to maneuver their

way to the state court venue of their choice.  Reliance on

DePaul for in this manner is improper and should not be

permitted.

Plaintiffs, therefore, will not be prejudiced in any

way if the Linthicum decision is applied to the underlying case.

 Relators, however, will be prejudiced if the decision does not

apply to determine venue.  As set forth in Relators= Brief,

Relators were served with the Abandoned Petition at the same

time they were served with the Amended Petition.  Therefore,

Relators should not be precluded from objecting to venue when

they did so at their first opportunity.  To hold otherwise would

be to work a hardship on Relators.  Therefore, the Sumners test

favors retroactive application of Linthicum.

C. Plaintiffs In the Underlying Case, Not

Relators, Are Attempting To Forum Shop For A

More Favorable Venue

It is disingenuous for plaintiffs to claim that they

are not forum shopping.  Both  plaintiffs are residents of

Phelps County.  Moreover, all of the events giving rise to their

 cause of action accrued in Phelps County.  When Relators were
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finally successful in their endeavor to transfer the prior

lawsuit out of Jackson County to Phelps County, where venue is

proper, plaintiffs dismissed their lawsuit, only to re-file it

back in Jackson County.  While plaintiffs are correct that a

plaintiff may choose his forum, the plaintiff must abide by the

venue statutes.  AThe purpose of the venue statutes is to provide

a convenient, logical, and orderly forum for litigation.@ 

Linthicum, 57 S.W.3d at 855.  Relators are not forum shopping

but are merely seeking compliance with the venue statutes and

are requesting this Court to make permanent the Writ of

Prohibition preventing Respondent from taking any further action

in this case other than to transfer it to a county where venue

is proper.

D. Relators Are Proper Parties To Challenge

Venue In The Underlying Case

Respondent also asserts that the Missouri Supreme

Court, with its decision in Linthicum, intended only to protect

Asubsequently added Missouri resident defendants.@  (See

Respondent=s Brief, Second Point Relied On.)  This argument by

Respondent is simply without merit and, if adopted, would lead

to absurd results.
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While Respondent is correct in his assertion that the

individual defendant Max House d/b/a Southside Motors has never

challenged venue in Jackson County, he is incorrect in his

assertion that Athe protections afforded by Linthicum are

inapplicable to the underlying case.@  (Respondent=s Brief,

Second Point Relied On, p. 22.)  The Missouri Supreme  Court=s

decision in Linthicum does not support such a proposition.  The

court in Linthicum held that a case is Abrought,@ for purposes of

section 508.010, Awhenever a plaintiff brings a defendant into

a lawsuit, whether by original petition or by amended petition.@

  Id. at 858.  The court went on to state: AThis interpretation

protects all party defendants equally and gives effect to the

intent of the legislature in enacting section 508.010(3).@  Id.

(emphasis added)  The Missouri Supreme Court, therefore, did not

limit the protections of Linthicum to only the defendant added

by the amended petition, but extended it to Aall party defendants

equally.@  See id. 

Adopting the approach set forth by Respondent would

lead to absurd results.  When a lawsuit is brought, any

defendant may challenge venue regardless of which defendant

destroys proper venue.  The same must hold true when defendants
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are subsequently added by an amended petition.  If venue is

improper as to the added defendant, it is improper as to all

defendants and any of them can properly object to venue.  When

a defendant is later added by an Amended Petition, not only

should the added defendant be given an opportunity to challenge

venue, but so should all defendants who would be subjected to an

improper venue.  This is particularly true under the facts of

the underlying case where plaintiffs amended their petition

without first serving Relators with the Abandoned Petition. 

Relators, therefore, had no opportunity to object to venue prior

to House being added to the lawsuit.  This fact, however, does

not preclude them from objecting to venue at their first

opportunity to do so, which was when they were served with the

Amended Petition.

Despite Respondent=s argument, Relators are proper

parties to object to venue in Jackson County, a venue that is

improper under plaintiffs= Amended Petition.  Linthicum  should

not be interpreted to discriminate between subsequently added

parties and the defendants originally namedBboth are entitled to

proceed in a county where venue is proper under Missouri venue

statutes, here, section 508.010.
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E. Respondent Erred In Allowing Plaintiffs In

The Underlying Case To Revive Their

Abandoned Petition

In support of his argument that plaintiffs= Abandoned

Petition was properly revived, Respondent cites a Western

District Court of Appeals case, Welch v. Continental Placement,

Inc., 627 S.W.2d 319 (Mo. Ct. App. 1982).  It is impossible,

after reading this case, to understand how it can be cited in

favor of reviving an original petition.  In Welch, the plaintiff

filed her first petition in 1972 which included claims for fraud

and deceit against the defendant.  Id. at 320.  In 1975,

plaintiff amended the petition and filed a First Amended

Petition.  Id. at 320-21.  In the First Amended Petition, the

plaintiff omitted the fraud and deceit claims and sought only

reformation of the contract formed between her and the

defendant.  Id. at 321.  The case went to trial in 1977.  Id.

 Before submission of the case to the jury, the plaintiff was

granted leave to file a Second Amended Petition.  Id.  In the

Second Amended Petition, the plaintiff reasserted the fraud and

deceit claims as well as the claim for reformation of the

contract.  Id.
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Defendant moved for summary judgment on the deceit and

fraud claims, arguing that the statute of limitations for those

claims had expired because the Aacts complained of occurred in

1971.@  Id.  The plaintiff argued that the 1977 Second Amended

Petition related back, under Rule 55.33(c), to the 1975 First

Amended Petition, which in turn, related back to the 1972

Petition, therefore, preserving her claims under the five year

statute of limitations.  Id.  The Court of Appeals disagreed

with the plaintiff, stating:

This argument overlooks the consequence of a

pleading amendment which abandons an earlier

theory or claim for recovery.  When an

amended pleading is filed, the former

pleading is abandoned and is no longer

before the court.  Weir v. Brune, 256 S.W.2d

810 (Mo. 1953).  An abandoned petition

becomes a mere >scrap of paper= insofar as the

case is concerned.  Leis v. Massachusetts

Bonding and Insurance Co., 125 S.W.2d 906

(Mo. Ct. App. 1939).  Where a petition has

been replaced by an amended petition, the
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original petition has been abandoned and it

may not be considered for any purpose. 

State ex rel. Fechtling v. Rose, 189 S.W.2d

425 (Mo. 1945).

Id. at 321-22.

The court then found the plaintiff=s deceit and fraud

claims barred by the statute of limitations.  Welch, therefore,

supports Relators= not Respondent=s position regarding abandoned

pleadings.

In support of reviving the Abandoned Petition,

Respondent also cites Deister v. Kansas City Northwestern

Railway Co., et al., 195 S.W. 499 (Mo. 1917).  Respondent=s

reliance on this case is also misplaced.  Deister dealt with the

revival of actions against representatives or successors of

corporations pursuant to Kansas statutes.  Deister had

absolutely nothing to do with revival of a petition that had

been abandoned by filing of an amended petition.

In summary, Respondent has absolutely no support for

his action of reviving plaintiffs= Abandoned Petition.  There is

simply to Missouri rule or decision that allows such a

procedure.  As stated above, and previously in Relators= Brief,
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A[w]here a petition has been replaced by an amended petition, the

original petition has been abandoned and it may not be

considered for any purpose.@  See Welch, 627 S.W.2d at 321.  See

also State ex rel. Crowden v. Dandurand, 970 S.W.2d 340, 342

(Mo. banc 1998) (once plaintiffs file an Amended Petition, they

abandon their original petition); New First National Bank v.

C.L. Rhoses Produce Co., 58 S.W.2d 742, 744 (Mo. 1932).  Because

plaintiffs= Abandoned Petition is a legal nullity, Respondent

erred when he allowed plaintiffs to revive that petition.

III. CONCLUSION

Relators respectfully state that Respondent erred in not

applying the Missouri Supreme Court=s decision in Linthicum to

the underlying case.  Plaintiffs Abrought@ this suit, for venue

purposes, at the time their Amended Petition was filed against

both corporations and an individual and, therefore, section

508.010 applies to determine venue.  Because none of the

defendants are residents of Jackson County and because the cause

of action did not accrue there, venue under section 508.010 is

improper in Jackson County.  For these reasons and those set

forth in the Relators= Brief, Relators request this Court to make

its Preliminary Writ permanent and prohibit Respondent from
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taking any further action on this case other than to transfer it

to a county where venue is proper.
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