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ARGUMENT 

 In  it s subst itu t e br ief, Appellan t  a rgues tha t  a  blood sample may be 

taken  from a  person  suspected of drunk dr iving, even  without  a  warran t , 

because the fact  t ha t  evidence of in toxica t ion —the dr iver ‟s blood-a lcohol 

conten t—begins to dissipa te prompt ly is an  exigen t  circumstance permit t ing 

the warran t less sea rch . App. Sub. Br . a t  17-29. The At torney Genera l agrees 

with  Appellan t ‟s ana lysis. The purpose of th is am icus br ief is to emphasize 

tha t , due to the evanescence of blood-a lcohol evidence, it  is object ively 

reasonable to a llow law enforcement  officers to order  war ran t less chemica l 

test s on  persons who the officers have probable cause to believe have been  

dr inking and dr iving. 

 The United Sta t es Supreme Cour t  recent ly reaffirmed tha t  

“warrant less searches a re a llowed when the circumstances make it  

reasonable, with in  the meaning of the Four th  Amendment , to dispense with  

the warran t  requirement .” Kentucky v. King, 131 S.Ct . 1849, 1858 (2011). The 

test  for  r easonableness is object ive—irrespect ive of an  individua l officer ‟s 

subject ive beliefs or  mot ives, a  warran t less sea rch  is const itu t iona l if the 

circumstances, viewed object ively, just ify the act ion . S ee id . a t  1859. 

Respondent ‟s a rgument  leans heavily on  Corpora l Winder ‟s  (the a r rest ing 

officer ‟s) “thought  process” and the fact  tha t  Winder  did not , according to 
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Respondent , believe tha t  an  emergency existed. Resp. Sub. Br . a t  9 -10, 25-29. 

But , as King pla in ly teaches, Cpl. Winder ‟s subject ive belief was ir relevant . 

The relevant  quest ion  is whether , object ively speaking, it  was reasonable to 

order  a  blood t est  without  fir st  applying for  and obta in ing a  warran t .  

 “[T]he need to prevent  the imminen t  dest ruct ion of evidence has long 

been  recognized a s a  sufficien t  just ifica t ion  for  a  warran t less search .” King, 

131 S.Ct . a t  1856; S chm erber v. Californ ia , 384 U.S. 757, 770-71 (1966) 

(holding tha t  a  war ran t less search  was permit ted when “the delay necessary 

to obta in  a  warran t  . . . th rea tened the dest ruct ion  of evidence.”).  Missour i 

cour t s have r ecognized tha t , in  the con text  of a  drunk -dr iving invest iga t ion , 

“[e]xigent  circumstances a r ise from the need to move quickly because the 

percentage of a lcohol in  the bloodst ream dimin ishes with  t ime and. . . t he 

delay caused by having to obta in  a  warran t  might  resu lt  in  the dest ruct ion  of 

evidence.” S tate v. Dowdy, 332 S.W.3d 868, 870 (Mo. App. S.D. 2011) (quot ing 

Murphy v. Director of R evenue, 170 S.W.3d 507, 514 (Mo. App. W.D. 2005)); 

S tate v. Lerette, 858 S.W.2d 816, 819 (Mo. App. W.D. 1993) (same).   

 Respondent  a rgues tha t  the inevitable degrada t ion  of blood -a lcohol 

evidence does not  qua lify as a  sufficien t  exigent  circumstance  to permit  a  

warran t less search  because a lcohol in  the bloodst ream dissipa tes a t  a  

predictable ra t e and one can  “easily est imate the blood a lcohol level a t  the 

t ime of opera t ion  of the motor  vehicle” if the test  is delayed. Resp. Sub. Br . a t  
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24-25.
1
 As Appellan t  a rgued in  the subst itu te reply br ief, t he science behind 

the ret rograde ext r apola t ion  of blood-a lcohol evidence is subject  to cr it icism , 

and thus Respondent ‟s reliance on  th is process to a t tack t he reasonableness 

of prompt  chemica l test ing is misplaced. App. Sub. Reply Br . a t  5-14. Bu t  

Respondent ‟s a rgument  fa ils for  two addit iona l, more fundamenta l r easons . 

 First , Respondent ‟s a rgument  asks th is Cour t  to adopt  a  ru le tha t  

would require officers to a llow evidence to degrade in  favor  of obta in ing less 

reliable evidence la ter . To prove the offense of dr iving while in toxica ted, the 

Sta te must  show tha t  the defendan t  opera ted h is vehicle while in  an  

in toxica ted or  drugged condit ion . § 577.010, RSMo 2010. Missour i cour t s have 

held tha t  “t ime is an  element  of impor tance” tha t  t he Sta te must  establish  in  

proving tha t  the defendant  was drunk when he drove, ra ther  than  before or  

a fter  the opera t ion  of h is vehicle. S ee e.g. S tate v. Davis, 217 S.W.3d 358, 360 

(Mo. App. W.D. 2007). To tha t  end, t he cour t s have noted, “the longer  the 

in terva l between dr iving and test in g, t he less accura tely the test  r eflects the 

sta te of the dr iver  a t  the t ime of the a r r est .” S tate v. Varnell, 316 S.W.3d 510, 

514 (Mo. App. W.D. 2010). Thus, a  chemica l tes t  to measure a  dr iver ‟s BAC, 

conducted three hour s a fter  he was observed dr iving will less accura tely 

reflect  h is level of in toxica t ion  a t  the t ime he was dr iving than  would a  t est  

conducted just  one hour  a fter  he was observed dr iving. It  is not  object ively 

                                         
1
 The ACLU makes th is same argument  in  it s am icus br ief. 
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reasonable to requir e officers to a llow reliable evidence to degrade while they 

seek to obta in  a  war ran t . 

 Second, Respondent ‟s proposed ru le would require officers to specula t e 

about  facts tha t  a re not  ava ilable to them in  t rying to determine whether  an  

exigency exist s. In  eva lua t ing whether  an  officer ‟s act ion  is reasonable for  

Four th  Amendment  purposes, cour t s must  examine whether  “the facts 

ava ilable to the officer  a t  the moment  of the seizure or  search  „warran t  a  man  

of reasonable caut ion  in  the belief‟ tha t  the act ion  taken  was appropr ia te.” 

Hudson v. Michigan , 547 U.S. 586, 623 (2006) (quot ing T erry v. Ohio, 392 

U.S. 1, 21-22 (1968)) (descr ibing “reasonable suspicion” standard); see also 

Illinois v. R odriguez , 497 U.S. 177, 188 (1990) (not ing tha t , “[a ]s with  other  

determina t ions bea r ing upon search  and seizure,” an  officer ‟s determina t ion  

tha t  he received consent  to sea rch  must  be based on  the fact s ava ilable to the 

officer  a t  the moment).  

Respondent  and h is suppor t ing am ici a rgue tha t  a  warran t less 

chemica l test  is unreasonable if a  magist ra te is ava ilable to issue a  warran t  

or  if scien t ist s could use ret rograde ext rapola t ion  to est imate the dr iver ‟s 

BAC from a  delayed test . But  these facts will seldom be r eadily apparen t  to 

officers in  the field. An officer , conduct ing a  DWI stop in  the middle of the 

n ight , may not  know whether  a  magist ra te can  be expedit iously reached or  

whether  the prosecutor  will be able to find an  exper t  to est imate the dr iver ‟s 
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BAC if the officer  wait s to conduct  the t est . What  the officer  does know is  tha t  

the dr iver  appear s to be in toxica ted  and tha t , with  every minute tha t  passes, 

the chemica l evidence of in toxica t ion  is dissipa t ing. These circumstances in  

themselves make it  object ively reasonable for  a  police  officer  who has 

probable cause to believe tha t  a  dr iver  is in toxica ted to order  an  immedia te 

chemica l test  without  fir st  delaying the invest iga t ion  by seeking a  warran t .  

Respondent ‟s suggest ion  tha t  an  officer  migh t  be able to wait  a  few hours, 

obta in  a  warran t , and conduct  the test  la ter  without  ser iously compromising 

the evidence is specula t ive a t  best  and does not  render  an  officer ‟s 

determina t ion  to proceed with  the warran t less search  object ively 

unreasonable.   
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CONCLUSION  

 The t r ia l cour t  clear ly er red in  gran t ing Respondent ‟s mot ion  to 

suppress. The suppression  order  should be reversed and the case remanded 

for  t r ia l. 

Respect fu lly submit ted, 

 

CHRIS KOSTER 

At torney Genera l 
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