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POINTSRELIED ON

I
Response to defendants’ first point relied on: Thetrial court did not err in awarding 66
damages because 66 suffered a loss and did not profit from the condemnation and its
abandonment; the sale of the Property in November 1993 was too remote in timeto

establish thefair market value of the Property in September 1989.
66, I nc. v. Crestwood Commons Redev. Corp., 998 SW.2d 32 (Mo. banc 1999)
Conway v. Judd, 723 SW.2d 905 (Mo. App. 1987)
Louis Steinbaum Real Estate Co. v. Maltz, 247 SW.2d 652 (M 0. 1952)
Oursv. City of Rolla, 14 SW.3d 627 (Mo. App. 2000)
11.
Response to defendants’ second point relied on: Thetrial court did not err in awarding
66 the sum of $136,507 in attorney’ sfeesfor thework performed in the condemnation
abandonment action.
66, I nc. v. Crestwood Commons Redev. Corp., 998 SW.2d 32 (M o. banc 1999)
Dossv. Epic Healthcare Management Co., 997 SW.2d 523 (Mo. App. 1999)

North Missouri R. Co. v. Lackland, 25 M 0. 515 (M 0. 1857)

10



111,
Response to defendants’ third point relied on: Thetrial court did not err in awarding 66
itsreal estate taxespaid during the period 66 was an involuntary owner of the Property
because the condemnation prevented 66’ s sale of the Property.
66, I nc. v. Crestwood Commons Redev. Corp., 998 SW.2d 32 (Mo. banc 1999)

1V.
Response to defendants’ fourth point relied on: Thetrial court did not err in allowing 66
torecover all of itsattorney’sfeesrelated to the defense of the condemnation action.
Murphy v. Carron, 536 S.\W.2d 30 (M o. banc 1976)

V.
Response to defendants’ points relied on five and eight: The trial court did not err in
denying defendants a set-off for the complete amount of the Section 523.045 inter est
judgment awar ded in the condemnation proceeding; as shown in the Opening Brief, the
trial court erred in giving defendants any set-off at all for thissum.
Crestwood Commons Redev. Corp. v. 66 Drive-In, Inc.,

882 S\W.2d 319 (Mo. App. 1994)

City of Cottlevillev. American Topsoil, Inc., 998 SW.2d 114 (Mo. App. 1999)

VI,

Response to defendants’ sixth through eighth pointsrelied on: 66 is entitled to recover

damages for the interest it paid on its mortgage after the sale of its property to
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Crestwood Festival wasblocked aswell asfor the $60,000 it spent in lease ter mination
paymentsprior tothefiling of the condemnation for thereasonsstated in the Substitute
Opening Brief.
No additional authority cited

VII.
Response to defendants' ninth point relied on: 66 isentitled to prejudgment interest on
its claims for carrying costs, including both mortgage interest and taxes, and on the
$60,000 |ease ter mination paymentsto Emmis.

Ehrlev. Bank Bldg. & Equip. Corp of America,

530 S.W.2d 482 (Mo. App. 1975)

12



STATEMENT OF FACTS

In their Statement of Facts, defendants assert that the Statement of Factsin 66's
Substitute Opening Brief violates Rule 84.04(c) because it is “largely based on
unsupportable legal arguments and certain facts not supported by the record and
rejected by thetrial court.” Respondents Substitute Brief at 8.

Thisisacompletely inaccurate assertion. Thelack of any basisfor the assertion
Isapparent because defendants do not point to asinglefact in 66’ sbrief that they claim
iIscontrary to afactual finding by thetrial court. It isregrettablethat defendants have
chosen torely on baseless attacksin lieu of reasoned argument. If 66 had asserted any
fact rejected by thetrial court, it iscertain that defendantswould have highlighted it.
The facts in the case, however, were largely undisputed. Indeed, as to the only area
wher e ther e was a genuinefactual dispute between the partiesat trial — attorney’ sfees
— thetrial court found 66’ s evidence credible and awar ded 66 the full amount claimed.

Asdemonstrated in the Substitute Opening Brief, thetrial court did not reject
66’ s facts. Thetrial court essentially adopted 66's factsin total but rejected many of

66's legal arguments.' [See LF 244-46]. That is why, with the sole exception of 66's

The exception to thetrial court’ s adoption of 66’ s facts related to expert withess
Donna Smith's calculation of the real estate taxes paid. Compare LF 245-46 ( 16) with
Exhibit 4. See also Tr. 155-58 (cross-examination of Smith); Respondents’ Substitute Brief

at 18 n.3. 66 does not dispute the trial court’ s rejection of this aspect of Smith’s calculaions,

13



third point relied on, the standard of review on 66’s appeal is de novo, while the
standard of review on defendants’ cross-appeal isthestandard established by Murphy
v. Carron, 536 S\W.2d 30, 32 (Mo. banc 1976) 2

Indeed, it isdefendantswho from timeto time stray into theimproper assertion

of factsthat areeither unsupported by the evidence or that have actually been re ected

and therefore did not appeal the portion of the judgment relating to calculation of the property

tax element of 66’ s carrying costs damages. Substitute Opening Brief at 38.

The standard of review on 66's third point relied on is abuse of discretion
because thetrial court’s award to defendants of a set-off to damages for 66’ s receipt of real

estate sales contract extension payments beginning in May 1, 1990 was clearly against the
logic of thetrial court’sruling cutting-off 66’ s entitlement to mortgage interest carrying costs

as of November 28, 1989. Substitute Opening Brief at 66-70.
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by the courtseither in thiscaseor in the prior condemnation proceedings. Defendants
misstatements of fact relate primarily to two issues — the evidence supporting the
award of attorney’sfeesand the circumstances surrounding the sale contract between
66 and Crestwood Festival.

1. Evidence of attorney’sfees.

Defendants assert that 66’ s evidence of its attorney’ s feesincurred in the condemnation
action was based solely upon the combination of the testimony of a*“ purported” expert, Charles
Seigd, I, and “ scattered billing statements.” Respondents’ Substitute Brief at 15-16.

Defendants’ assertions mischaracterize and omit evidence, and run in the face of the
trial court’s express finding that:

The Court finds Mr. Seigel’ stestimony credible asto the attorneys fees

incurred by 66 in connection with the condemnation action. In addition,

the Court, as an expert in legal fees, finds the total amount being sought

by 66 as damagesfor legal feesincurred in the underlying condemrétion

action is reasonable and necessary, even when incurred by multiple law

firms, and for the defense of the declaratory judgment action brought by

the City of Crestwood.
[LF 244]. In addition, as shown below, the detailed billsfor the law firmsthat provided services
to 66 in the condemnation aswell asthe time records for the Nations & Mueller law firm were

fully available to defendants at trial.
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Thetrial court properly found Seigel to be an expert on the subject of attorney’ s fees.
Seigel received a bachelor’s degree in accounting in 1981 and alaw degreein 1984. He has
practiced law his entire career in St. Louis, beginning at Gallop Johnson & Neuman, alarge
Clayton law firm. He was elected a partner at Gallop Johnson in 1991. At thetime, he wasthe
youngest person ever made apartner at the firm. He formed hisown law firmin 1992. [Tr. 16-
17].

Throughout his career, Seigel has worked on condemnations and other real estate and
business litigations. Shortly before thistrial, he had tried “avery complex issue involving the
rights of atenant to participate in acondemnation award” before Judge Wallace, thetrial judge
in this case® He frequently representsreal estate developers and construction companies, and
represented the City of Creve Coeur in acomplicated zoning matter. [Tr. 18-19].

Seigel provideslega services primarily on an hourly basis. He handles al of the billings
to clients for his law firm, and also had significant billing responsibility while at Gallop
Johnson. He has previously testified about the reasonableness of attorney’sfees. [Tr. 19-20].

In preparing to provide his opinion, Seigel reviewed all of the pleadings, the deposition

transcripts, the numerous appellate court opinions rendered in this case, exhibits, invoices, and

3 The case is reported as City of Peerless Park v. Dennis, 42 S.W.3d 814 (Mo.

App. 2001).
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other documents substantiating the fees. [Tr. 21]. He went through “each one of the invoices
Y4 reviewed every single page of the entries’s " [Tr. 32]. He met with attorneys Dan Rabbitt,
Terry Mueller, and Joe Jacobson to discuss their roles in the case, the nature of the fees that
were incurred, and the issues that they dealt with. He did this“so | could get a sense for both
the general bottom-line figure as to whether or not it was reasonable and also whether the
individual entriesthat were on the invoices were reasorable and were required asaresult of the
condemnation action.” [Tr. 21].

Seigd reviewed the invoices from both of Rabbitt’ s law firms, reviewed the checks that
were issued to those firms on behalf of 66, and compared those documents to the amounts
being claimed by 66 for attorney’ sfeesto Rabbitt’s law firms. Although he noted that some of
the fees were incurred by Rabbitt in a declaratory judgment action brought while the
condemnation was pending, he concluded that those fees were necessary to defend 66's
position in the condemnation action. [Tr. 21-24].

Seigel reviewed the Nations & Mueller bills and time records. Based on thisreview and
his conversations with Mueller, it was obvious to Seigel that Nations & Mueller had a very
substantial role in the condemnation litigation, doing legal research and drafting, and working
with the Rabbitt law firm. Seigel concluded that Nations & Mueller’ s fees were reasonable and
necessary to the condemnation action. [Tr. 24-26].

Seigel considered that Nations & Mueller never formally entered their appearance in
the condemnation action, and gave his opinion that this did not affect either the reasonableness
or necessity of their fees:

17



Certainly, that wouldn’t be unusual for a firm to request fees,
reasonable fees for attorneys who may not be formally entered as
counsel for aparticular party.

For example, Bryan Cave may have three people listed as the
attorneys of record, but their billing records may show seven or eight
different lawyers. And, certainly, no one would conclude because they
used seven or eight lawyers they wouldn’t be entitled to reasonable
feesla

[Tr. 24-25].

4 Seigel also compared the attorney’ s fees claimed by 66 with the attorney’ sfees

that defendants paid to their primary counsel, Bryan Cave, in the condemnation action. Bryan
Cave was paid fees of $324,730 in the condemnation action, compared with the $278,811 paid

to the Rabbitt and Nations & Mueller law firmsjointly. [Tr. 28-31; Exhibits 16A-C; see also

18



Tr. 87-92 (identifying exhibits 16A-C)]. Seigel’ s comparison did not include the fees paid by
defendants to Greensfelder Hemker & Gale, Bryan Cave's co-counsel in both the condemna-

tion and the present action.
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After making this general review, Seigel reviewed each individual invoice for reason-
ableness:
When | went through the invoices of Mr. Rabbitt's firm and Mr.
Mueller's firm, what | looked at was the hourly rates charged for the
particular individuals that were working on the cases. | also looked
through line items to see whether there was any items that stuck out as
being an unusual item. For example, if somebody had a telephone
conference over a particularly small issue and it had five hours of time
down there, that would have sent out a red flag. If somebody had five
hoursfor researching what | believe to be arelatively complex issue, that
would certainly be acceptable. So | did go through each one of the
invoices to determine both the — that the hourly rates were reasonable
and that the entries— and while I’ m not going to purport to tell you that
| did an in-depth study of every single entry, what | was looking for when
| reviewed every single page of the entries is if there was something
that stuck out to be an unreasonable charge, and | found none.
[Tr. 31-32 (emphasis added)].
Exhibits 2 and 3 were admitted in evidence as summary of Seigel’ sexpert opinions. [Tr.
27, 34]. These summarized the various attorney’ s fees bills, both in the condemnation action,
Exhibit 2, and in this abandonment action, Exhibit 3. [Tr. 34-35]. Seigel testified that he

reviewed the underlying documents, including invoices and cancelled checks, and “ all of

20



the numbers added up.” [Tr. 49]. Thedocumentsreviewed by Seigd included detailed records
of Nations & Mueller’s legal services through condemnation abandonment. [Tr. 77-79; see
also Exhibit 21].

Thus, Seigel was a qualified expert who had available to him documentary and other
evidence sufficient to support his opinions as to the necessity and reasonableness of the
attorney’s fees. Moreover, the billing invoices were neither “scattered” nor “random,” as
defendants characterize them. Exhibit 21, for example, provides detailed daily descriptions of
the work performed by Nations & Mueller throughout the condenmation, aswell as during the
periods immediately before and after the condemnation. Exhibit 21 includes both typed
monthly “time service records’ as well as the handwritten daily paper time slips prepared by

the lawyers at Nations & Mueller. Bills for Rabbitt’s law firms can be found in Exhibit A.>

> Although the time records for Rabbitt’s legal services were not offered in

evidence, the bills submitted by him and paid by 66 reflect the time spent and services
provided. [Exhibit A]. Thereisno dispute that the only matters Rabbitt’ s law firms handled for

66 related to the condemnation. [Tr. 105].
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Finaly, defendants’ suggestion that the Nations & Mueller billsincluded time expended
by the firm in their role as general counsel for the Wehrenberg family of companiesis not
supported by any evidence. Defendants’ assertion that Nations & Mueller “merely assigned a
percentage of the total 2 without any indication that those items related to the defense of the
condemnaion action,” Respondents’ Substitute Brief at 16, misstates the record and improp-
erly focuses on one exhibit, Exhibit 3, without considering the other exhibits, including Exhibit
21. Charles Nicks, 66’ s chief financial officer, testified that the only portion of the Nations
& Mudller billsincluded in the damages were those bills paid during the condemnation relating
to the condemnation. [Tr. 105]. Nickstestified that when heinitially prepared the schedul e of
damages, Mueller went through the invoices, identified those items not related to the condem-
nation, and deducted those amounts. [Tr. 108-10].

Mueller's deposition testimony, offered in evidence by defendants, contradicts
defendants’ contentions that 66 only provided scattered invoices to establish its attorney’s
fees, and that the attorney’ s fees accrued while the appeal in Crestwood Commons Redev.
Corp. v. 66 Drive-In, Inc., 812 SW.2d 903 (Mo. App. 1991) (“Crestwood I"), was pending
were not accrued in connection with the condemnation action.

Mueller isalawyer. He has been licensed in Missouri since 1972. [LF 25]. He testified
concerning the attorney’ sfees of Nations & Mueller which are claimed as damagesby 66. [LF
26]. Mudller and hisfirm began providing legal representation to Wehrenberg Theaters and its

related companies, including 66, in 1978. [LF 29]. The fees for his law firm claimed as
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damages by 66 begin with the filing of the condemnation July 11, 1989, and end with its
abandonment July 10, 1992. [LF 26].

At hisdeposition, Mueller provided defendants counsel with time dlips supporting each
attorney’ sfee charge relating to Nations & Mueller for which 66 sought recovery. [LF 43-45;
see Exhibit 21 (includes copies of the time dlips)]. These were “the time service slipswhich
are generated by my law firm as work is accomplished for a client, and a copy of the time
service record which accompanied statements to 66 Drive-In, Inc. over the applicable
period’s” [LF 27].

The total legal feesthat 66 is requesting relating to Nations & Mueller’s servicesis
$170,690. [LF 31, 43]. Mueller’s calculation of legal feesexcludes servicesto 66 other than
defense against the condemnation action or work on real estate contracts that did not close as
aresult of the pendency of the condemretion action. [LF 42-43]. Mueller eliminated from his
calculation all charges to 66 for day-to-day legal matters or other corporate legal services,
such astax advice or general corporate advice. [LF 43].

During the period while the Crestwood | appeal was pending, prior to the termination
of the Crestwood Festival contract, 66 and the defendants were engaged in extensive
negotiations for a “global settlement” that would have included abandonment of the
condemnation filing. Nations & Mueller represented 66 in these negotiations, which led to
documents being drafted and put in escrow but never consummated. [LF 37-38]. 66’ s attorneys
were aso engaged in the same time period in a declaratory judgment action tied to the
condemnation.
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The declaratory judgment involved all parties, it was partly as a
consequence of the city’s unusual step of having approved [Crestwood
Commons| as adeveloper at the sametime as having issued a conditional
use permit to Crestwood Festival Associates and conditioning that %4 on
the outcome of adeclaratory judgment action as to which of the parties
ought to be able to proceed to devel op the property.Va

If there had not been a pending condemnation action, there would
not have been aneed for a declaratory judgment action. There would have
been a conditional use permit issued to Crestwood Festival, [and] 66
Drive-In would have closed on Crestwood Festival Va

[LF 48 (testimony of Mueller)].

During the same period, Nations & Mueller were actively engaged in providing 66 with
advice about the pending appeal and reviewing the briefs, in negotiating and drafting different
contracts for 66's unsuccessful attempts to sell the property, and in negotiating with
defendants' counsel towards the proposed “global settlement” of the condemnation
proceedings. [LF 52-53; see also Tr. 180]. Mueller's view is that all of these efforts were
closely tied to the condemnation action. [LF 53]. Thetrial court, asthe finder of fact, agreed.
2. 66’ s sale contract with Crestwood Festival.

Defendants assert that 66 had a contract to sell the Property to Crestwood Festival for

$7.2 million, and that although the contract was originally scheduled to close September 13,
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1989, “the parties disputed whether Crestwood Festival was actually willing and able to close
at that time.” Respondents’ Substitute Brief at 12 & n.2.

These assertions areincorrect. First, the contract price was not for $7.2 million. It was
for $7 million plus a 10% ownership interest in Crestwood Festival. The 10% ownership
interest was “worth at least $700,000, if not more, if the property had been developed.” [Tr.
170, 176 (testimony of Ronald Krueger, owner and chief executive officer of 66); Exhibit 5;

see also Tr. 205-06].°

6 In support of their $7.2 million figure, defendants cite LF 218. See
Respondents’ Supplemental Brief at 12 n.2. LF 218 is a page from the transcript of the
summary judgment motion hearing. The only dollar figure mentioned on the page, $7 million,
appearsin aquestion by thetrial judgeto counsel. No witness was testifying, and thefigureis

obviously being used as an approximate figure in the question.
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Remarkably, defendants made the same erroneous statements about the contract
value in their original brief in the Court of Appeals. They repeat the error before this Court

notwithstanding that their error was pointed out to them below.
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Second, while defendants’ counsel have repeatedly asserted that Crestwood Festival
was not willing and able to close in September 1989, defendants have never offered any
evidence to support this naked assertion. Their brief does not cite any portion of the record or
other evidence in support of the assertion. Consequently, there wasno factual dispute between
the parties on thisissue. The only evidence offered on the issue at trial was that Crestwood
Festival was ready, willing and able to close on September 13, 1989, and remained ready,
willing and able to close on its purchase of the Property until running into financia difficulties
in June or July, 1990. [Tr. 173-83].

Defendants' assertion is also contrary to thetrial court’simplicit factual findings that
it was the condemnation that prevented the sale of the Property to Crestwood Festival in
September 1989, see discussion in Substitute Opening Brief at 31-32, 37-39, which indicates
that the trial court accepted Krueger’ s testimony that Crestwood Festival was ready, willing,
and ableto close in September 1989. Thetrial court’simplicit factual finding was consistent
with the factual findings in prior proceedings between these parties. Indeed, the Court of
Appeals in its 1994 opinion affirming the award of interest in the condemnation action,
rejected defendants’ argument that the condemnation did not block the sale to Crestwood
Festival. “The trial court found [66] was entitled to interest because the condemnation
proceeding hindered its ability to sell the property during the condemnation proceedings and
[66] suffered financial loss.” Crestwood Commons Redev. Corp. v. 66 Drive-In, Inc., 882

S.W.2d 319, 321 (Mo. App. 1994) (“Crestwood 11").
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Defendants’ assertion that Krueger admitted that 66’ s contract with Crestwood Festival
was not contingent upon termination of the condemnation is also incorrect. See Respondents’
Substitute Brief at 18. Krueger testified that the contract required him to convey good title and
that he could not do so as long as the condemnation was pending. [Tr. 197-99; Exhibit 5]. As
noted above, thetrial court in the condemnation case found that the condemnation proceeding
hindered the sale to Crestwood Festival, thereby damaging 66, and the Court of Appeals
affirmed that finding. Crestwood I, 882 S\W.2d at 321.

ARGUMENT
l. Response to defendants’ first point relied on: The trial court did not err in
awarding 66 damages because 66 suffered a loss and did not profit from the

condemnation and its abandonment; the sale of the Property in November 1993

was too remote in time to establish the fair market value of the Property in

September 1989.

Defendants’ first point relied on contends that 66 is not entitled to any damages because
it is supposedly “an opportunistic real estate speculator” who allegedly made a big profit from
the Property and is therefore not entitled to any damages. Respondents’ Substitute Brief at

29.7

Defendants' contention that 66 voluntarily and opportunistically involved itself
in the condemnation has previously been rejected. Crestwood I, 882 SW.2d at 322. 66

occupied the Property since 1946 pursuant to along-term lease. [LF 78]. In 1988, when 66
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closed on its purchase from the prior owner of the reversionary or fee interest in the Property,
66 had an additional 20-plusyearsremaining onits lease. This |lease was at a bargain rate of
$10,000 per year. [LF 236; Tr. 188-90, 204-05]. The leasehold interest was worth $6 million
or more. [Tr. 207]. 66 paid $3.5 million for the reversionary rights, asum well in excess of its
value, so that 66 could get absolute control over the Property for redevelopment. [Tr. 207]. It
was defendants, in contrast, who acted wrongfully.“[T]here is nothing in the record that
indicates [66] delayed the proceeding other than by refusing to accept appellant’ s offer that was
well below other offersit had recelved, and over amillion dollars below the price it ultimately

received for the property.” Crestwood 11, 882 SW.2d at 322.
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Defendants’ argument is asfollows:

First, the measure of damagesfor an owner whose sale of property isinterrupted isthe
same whether the interruption is caused by a breaching buyer or by a third-party, such as a
condemnor. Respondents' Substitute Brief at 31-33, citing Oursv. City of Rolla, 14 SW.3d
627 (Mo. App. 2000) (citations omitted).

Second, the measure of damages for an owner whose sale of property isinterrupted is
the contract price less the fair market value on the date the sale should have been completed.
Wherethe fair market value equal's or exceeds the contract price, the owner suffersno loss and
istherefore not entitled to damages. Id.

Third, the contract price for the sale to Crestwood Festival was approxi mately $7.2
million and 66 ultimately sold the Property to National Super Markets for nearly $8 million.
Consequently, 66 “actually realized a benefit of $800,000” asaresult of the interruption of the
Crestwood Festival sale and therefore was not damaged. Respondents’ Substitute Brief at 30,
33.

Fourth, 66 further benefitted from the condemnation by receiving $182,000 in contract
extension payments by Crestwood Festival and by receiving $400,000 [actually $250,000] in
condemnation interest from defendants, and thus reaped a“windfall” from having its Property

condemned. Id. at 332

8 Defendants’ fourth contention was addressed in the Substitute Opening Brief at

66-76 and thusis not discussed in the response to this point relied on.

30



Defendants’ argument is misguided and misstates both the applicable law and the
applicable facts. The standard of review isMurphy v. Carron, 536 S.W.2d 30, 32 (Mo. banc
1976). Under this standard, the judgment of atrial court should be affirmed unless“thereisno
substantial evidence to support it, unless it is against the weight of the evidence, unless it
erroneously declaresthe law, or unlessit erroneously appliesthe law.” 1d. Defendants’ first

13

point relied on should be denied. Thetrial court’s decision to rgject defendants’ “no damages’
argument is supported by the evidence and does not erroneously declare or apply the law.

1. Although Ours supports the conclusion that condemnation abandonment
damages are to be determined by the same measure of damages as used in breach
of contract cases, the differencesin the circumstances faced by an owner whose
sale is frustrated by a buyer’s breach and one whose sale is blocked by a
condemnation are sufficiently great as to make the Ours Court’s analogy
inappropriate.

66 agrees that Ours holds, as defendants contend, that the damages available to a
frustrated seller of real property are the same regardless of whether the sale is frustrated by
the buyer’s breach or by the sale being prevented by athird party. Ours, 14 S\W.3d at 629.
Although in Our s the sale was prevented by the filing of an injunction and not a condemnation
action, id. at 628, the reasoning in Ours appears on its face to apply to caseswhere area estate
saleis prevented by thefiling of acondemnation.

66 respectfully suggeststhat, Ours notwithstanding, theinterruption of a sale by reason

of abreach by the buyer is not the same as an interruption caused by the filing and pendency
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of acondemnation. In abreach by the buyer, the owner can within a reasonable period of time
sell the property to another at its fair market value. Thisis part of the meaning of fair market
vaue. “‘Far market vaue Y4 isaphrase without ambiguity in the law. It means ‘the price which
property will bring when it is offered for sale by an owner who iswilling but under no compul-
sion to sell and is bought by a buyer who iswilling or desires to purchase but is not compelled
to do s0.”” Peterson v. Continental Boiler Works, Inc., 783 S.W.2d 896, 900 (Mo. banc 1990)
(citation omitted).

Consequently, the general damage rule reflects the common sense recognition that an
owner isnot injured if he can turn around and in areasonable amount of time sell the property
for more money than he had been contractually bound to accept. In an interruption of a sale
by reason of a condenmnation, however, the condemning entity has interrupted not just the
immediate sale contract but all potential replacement sales at fair market value for so long
asthe condemmnation remainsin force. That is because a condemnation invariably ties up the
assets being condemned. Missouri State Park Board v. McDaniel, 513 S.\W.2d 447, 449 (Mo.
1974); Crestwood 11, 882 S.W.2d at 321; see also LF 127; accord Phoenix Redevel opment
Corp. v. Walker, 812 SW.2d 881, 884 (Mo. App. 1991) (sales made under threat of
condemnation not admissible as comparabl e because price reflects a compromise rather than
fair market value); Metropolitan State Ry. Co. v. Walsh, 94 S.W. 860, 864 (1906) (same).

A major reason condemnation effectively blocks the sale of condemned property,
especially property for development, isthat “[t]he law of Missouri has long held that one who
obtains an interest in land after the commencement of condemnation proceedings takes the
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land subject to those condemnation proceedings.” State v. Sarling Plaza Partnership, 832
S.W.2d 518, 521 (Mo. banc 1992) (post-filing purchaser not entitled to either notice or
hearing in condemnation proceedings), citing City of . Louisv. Busch, 252 Mo. 209, 158
S.W. 309, 312 (1913). Consequently, when a property isin condemnation, both the money
used to acquire the property as well as any money spent on developing the property is at risk
so long as the condemnation is pending.

Thus the owner whose sale isinterrupted by a condemnation does not have the ability
of thejilted seller to realize the fair market value of his property by turning around and selling
it to another. It istherefore not appropriate to measure condemnation abandonment damages
solely in terms of the comparison between contract price and market value.

The reasoning of Oursisalso not fully applicable in condemnation abandonment cases
because the owner in such a case is entitled to damages not available to a frustrated seller in
abreach of contract case, including “attorney’ s fees and other reasonable expenses/s ” 66, Inc.
v. Crestwood Commons Redev. Corp., 998 SW.2d 32, 40 (Mo. banc 1999) (“Crestwood 1V”);
see also id. at 38 (damages include costs, expenses, and actual losses). In other words, this
Court’ sdecision in Crestwood 1V has already established a damages measure different than that

applied in breach of contract cases.
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2. Evenif the breach of contract analogy were appropriate, the proper measure of
damages under that model would ook to the market value of the Property on the
date the sale to Crestwood Festival would have taken place and not the price at
which 66 ultimately sold the Property four years later.

Assuming for the purposes of argument that defendants are correct in their contention
that Ours is controlling here and that the breach of contract measure of damages applies,
defendants’ first point relied on should still be rejected because defendants misapply the law
of damages applicable to breach of contract cases.

Defendants point to the price at which the Property ultimately sold four years after the
date it would have sold to Crestwood Festival but for the condemnation, and conclude that 66
has no damages because “the property became more valuable — for whatever reason.”
Respondents’ Substitute Brief at 33 & n.8. This argument, however, misstates the law of
damages applicable in breach of real estate sale contract cases. Damages in such cases, as made
clear by the decision in Ours and in countless other cases, are the difference between the
contract price and the market priceon the day that the sale would have closed but for the
breach, without regard to the profit that the seller may have made in a subsequent advantageous
disposition.

Defendants' argument also misstates the facts. First the facts.

Defendants assert that 66’ s contract to sell the Property to Crestwood Festival was for
$7.2 million. Infact, as noted previously, 66’ s contract was to sell the Property to Crestwood

Festival for $7 million plus a 10% equity interest. The 10% equity interest was valued by 66
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at no lessthan $700,000, for atotal contract value of no less than $7.7 million. The Crestwood
Festival contract wasto close September 13, 1989. [Tr. 170, 176; Exhibit 5; see also Tr. 205-
06]. The ultimate sale of the Property did not take place until November 1993 — more than
four years later — at a price of $7.9 million. Crestwood IV, 998 SW.3d at 37. Thus, the
ultimate sale price exceeded the prevented sale price by approximately $200,000, not the
$800,000 difference stated by defendants, and only after a four year delay. There was no
evidence offered at trial asto what the market value of the Property was on or about September
13, 1989, the date the sale to Crestwood Festival should have closed.
Now the applicable law.
Ours, the chief caserelied on by defendantsin their first point, held:
If Cracker Barrel had breached the sales contract, unquestionably, the
City’ s measure of damage would have been the * difference between the
contract price and the market value of the property on the date the sale
should have been completed.” ¥4 A defaulting buyer is entitled to show
the seller of real estate suffered no damage if the fair market value of the
subject property equals or exceeds the purchase price.
Ours, 14 SW.3d at 629 (citation omitted; emphasis added).
“The damage from the contract breach is neither reduced nor increased by subsequent
events because the amount is set by values on the sale date. No obligation therefore controls
the action of the seller asto aresale and that detail isimmaterial unless either party choose to

rely on the resale as evidence of market value at the time of the first aborted sale.” Leonard
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v. American Walnut Co., Inc., 609 S.W.2d 452, 455 (Mo. App. 1980). “It followsthat aresale
Y4 even at a price which enables him to realize an overall profit on the transaction, does not
affect the measure of damages, i.e., damages are not decreased because of a subsequent
advantageous disposition.” Louis Steinbaum Real Estate Co. v. Maltz, 247 S.W.2d 652, 655
(Mo. 1952) (purchaser damages); Essex v. Getty Oil Co., 661 SW.2d 544, 551 (Mo. App.
1983). “The seller may resell the property or retainit and, in either event, be entitled to recover
his loss measured by the difference between the contract price and the market price.” Hawkins
v. Foster, 897 SW.2d 80, 87 (Mo. App. 1995); Gilmartin Bros,, Inc. v. Kern, 916 S.W.2d 324,
332 (Mo. App. 1995).

Here, while defendants could have presented expert opinion testimony or other
evidence asto the market value of the Property in September 1989, when the sale to Crestwood
Festival would have closed but for the condemnation, they failed to present any such evidence.
Instead, defendants rely on the price at which the Property sold in November 1993, more than
four years later, and on the condemnation commissioners’ award of $7.4 million entered in
December 1991, more than two years after the sale should have closed.

While Missouri law recognizes that a subsequent sale of a property can be evidence
relevant to its value on the date that an earlier, aborted sale would have taken place, thisrule
requires the subsequent sale to take place within areasonabl e time after breach. Leonard, 609
SW.2d at 455; Gilmartin, 916 SW.2d at 332 (six month gap reasonable).

There was no evidence that the November 1993 sale was relevant to the market value

of the Property in September 1989. Conflictsin the evidence concerning real estate values are
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for resolution by the fact finder. State v. Salmark Home Builders, Inc., 375 S.\W.2d 92, 99-
100 (Mo. 1964); Hawkins, 897 S.W.2d at 87. Here the trial judge considered defendants
contention that the sale to National should affect her damage calculation and rejected it,
holding:
Defendants claim Plaintiff cannot be damaged at al by the condemnation
because Plaintiff sold the property for more than the purchase price it
would have received from the Crestwood Festival contract. However, it
is only speculation that the increase in the value of the property was
caused by the condemnation. The increase in the value of the property
could have been due to other economic forces unrelated to the
condemnation. Therefore, Plaintiff can still recover for damages caused
by the abandoned condemnation even though it ended up selling the
property to National for more than the purchase price in the Crestwood
Festival contract.
[LF 239 (1 14)].

Defendants assert, without citation to authority, that the cause of the sale price
increase is“irrelevant. The only pertinent point isthat the property became more valuable —
for whatever reason.” Respondents’ Substitute Brief at 32 n.8. Defendants’ position is patently
erroneous. The only pertinent point is what the fair market value of the Property was on the
date the sale to Crestwood Festival should have closed. The sale price on adate four years later

isirrelevant except to the extent it hel ps establish the fair market value of the Property on the
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earlier date on which damages are to be calculated. Indeed, defendants’ assertion that “ the
property became more valuable” completely undercuts any basis for contending that the
November 1993 sale priceis evidence of the Property’ s market value in September 1989.

The commissioners’ award, while two years closer in time to the date of the blocked
sale, is not a market price and was for approximately $300,000 less than the value of the
Crestwood Festival contract. Thus, if the $7.4 million award in December 1991 was evidence
of the Property’ s market value in September 1989 — and 66 does not contend that it is— that
award would support the conclusion that 66 was damaged by approxi mately $300,000 just on
the prevented sale alone, without consideration of attorney’s fees and the other damages an
owner is entitled to in a condemnation abandonment case. See Ours, 14 SW.3d at 629
(damages equal contract price less market value).

3. Defendants’ breach of contract damages theory actualy supports greater

damages than those sought by 66.

Thetria court did not err in finding that the price at which the Property ultimately sold
was hot relevant to 66’ s damages. There simply was not sufficient evidence at trial from which
the court could find the fair market value of the Property at the time the Crestwood Festival
contract would have closed. The absence of this evidence is appropriate — thisis not a breach
of contract case and the evidence that was properly submitted to the Court was the evidence of
66' s actual damages. These damages are established on the record with precision and in great

detail. See, e.g., Substitute Opening Brief at 24-26, 56-58.
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Nevertheless, if one accepts defendants’ invocation of a breach of contract damages
theory, the amount of damages to which 66 would be entitled would be greater than the amount
sought. Excluding the attorney’ s fees for the moment, 66 is seeking $2,173,052 for actual
mortgage interest paid less closing extension fees, $90,058 for real estate taxes paid limited
by operating losses, and $60,000 for |ease termination payments. Id. at 80. Theseitemstotal
$2,323,110.

If one applies damages under a breach of contract theory, however, the damages would
be $2,520,000, excluding attorney’s fees. Id. at 62. The analysis and calculation is
straightforward. Under Missouri law:

There is respectable authority to the effect that where the seller, after

breach by the buyer, resellsthe land to athird person and obtains thefull

contract price on resale, he can recover no damages for breach of the

contract by the buyer except interest for theinterval beforeresale
Conway v. Judd, 723 S.W.2d 905, 909 (Mo. App. 1987) (emphasis added).

In Conway, “[t]here was no direct evidence asto the market value, as distinguished from
the contract price, of the property,” on the date the sale wasto take place. 1d. at 910. Noting
that the owner would not have sustained any loss of profit unless the market value was below
the contract price, the court held that the owner nevertheless sustained aloss from the delay
in receiving the purchase price. 1d. The court therefore awarded the owner breach of contract

damages equal to the statutory interest at nine percent (9%) on the original contract price for
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the period running from the date the sale would have closed but for the breach until the date the
property ultimately sold. 1d.
Applying the same approach here, and assuming for the purpose of argument that the
10% interest in Crestwood Festival that 66 would have received was without value, the damage
calculationis:
$7 million purchase price.
Four year delay in receiving the purchase price.
Annual interest at nine percent is $630,000.
Total interest over four yearsis $2,520,000.
Itis66’sview, however, that it is entitled to the lesser of (a) the interest on the delayed
purchase price and (b) its actual out of pocket losses. Consequently, the Court should enter
judgment in favor of 66 on all damage items other than attorney’s fees in the amount of

$2,323,110, not $2,520,000.
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3. Response to defendants’ second point relied on: Thetria court did not err in awarding
66 the sum of $136,507 in attorney’ sfeesfor the work performed in the condemnation
abandonment action.

Defendants assert that, under the “American Rule,” 66 is not entitled to recover its
attorney’ sfeesin the condemnation abandonment case, but islimited to its attorney’ sfeesin
the underlying condemnation action. The standard of review isMurphy v. Carron, 536 S.w.2d
30, 32 (Mo. banc 1976). Defendants are in error. The logic of the Missouri Supreme Court’s
decisions affirming the existence of a cause of action for condemnation abandonment supports
the conclusion that 66 is entitled to recover all of its legal fees, both in the condemnation
action and in the abandonment action.

In one of the earliest cases to recognize a cause of action for abandonment of
condemnation, this Court held:

It is obvious that if the company is permitted to discontinue [the
condemnation], all the costs and expenses of the land owner should be
paid by the company. This will embrace all the costs of the case and
counsel fees, both here and in the court where the case was tried.

North Missouri R. Co. v. Lackland, 25 Mo. 515, 534 (Mo. 1857) (emphasis added), quoted

in Meadow Park Land Co. v. School District of Kansas City, 257 SW. 441, 444 (Mo. 1923).
It cannot reasonably be disputed that the present litigation “was the natural and

proximate result of the wrong or breach of duty” by defendants. See Crestwood 1V, 998 SW.2d

at 40-42. “Abandonment of condemnation proceedingsinvariably damagesthe landowner.” 1d.
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at 42 (emphasis added). Moreover, under Missouri law, the landowner’s claim for condem-
nation damages must be filed in a separate action; it cannot be filed in the condemnation action
itself. 1d. at 39. It is undisputed that the attorney’ s fees in the condemnation action are proper
damages. Furthermore, this Court previously held that the attorney’ s fees have been multiplied
by defendants Schnuck’s and Hycel’ s improper use of an uncapitaized alter ego. Id. at 42
(multiplicity of lawsuits caused by defendants).

It would be odd indeed to hold that in a case where the measure of damages includes
attorney’ sfees, and where the rules of civil procedure require the “ counterclaim” for damages
be filed in a separate action and not in the condemnation action, that the attorney’s fees
incurred in the separate but linked “ counterclaim” action should be excluded from the damages.

These circumstances thus make this case fall within the recognized exception to the
“American Rule” for collateral litigation:

In Missouri attorney’ s fees are ordinarily recoverable only when
authorized by statute or contract, when a court of equity finds it
necessary to award them in order to balance benefits, or when they are
incurred because of involvement in collateral litigation.Va

To be awarded attorney’ s fees incurred as a result of collateral
litigation, the wronged party must show that the litigation was the natura
and proximate result of the wrong or breach of duty by the other party,
that the fees were necessarily and in good faith incurred to protect the
wronged party from injury and that the amount of the feesis reasonable.
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Dossv. Epic Healthcare Management Co., 997 SW.2d 523, 525 (Mo. App. 1999), quoting
Forsythe v. Starnes, 554 SW.2d 100, 111 (Mo. App. 1977). Here, the present litigation was
“the natural and proximate result of the wrong” committed by defendants, as the only method
by which 66 could recover its damages for the condemnation and its abandonment was by filing
a separate sulit.

Defendants contend that 66 is not entitled to claim the benefit of the collateral
litigation exception to the American Rule on attorney’s fees because, purportedly, that
exception only appliesto litigations with athird party. See Respondents’ Substitute Brief at
35. While the cases cited by defendants stand for the proposition stated, they do not defeat
66's claim for attorney’ s fees.

None of the casesinvolves aclaim for attorney’ s feesin a condemnation abandonment
case. Defendants concede, as they must in light of this Court’s rulings, that the owner in a
condemnation abandonment case is entitled to recover attorney’ s fees; the only issue isthe
scope of that right. Condemnation abandonment cases should reasonably present another
exception to the American Rule for fee recovery. None of the cases cited by defendants
analyze the scope of the landowner’ s entitlement to attorney’ s fees following abandonment of
a condemnation, and thus none is controlling here.

Furthermore, this case literally fits within the third party litigation requirement of
defendants’ cases. The condemnation was filed by Crestwood Commons Redevel opment
Corporation. It was not filed by Schnuck or Hycel. The abandonment action, however, had to

be filed against Schnuck and Hycel because, due to their use of Crestwood Commons as their
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uncapitalized alter ego, it wasimpossible for 66 to recover its damages in the condemnation

by a suit against Crestwood Commons alone. See Crestwood 1V, 998 SW.2d at 42.

Thus, given that (1) condemnation abandonment cases are cases where recovery of
attorney’s fees is a primary element of the owner’s damages and are thus themselves an
exception to the “American Rule” on attorney’ s fees, and (2) that the rules of civil procedure
require that such damages claims be brought in a separate lawsuit and not as a counterclaim in
the condemnation action, and (3) that the only plaintiff in the condemnation action was
Crestwood Commons, an uncapitalized shell corporation incapable of even paying the interest
judgment entered in that action, and (4) that Crestwood Commons’ uncapi talized status resulted
in 66 having to sue Schnuck and Hycel, the third parties who controlled it, it is reasonable to
conclude that the trial court did not err in awarding 66 its attorney’ sfeesin the present action
as part of its damages.

4. Response to defendants’ third point relied on: Thetria court did not err in awarding
66 its rea estate taxes paid during the period 66 was an involuntary owner of the
Property because the condemnation prevented 66’ s sale of the Property.

The standard of review for defendants’ third point relied on isMurphy v. Carron, 536
S.W.2d 30, 32 (Mo. banc 1976).

The bulk of the defendants’ argument under its third point relied on does not address the
specifics of the real estate tax portion of 66’s carrying cost damages that are the supposed
subject of the point, but instead offers a rehash of why damages should not be permitted in

cases of condemnation abandonment. See Respondents’ Substitute Brief at 37-42. The
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doctrine adopted by the appellate courts of this State and most recently restated by this Court
in Crestwood 1V may be “unique,” as stated by defendants, or not. It does not matter. The
doctrine is a fair, just, and appropriate rule that a non-governmental entity granted the
awesome power of eminent domain be financially responsible for the expenses and losses it
imposes on alandowner whose property it condemnsiif it abandons the condemnation. Itisa
good rule, it isonethat this State has followed for over 150 years, and it is one that this Court
recently unanimoudly affirmed. Crestwood IV. For these reasons, 66 shall not address
defendants' arguments about why it is supposedly such abad rule.

Defendants also argue that 66's claim for damagesis for “incidental and consequential
damages,” and that such damages can only be recovered in a tort action. Respondents’
Substitute Brief at 43. Defendants contend that this Court “anayzed it [the condemnation
abandonment cause of action] as aquasi-contractual matter based on principles of ‘inherent
equity,’” and that therefore 66 is not entitled to the “incidental and consequential” damages
claimed. Id., citing Crestwood IV, 998 SW.2d at 38.

Defendants’ arguments are wrong for several reasons.

First, this Court never categorized, labeled or analyzed the condemnation abandonment
cause of action as* quasi-contractual,” and indeed it is not. Contractual relationships, including
quasi-contractual relationships, are entered into voluntarily. It cannot be disputed that 66 did
not enter into avoluntary relationship with Crestwood Commons or the other defendants. See
Crestwood 1V, 998 SW.2d at 41-42 (“the condemnee 4 forced by the condemnation action

to deal with the corporation alone”).
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Second, it is not the case that incidental and consequential damages are only available
in tort actions. See, e.g., Cooper v. Bluff City Mobile Home Sales, 78 S.\W.3d 157, 166 (Mo.
App. 2002) (incidental and consequential damages available for breach of contract to purchase
goods under U.C.C.); Anuhco, Inc. v. Westinghouse Credit Corp., 883 S.W.2d 910, 920 (Mo.
App. 1994) (reasonably foreseeable consequential damages available for breach of contract).
Thus, while 66 does not believe that its damages are properly characterized as incidental and
consequertia because they reflect direct losses resulting from defendants’ blocking of the sale
to Crestwood Festival, even if they were properly so characterized, that 1abel would not require
the common law condemnation abandonment claim to be atort.

Third, it is not 66’s position that condemnation abandonment is necessarily a tort.
While the doctrine is more similar to a tort doctrine than it is to any of the other legal
categories usually used, such as contract, status, statutory, and property, it is unique. Like
condemnation actions themselves, the cause of action for condemnation abandonment is sui
generis, as defendants themsel ves acknowledge. Respondents’ Substitute Brief at 43. But see
City of Cottleville v. American Topsoil, Inc., 998 SW.2d 114, 119 (Mo. App. 1999)
(condemnation abandonment is atort).

Fourth, defendants’ argument that a private condemnor does not “breach alegal duty”
to an owner by abandoning a condemnation because it has a statutory right to abandon a
condemnation, proves too much. If a private condemnor had an absolute statutory “right” to
abandon a condemnation without paying damages, as defendants contend, this Court would not

have unanimously held that damages are due in these circumstances. With great power comes

46



great responsibility. By assuming the State’ s awesome power of eminent domain, defendants
also assume the responsibility of paying for the damagesthat they causein the exercise of that
power.

The balance of the general arguments raised by defendants in this subsection of their
third point relied on have been previously addressed in detail in the Substitute Opening Brief
and do not need to be repeated in detail here. Suffice it to say that contrary to defendants
assertions that the only damages permitted in these cases have been for attorney’s fees and
litigation costs, see Respondents’ Substitute Brief at 44-45, the courts have consistently held
that the owner is entitled to “costs, expenses and actual losses ¥4 attorney’s fees and other
reasonable expenses and losses,” Crestwood 1V, 998 SW.2d at 38, 40; dueto “incurring legal
expense and having assets tied up, etc.,” Missouri State Park Board, 513 SW.2d at 449; “and
that the damages will include loss of rents and counsdl fees,” . Louisv. Meintz, 107 Mo. 611,
615, 18 SW. 30, 31 (Mo. 1891). If the damages were limited, as defendants assert, to
attorney’ sfees and litigation costs, these other items, such aslost rents and having assets tied
up, would not have been included over the years in the courts opinions on the damages
recoverable in a condemnation abandonment case.

Finally, defendants are dismissive of 66's citation of and reliance upon “dicta’ from the
“condemnation blight” case of State ex rel. Washington Univ. Med. Ctr. Redev. Corp. v.
Gaertner, 626 SW.2d 373 (Mo. banc 1982). See Respondents’ Substitute Brief at 45. This
criticism is odd, asthis Court initsprior opinion in this case cited and relied upon the exact
same portions of the case as does 66 in the current appeal. Crestwood 1V, 998 S.W.2d at 39.
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1. Thereal estate taxes paid after the date of the sale of the Property to Crestwood
Festival would have closed are an appropriate element of damages.
At pages 45 through 48 of Respondents’ Substitute Brief, defendantsfinally addressthe
issue of real estate taxes as an element of 66’ s carrying costs claim.
Defendants argument is simple: 66 owned the land; 66 used the land; nothing stopped
66 from selling the land, albeit for substantially below fair market value; therefore 66 owed the
taxes.

To make this argument, however, defendants grossly misrepresent the record and the

Asto therecord, it is not the case that “[t]he only competent testimony in the record
showed that 66’ sinability to close on its contract with Crestwood Festival was caused not by
the condemnation, but by the faltering finances of Crestwood Festival’s principal.”
Respondents Substitute Brief at 46. As shown in detail in theSubstitute Opening Brief at 28-
32 (citing Tr. 173-83, and Exhibit 5), the closing date for the sale to Crestwood Festival was
continued eleven times over the course of nine months due solely to the condemnation. It was
not until after the final extension was made, in June or July 1990, that Trammell Crow ran into
financial difficulty causing it to abandon the project. [Id.; see also Tr. 195-97]. The only
testimony on thisissue was that of Mr. Krueger, and it isinappropriate — and contrary to the
standard of review — for defendants to misrepresent his testimony in this fashion.

Similarly, defendants statement that the record establishes that 66 could have sold the

Property but did not because Krueger wanted more money, Respondents’ Substitute Brief a
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46, is also misleading. An owner is not obliged to give his land away to avoid the burden of
forced ownership after a condemnor stops the sale of the property. Obviously, one can usualy
price any property, including one under condemnation, low enough that a speculator will be
willing to take therisk of buying it subject to the condemnation. The price that will attract such
abuyer, however, isnot going to be anywhere near the fair market price for the property. There
is nothing improper about 66 wanting to receive the fair market value of its property.
Crestwood I, 882 SW.2d at 322.

Finally, defendants contend that 66's acquisition of the fee interest in the Property
when it was subject to a blighting ordinance demonstrates that the condemnation did not
prevent the sale of the Property to Crestwood Festival. It iswell established under Missouri
law that until acondemnation action isactually filed, persons are free to buy and sell property
within ablighted areaat will without adverse implication should a condemnation ultimately be
filed. That is because every property is deemed to be at risk of condemnation and the presence
of ablighting ordinance does not sufficiently increase that risk to the damage of the property
or itsowner. Sate ex rel. State Hwy. Comm’ nv. Armacost Motors, Inc., 552 SW.2d 360 (Mo.
App. 1977).

Therationale for 66’s damage claim for the recovery of some of thereal estate taxes
it paid is straightforward. But for the condemnation, 66 would have closed on the sale of the
Property to Crestwood Festival and would not have had the obligation to pay taxes on the
Property. Thetrial court recognized the merits of this claim, but also recognized that 66 had

apotential benefit from continued ownership and possession of the Property, that is, the ability
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to continue to use the Property as adrive-in theater and thereby make money from it. Thetrial

court therefore held that 66 could only recover itstaxes on the Property if it in fact operated

the theater at aloss, and that the amount that could be recovered would be limited to the lesser

of thetaxesand theloss. [LF 239].

The limitations imposed by the trial court on this damage element are reasonable, and
this portion of the judgment should be affirmed.

5. Response to defendants’ fourth point relied on: Thetrial court did not err in alowing
66 to recover all of its attorney’s fees related to the defense of the condemnation
action.

Thefactsrelevant to defendants’ fourth point relied on are stated at length in 66’ s reply
statement of facts, supra at 13-22. The standard of review on this point relied on isMurphy
v. Carron, 536 SW.2d 30, 32 (Mo. banc 1976). Defendants make numerous assertions about
the absence of factual evidence in support of 66's claims. As demonstrated in the reply
statement of facts, defendants’ assertions are without merit. 66 has met its burden of proving
both the reasonableness and the necessity of its attorney’ s feesincurred in the condemnation
action.

Defendants’ cases are inapposite. In Hester v. American Family Mut. Ins. Co., 733
Sw.2d 1 (Mo. App. 1987), the party seeking attorney’s fees “offered no evidence at al
concerning attorney’ s fees, the amount of work done, or the reasorabl e value of the services.”
Id. at 3. In Manfield v. Auditorium Bar & Grill, Inc., 965 SW.2d 262 (Mo. App. 1998), the

party seeking attorney’ sfees ssmply asked for and received 15% of the balance owed on certain
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promissory notes as attorney’ s fees, notwithstanding the notes' requirement that the fees be
reasonable. Given the compl ete absence of any evidence as to the nature of the legal services
performed, other than that thiswas a*“simple promissory note case,” the Court of Appeasheld
that it could not affirm aflat 15% fee as reasonable. Id. at 268. In Tepper v. Tepper, 763
S.W.2d 726 (Mo. App. 1989), adissolution case, wife requested $10,000 in attorney’s fees
and $5,000 in expert costs with no explanation other than she felt she needed the money to
continue the litigation. The Court of Appeals held that, given the complete absence of any
evidence in the record as to what the fees and expenses were for, the order could not be
affirmed. 1d. at 726.

Here, in contrast with defendants’ cases, there was plenty of evidence in the record to
support the award of attorney’ sfees. There was extensive testimony by an experienced expert
witness who reviewed every page of every invoice, interviewed the lawyers who provided the
legal servicesin the condemnation action and reviewed their depositions, reviewed all of the
pleadings, orders, and appellate decisions, and who otherwise became fully familiar with the
condemnation litigation, and who expressed his expert opinion under oath that the fees claimed
were reasonable and necessary both in the aggregate and individually, that the hourly rates were
reasonable, that everything added up, and that there was nothing in any fee claim that raised any
suspicion. [Tr. 16-87]. In addition, underlying billing records, including both monthly state-
ments and daily time dips, were available to defendants and in evidence. [Exhibits 21, A, B, and
C]. The tria court found Seigel’s expert testimony credible. This evidence, by itself, was

sufficient to support the trial court’s judgment on attorney’ s fees.
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Defendants’ citation to Mueller v. Bauer, 54 SW.3d 652 (Mo. App. 2001), and State
exrel. Missouri Hwy. & Transp. Comm’'nv. Modern Tractor & Supply Co., 839 SW.2d 642
(Mo. App. 1992), and other cases excluding expert witness testimony, are smply not on point.
In Mueller, plaintiff attempted to introduce portions of supposed depositions in evidence
through the use of an unsigned and unnotarized expert witness' s affidavit. The “affidavit” stated
that the expert could not offer an opinion on the issues raised in defendant’s motion of
summary judgment due to the absence of documentary evidence. Mueller, 54 S\W.3d at 657-
68. In Modern Tractor, the trial court permitted expert witnhesses to testify to land valuein a
condemnation case based on a land plat developed by a non-testifying expert that was both
contrary to the zoning regulations and contrary to the testifying experts' own opinions about
the proper development of the land. The Court of Appeals held the expert testimony
inadmissible as based on improperly speculative evidence. Modern Tractor, 839 SW.2d at
654-55. Here, in contrast, the expert witness, Seigel, conducted his own investigation, review-
ing al of the relevant invoices and interviewing the fact witnesses, i.e., the attorneysin the
condemnation action. His opinions were based on evidence, not speculation.

Furthermore, the trial court is an expert on attorney’ s fees. While defendants contend
that this expertise does not come into play here because Judge Wallace was not the judge who
tried the condemnation action, see Respondents’ Substitute Brief at 51 n.15, defendants omit
to mention that Judge Wallace handled the condemnation abandonment case for some two
years, holding several conferences, reviewing extensive cross-motions on summary judgment

on damages, hearing afull afternoon of argument for summary judgment, and presiding over
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abench trial. She has undoubtedly obtained sufficient familiarity with all of the issues to be
able to opine with expertise on the reasonable attorney’ sfeesin the prior condemnation action,
especially as she had the advantage of Seigel’s expert opinion testimony and summary
documents, Exhibits 2 and 3.

While defendants make specific objections to various charges for attorney’ sfees, it had
the opportunity to make those objectionsto thetrial court, which rejected them. Defendants
assertions about Mueller’ stestimony, such as his supposed admissions of improper charges,
are also inaccurate and misleading, as can be easily seen by reading the Mueller deposition
transcript. [LF 42-55]. For example, defendants contend that 66's damages figures include
unrelated legal services. Mueller explained in his deposition that the attorney’ s fees originally
calculated by 66 were greater than the figures ultimately submitted because Nicks, the CFO,
had erroneously included the full amount of the charges madeto 66 in his original schedules
and did not at that time have the benefit of Mueller’s subsequent review, which limited the
chargesto only those related to the condemnation. [LF 42-43].

In short, the evidence of the attorney’ s feesin the condemnation action weas substantial
and was sufficient to support both the expert witness testimony of Seigel as well as the trial
court’s judgment. Defendants' request that the case be remanded for yet another hearing is

without merit and should be denied.
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6. Response to defendants’ pointsrelied on five and eight: Thetrial court did not errin
denying defendants a set-off for the complete amount of the Section 523.045 interest
judgment awarded in the condemnation proceeding; as shown in the Opening Brief, the
trial court erred in giving defendants any set-off at all for this sum.

Thisissue was addressed in large measure in the fourth point relied on in the Substitute
Opening Brief at 70-76. The arguments will not be repeated here. Defendants do raise an
additional argument, however, that ought to be addressed. Defendants contend that because 66
presented evidence at the interest hearing in the condemnation court concerning the fact that
it had incurred attorney’ s fees and interest expenses as a result of the condemnation, the entire
principal amount of the interest award should be held to be duplicative of the damages awarded
in this case, and that there should therefore be a set-off for the entire interest award amount,
$250,586.

Defendants contention iswrong. The opinion of the Court of Appeals in defendants
appeal from the interest judgment is directly on point and is consistent with that of the various
courts cited in the Substitute Opening Brief. That is, the award of interest in acondemnation
proceeding is unrelated to any damages the owner may have suffered from the condemnation
abandonment and only relates to the loss of the use of the money the condemnor should have
paid into court while the condemnation was proceeding. The Court of Appeals held:

In this case the condemnor did not elect to abandon until 206 days after
the commissioners’ report wasfiled nor did the condemnor pay the award

to the condemnee or the court. There is no dispute about these facts.
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Respondent did not have use of the $7,399,990.00 award after the
commissioners’ report was issued. Its loss was the return it would
have made on that sum. Therefore, the trial court's finding that respon-
dent suffered financial losswas correct. Whether respondent did or did
not suffer additional losses during the 206 daysis not relevant to the
interest award because, as stated above, 8 523.045 covers a specific
loss to the condernee namely, the return it could have earned by
making use of the award from the date of the report. Respondent
suffered a loss because the award was not available for its use and
that isthe damage 8 523.045 compensates Respondent requested relief
under 8 523.045 and thetrial court’sfinding of financial lossis suppor-
ted by the evidence. The court’s decision was in accordance with the
statute. Appellant's contention is denied.
Crestwood I1, 882 S.W.2d at 332 (emphasis added).

Because the attorney’ s fees and carrying costs incurred by 66 are “not relevant to the
interest award” made in the condemnation action, but are rather the basis for the damages to
which 66 is entitled in this separate case, it makes no sense to assert that the interest award is
duplicative of the damages here ssmply because irrelevant evidence about attorney’ s fees and
carrying costs was admitted at the interest award hearing.

In short, the interest award provided compensation to 66 for loss of use of the funds;

the damages in this case provide 66 compensation for the expensesincurred as adirect result
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of the condemnation. Thereis no overlap and there should be no set-off, let alone the complete
set-off demanded by defendants.

Defendants cite City of Cottleville v. American Topsoil, Inc., 998 S.W.2d 114 (Mo.
App. 1999), apparently as support for their contention that the interest award provided by
Section 523.045 overlaps or duplicates the damages resulting from abandonment of a
condemnation action. Respondents’ Substitute Brief at 57. Presumably, the interest award
would therefore be compensating the owner for the same loss that is compensated by the
common law remedy detailed in Crestwood 1V, thus leading to defendants’ conclusion that the
two remedies are overlapping and duplicative.

Whilethisisanice argument, it is not well supported by the decisionin Cottleville. The
holding in Cottleville is simple: an award of interest pursuant to Section 523.045 is
discretionary, as stated in the statute itself. Cottleville, 998 SW.2d at 117. The Cottleville
court nowhere states, however, that the discretionary interest is duplicative of or overlaps with
the common law damage claim. Indeed, the strong implication is that the Cottleville court
recognized that the interest award and common law damages do not overlap:

Prior to the enactment of Section 523.045, condemnees had no right,
under the constitution or by statute, to collect damages sustained by
virtue of the pendency of the proceedings in abandoned condemnation
actions. Any damageswererecoverable only in atort action. In particular,
condemnees had no right to interest on damage awards in such actions

and courts had no power to award such interest.
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Id. at 119 (citations omitted).
We last consider defendant’ s argument that the trial court improperly
relied on its failure to prove “special” damages. In its order, the trial
court recited the procedural history of the motion, which included
defendant’ s declination of the court’ s offer to hold an evidentiary hearing
on damages. Thetrial court’sinclusion of thisfact does not indicate that
the trial court’s ruling was improperly based on plaintiff’s failure to
prove any nonrecoverable damages resulting from the condemnation
award. Instead, the court was giving the landowner the opportunity to
show any circumstances which would make a discretionary award of
interest equitable because of any practical deprivation of ownership
rights which may have occurred after the commissioners' report was
filed. The landowner did not offer any such evidence.

Id. at 120.

These two quotes together make it plain that, first, the interest that is awarded under
Section 523.045 is not available in the common law action, and, second, the interest award is
intended to be equitable and not based on whether the owner proves or failsto prove any special
damages.

The clear import of the Cottlesville decision is that it does not purport to change the
prior existing law that held, as shown in the Substitute Opening Brief, that the interest judgment

entered in the condemnation action is not duplicative of the damages to be awarded in a
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common law abandonment action, and that therefore defendants should not be entitled to any

set-off or credit for any portion of the interest award, et aone the entire amount.

7. Response to defendants’ sixth through eighth points relied on: 66 is entitled to
recover damagesfor the interest it paid on its mortgage after the sale of its property to
Crestwood Festival was blocked as well asfor the $60,000 it spent in lease termination
payments prior to the filing of the condemnation for the reasons stated in the Substitute
Opening Brief.

Itis66'sview that the defendants' sixth through eighth points relied on, which respond
inturn to 66’ sfirst through fourth pointsrelied on, do not raise any argument that requires any
extended response beyond those aready made above or argued in the Substitute Opening Brief.

66 would note, however, that it does not contend that mortgage interest or lease
termination fees would be proper elements of damages in all condemnation abandonment
cases. In a case involving a residence where the family continues to reside in the home
throughout the condemnation proceedings, for example, an award of mortgage interest would
most likely not be appropriate because the family is making full use of the home as their
residence. In contrast, if afamily wasin the process of selling their home in connection with
an out of town transfer at the time the condemnation is filed, thus blocking their ability to sell
the home and reducing the rent that they are able to charge for it, it would be appropriate that
they be entitled to recover the difference between the cost of keeping ownership of the house,

including mortgage interest, and the rent they can earn onit.
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Similarly, where a company is operating a business on the condemned property without
having contracted to cease operations and sell the property presents a situation quite different
from that here, where 66 had contracted to sell the Property for the purpose of generating
funds to expand its business.

In short, each case must be judged on its own facts in the common law tradition, asthe
courts of this State have always done.

When aloss has been imposed on a party by the actions of another, it is equitable and
just that the party causing the loss be held financially responsible for it. That isall that 66 is
seeking here. Missouri law permits and favors such aresullt.

8. Response to defendants’ ninth point relied on: 66 isentitled to prejudgment interest
onitsclaimsfor carrying costs, including both mortgage interest and taxes, and on the
$60,000 | ease termination payments to Emmis.

Itis clear that the amount of mortgage interest and real estate taxesthat 66 paid on the
Property each month that the condemnation was pending is a stated and liquidated sum, aswas
the $60,000 | ease termination payment made to Emmis. At al times during these proceedings,
the only question about these items was whether, as a matter of law, these sums could be
awarded to 66 as damages for defendants condemnation abandonment. These sums are
therefore quintessentialy liquidated and 66 is properly compensated for the extraordinary
eleven-plus year delay it has suffered in the recovery of its damages with an award of

prejudgment interest.
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If aclaimisliquidated, the interposition of a counterclaim, set-off, or
defense does not convert the liquidated demand into an unliquidated one
or preclude recovery for prejudgment interest even though the
counterclaim, setoff or defense places the amount payable in doubt.
Prejudgment interest is the measure of damagesfor failure to pay money
when payment is due, even though the obligor refuses payment because
he questions legal liability for all or portions of the claim. It is the
character of the claim and not of the defense that is determinative of the
guestion whether an amount of money sued for is aliquidated sum.
Ehrle v. Bank Bldg. & Equip. Corp of America, 530 SW.2d 482, 497 (Mo. App. 1975)
(citations and internal quotations omitted).

Thus, just because defendants contested their liability in damages for the mortgage
interest, real estate taxes, and lease termination fees paid by 66 does not render these sums
unliquidated. They are liquidated sums, and the defendants should pay prejudgment interest on
them.

The other points asserted by defendants regarding pregudgment interest have been
previously addressed in the Substitute Opening Brief and need not be repeated here.

CONCLUSION

66 should be granted the relief requested in its Substitute Opening Brief. The relief

requested by defendants in their cross-appeal should be denied.

Respectfully submitted,
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