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Statement of Jurisdiction 
 
     Jurisdiction over attorney discipline matters is established by Supreme 

Court Rule 5, and Section 484.040 R.S. MO.2000.  Also, 42 USC 1981 (a) 

requires this court to protect Respondent from discrimination to make and                              

enforce contracts as is enjoyed by white citizens, and shall be subject to like 

punishment, pains, penalties, taxes, licenses and exactions of every kind, and 

to no other.  Section (b) defines “make and enforce contracts” and Section 

(c) protects against impairment…under color of State law. 

     The court has jurisdiction in this case to apply Article I Section 13 of the 

Missouri Constitution which requires that no contract can be abridged and 

no ex post facto law can effect a contract.  In this case, there were two 

written contracts for legal services – one dated June 5, 2000, and the other 

dated May 6, 2002.   

     Also, the court has jurisdiction to apply Rule 4-1.6 (a) (b) and Rule 4-

1.14 (a) (c). 
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The Facts 

     On September 14, 2010, Informant alleged Count One, a complaint by 

Harry Maul dealing with a personal injury case and workers compensation 

case. Count Two, Informant alleged a complaint by Genatt Perry over a non-

refundable fee with no written fee agreement in which the fee was $6,000.  

Also in Count Two, Informant alleged that Genatt Perry lost her second job 

on March 7, 2002 from employer Pro Rehab, after settling a case on 

February 15, 2002 at federal mediation for $10,000.  Informant alleged in 

Count Three that Respondent utilized a form retainer agreement that had a 

non-refundable provision and that he failed to respond to a request for trust 

account banking statements and alleged that information provided for the 

months of February, March and April 2010 was not sufficient.  Respondent  

filed an answer denying the charges raising the statute of limitations and 

Article I section 13 of the Missouri Constitution and that all bank records in 

Respondent’s possession were forwarded to the Informant. 

     Respondent’s answer requested that all information relied upon by the 

Informant be sent to the Respondent.  This request for information to be sent 

to Respondent was ignored by the Informant, therefore, all exhibits 

introduced at the hearing were not submitted before trial.  See Informant 

Brief page A18.  Ms. Genatt Perry’s health was an issue in the first 
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employment case and in the second case, Ms. Perry disclosed to the 

Respondent that she was locking her door to her office, she couldn’t 

remember things and that she took off from work and didn’t tell her 

employer (Transcript p 168 lines 1-25).  In the second case, Ms. Perry did 

not disclose to the employer her need for medical care and that she could not 

cooperate in discovery.  (Transcript p 85 lines 15-18).  Also, Ms. Perry, 

during the representation by Respondent, admitted seeking treatment for 

suicidal thoughts (Transcript, p 80 lines 11-19, p 138 lines 1- 12). 

     In the first case, the legal fees were $6,000 of which Ms. Perry paid 

$3,500 before the case was settled. The remaining $2,500 was deducted out 

of the $10,000 settlement check that was issued after the federal mediation 

of all issues in her employment case.  Rule 4-1.5 (a) (1) 

     There was no evidence that the Respondent disclosed Genatt Perry’s 

medical information including feelings of suicide as the reasons for her lack 

of discovery (Transcript p 139 lines 13 – 25).  Respondent did not withdraw 

because Ms. Perry was talking about killing herself (Transcript p 142 line 

25, p 143, lines 1-5).  The second case was dismissed with prejudice for 

failure to comply with discovery.  In the second case, Ms. Perry paid a 

retainer of $1,500 and the rest of the fee was contingent per written contract 

in 5/6/02. (See Informant Brief Ex. 6, A86). 
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Suggestions in Opposition to Informant’s Brief 

     Informant did not amend the information filed September 14, 2010, 

which was answered by Respondent on October 4, 2010.  The three counts 

were heard on April 22, 2011 by a Disciplinary Hearing Panel whose 

decision in good faith is being appealed to the Supreme Court. 

 
Respondent’s Defense to Count I 

     Respondent testified that he did not receive the lawful request for 

information in a timely manner.  The letter from Informant was not delivered 

to the Respondent by the receptionist of the Shell Building in which his 

office was located.  It was eventually found by the Respondent before the 

hearing.  Respondent submits that his response to the charges in good faith is 

a mitigating circumstance to the situation. Rule 4-8.1 (c) 

 
Respondent’s Defense to Count II – Iron Mountain 

     Respondent argues that Ms. Perry was mistaken, that there was a written 

contract concerning the Iron Mountain case.  A copy of the written contract 

was found after the hearing and submitted to the court to show that if this 

information had been provided to the panel, then their conclusions would 

have been different.  (See Respondent’s Brief Ex. E) Rule 4-1.5(a); Rule 4-

1.5(c) 
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The records show that Respondent represented Ms. Perry from May 6, 2000 

to settlement dated April 3, 2002.  Ms. Perry erroneously testified that she 

didn’t sign a settlement agreement, but Respondent produced a settlement 

agreement at the hearing.  There was no evidence that $6,000 was an 

unreasonable fee for an employment case that settled for out-of-pocket costs  

and a neutral reference. (See Exhibit A).   Rule 4-1.5 (a) (1) 

 

Respondent’s Defense  to Count II – Pro Rehab Case 

     Respondent, in his defense, admitted that he made a mistake by filing 

out-of-time Ms. Perry’s state claim of age and race discrimination.  

Respondent had been representing Ms. Perry on this matter since May 6, 

2002.  Respondent had no notice of her dispute concerning his fee until 

February 10, 2010 and on September 23, 2010, Respondent refunded Ms. 

Perry $1, 500 of the retainer she had previously paid.  (See A89, A90 Ex 

12).  Ms. Perry became mentally ill and suicidal and Respondent protected 

this confidential information and situation pursuant to Rule 4-1.6 (a) (b) (3) 

and Rule 4-1.14 (a) (c). 

     Further cross-examination of Ms. Perry would have revealed that the 

Respondent arranged an appointment with the Department of Psychiatry at 

Washington University for her to be seen for her mental illness.  Also, that 
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the Respondent requested that Ms. Perry confer with her psychiatrist as to 

whether or not she should continue with the Pro Rehab litigation that was 

pending in U.S. District Court.  Rule 4-1.14 (a) (b)  Ms. Perry, after 

conferring with her psychiatrist, consented to the dismissal of her case 

without compliance to discovery to guarantee that her medical situation 

would not be revealed.  Respondent discovered that she did not have a race 

case based on her medical condition and advised her accordingly.  These 

facts would have been developed if the Respondent had been allowed to 

cross-examine Ms. Perry concerning her medical condition and 

representations to Respondent. (Transcript p 70 line 12; p 80 lines 11-12 and 

lines 20-25; p 81 lines 14-25; p82 lines 1-6; p 83 lines 7-12).  Respondent 

could not guarantee that if he requested the case be dismissed without 

prejudice that the court would not require a good cause reason for the 

dismissal - which in this case was Ms. Perry’s medical condition which 

Respondent could not reveal without her consent.  Rule 4-1.6 (a) (b) (1) (3) 
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Respondent’s Defense to Count III 

     Respondent testified that a retainer fee is non-refundable when earned 

and that by the time the fee was collected that Respondent had earned the 

retainer.  Respondent sent all the information he had concerning the U S 

Bank overdraft and bank records clearly showed that the bank had 

erroneously charged his account for counter checks and printing checks.  

Rule 4-1.15 (b)  In good faith, Respondent believed that, under the 

circumstances, erroneous charges caused the overdraft and that he had 

therefore complied.  (See Exhibits A81, A82).  Clearly from the bank 

records, $21.25 was charged as a check printing charge plus a $6.00 counter 

check usage fee. 

     Respondent at all times submitted all records of the U S Bank IOLTA 

account.  (See Exhibits A81, A82, A83, A84).  Respondent believes that, 

under these circumstances, that the July 1, 2010 request would violate 

attorney-client privilege without a release from a complaining client. Rule 4-

1.6 (a) 



 10

Conclusion 

     Respondent offered the affidavit of Michael C. Williams who would have 

testified that the legal files of Respondent were destroyed on February 5, 

2010.  These files contained information that the hearing panel could not 

review and reasonably explained why the Respondent did not have more 

records on the Perry case on April 22, 2011.  Respondent admitted his error 

in the Perry case of not filing a state case on time and refunded her legal fee 

and kept confidential the information concerning her forgetfulness, mental 

illness and suicidal thoughts. Rule 4-1.14 (a) Rule 4-1.6 Confidentiality of 

Information.  Rule 4-1.6 (b) (1) implies that the lawyer may take action to 

prevent the death of a client.  In good faith, the Respondent believed that  

Ms. Perry could not cooperate with discovery in the Pro Rehab case because 

of her medical condition. 

     Respondent, for the first time at the Disciplinary Panel Hearing, asked 

questions concerning Ms. Perry’s mental health and admissions to him.  To 

establish a defense on behalf of the lawyer is a controversy between the 

lawyer and client pursuant to Rule 4.1.6 (b) (3). 
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 Respondent respectfully requests the court to change the suggested 

discipline to an admonishment and requirement to attend Missouri Bar-

sponsored ethics seminars. 

 

 

     Respectfully submitted 

      By/s/Bernard F. Edwards, Jr. 
      Bernard F. Edwards, Jr. 

 #23020 
      8431 Midland Blvd. 
      St. Louis, MO 63114 
      314-265-0537 Direct 
      314-426-4004 FAX 
      bernardfedwards@yahoo.com 
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      ) 
County of St. Louis   )     SS 
      ) 
State of Missouri    )  
      ) 
      ) 
 
     I, Bernard F. Edwards, Jr. being of lawful age and first being duly sworn  

state that the alleged facts in Respondent’s Brief herein are true and correct 

to my best knowledge and belief. 

/s/Bernard F. Edwards, Jr. 
Bernard F. Edwards, Jr. #23020 

Subscribed and sworn to before me, a notary this 3 day of January, 2012. 

My Commission Expires July 18, 2015 

/s/Christine M. Schiff 
Christine M. Schiff #11059757 

Notary Public 
St. Charles County, MO 
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CERTIFICATION: RULE 84.06(c) 
 
 

I certify to the best of my knowledge, information and belief, that this brief: 

1.  Includes the information required by Rule 55.03; 

2.  Complies with the limitation contained in Rule 84.06 (b); 

3.  Contains 1,905 words, according to Microsoft Word, which is the word 

processing system used to prepare this brief; and 

4.  That this document is virus-free. 

 

 

 

     /s/Bernard F. Edwards, Jr. 
        Bernard F. Edwards 
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Appendix 
 

Document         Page No. 

Exhibit E          A1 
 
Exhibit J          A2 
 
Exhibit K          A4 
 
Rule 4-1.5          A11 
 
Rule 4-1.6          A15 
 
Rule 4-8.1          A20 
 
Rule 4-1.14          A24 
 
Exhibit A          A25 

 





















 
Clerk Handbooks 

 
RULE 4-1.5: FEES 
 
(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable 
fee or an unreasonable amount for expenses. The factors to be considered in 
determining the reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and difficulty of the 
questions involved, and the skill requisite to perform the legal 
service properly; 

(2) the likelihood, if apparent to the client, that the acceptance 
of the particular employment will preclude other employment 
by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

(4) the amount involved and the results obtained;  

(5) the time limitations imposed by the client or by the circumstances;  

(6) the nature and length of the professional relationship with the client;  

(7) the experience, reputation, and ability of the lawyer or lawyers performing 
the services; and  

Supreme Court Rules 

Section/Rule: 4- 1. 5
Subject: Rule 4 - Rules Governing the 

Missouri Bar and the Judiciary - 
Rules of Professional Conduct 

Publication / 
Adopted Date:

August 19, 
1994

Topic: Client-Lawyer Relationship - Fees Revised / Effective 
Date:

January 1, 
2008

Page 1 of 5Supreme Court Rules - Rule 4 - Rules Governing the Missouri Bar and the Judiciary - Rules of Professional C...
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<<A12>>



(8) whether the fee is fixed or contingent. 
 
(b) The scope of the representation and the basis or rate of the fee and expenses 
for which the client will be responsible shall be communicated to the client, 
preferably in writing, before or within a reasonable time after commencing the 
representation, except when the lawyer will charge a regularly represented client 
on the same basis or rate. Any changes in the basis or rate of the fee or expenses 
shall also be communicated to the client. 
 
(c) A fee may be contingent on the outcome of the matter for which the service is 
rendered, except in a matter in which a contingent fee is prohibited by Rule 4-1.5
(d) or other law. A contingent fee agreement shall be in a writing signed by the 
client and shall state the method by which the fee is to be determined, including 
the percentage or percentages that shall accrue to the lawyer in the event of 
settlement, trial or appeal; litigation and other expenses to be deducted from the 
recovery; and whether such expenses are to be deducted before or after the 
contingent fee is calculated. The agreement must clearly notify the client of any 
expenses for which the client will be liable whether or not the client is the 
prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall 
provide the client with a written statement stating the outcome of the matter and, 
if there is a recovery, showing the remittance to the client and the method of its 
determination.  

(d) A lawyer shall not enter into an arrangement for, charge, or collect: 
(1) any fee in a domestic relations matter the payment or 
amount of which is contingent upon the securing of a divorce or 
dissolution of the marriage or upon the amount of maintenance, 
alimony or support or property settlement in lieu thereof; or 

(2) a contingent fee for representing a defendant in a criminal case. 

(e) A division of a fee between lawyers who are not in the same firm 
may be made only if: 

(1) the division is in proportion to the services performed by 
each lawyer or each lawyer assumes joint responsibility for the 
representation;  

(2) the client agrees to the association and the agreement is confirmed in writing; 
and 

(3) the total fee is reasonable. 

Page 2 of 5Supreme Court Rules - Rule 4 - Rules Governing the Missouri Bar and the Judiciary - Rules of Professional C...
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(f) When a fee dispute arises between a lawyer and a client, the lawyer shall 
conscientiously consider participating in the appropriate fee dispute resolution 
program. This does not apply if a fee is set by statute or by a court or 
administrative agency with authority to determine the fee. 
 

COMMENT 
 
Reasonableness of Fee and Expenses 
 
[1] Rule 4-1.5(a) requires that lawyers charge fees that are reasonable under the 
circumstances. The factors specified in Rule 4-1.5(a)(1) to (8) are not exclusive. 
Nor will each factor be relevant in each instance. Rule 4-1.5(a) also requires that 
expenses for which the client will be charged must be reasonable. A lawyer may 
seek reimbursement for the cost of services performed in-house, such as 
copying, or for other expenses incurred in-house, such as telephone charges, 
either by charging a reasonable amount to which the client has agreed in advance 
or by charging an amount that reasonably reflects the cost incurred by the 
lawyer. 
 
Basis or Rate of Fee 
 
[2] When the lawyer has regularly represented a client, they ordinarily will have 
evolved an understanding concerning the basis or rate of the fee and the 
expenses for which the client will be responsible. In a new client-lawyer 
relationship, however, an understanding as to fees and expenses must be 
promptly established. Generally, it is desirable to furnish the client with at least a 
simple memorandum or copy of the lawyer's customary fee arrangements that 
states the general nature of the legal services to be provided, the basis, rate or 
total amount of the fee, and whether and to what extent the client will be 
responsible for any costs, expenses or disbursements in the course of the 
representation. A written statement concerning the terms of the engagement 
reduces the possibility of misunderstanding.  
 
[3] Contingent fees, like any other fees, are subject to the reasonableness 
standard of Rule 4-1.5(a). In determining whether a particular contingent fee is 
reasonable, or whether it is reasonable to charge any form of contingent fee, a 
lawyer must consider the factors that are relevant under the circumstances. 
Applicable law may impose limitations on contingent fees, such as a ceiling on 
the percentage allowable, or may require a lawyer to offer clients an alternative 

Page 3 of 5Supreme Court Rules - Rule 4 - Rules Governing the Missouri Bar and the Judiciary - Rules of Professional C...
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basis for the fee. Applicable law also may apply to situations other than a 
contingent fee, for example, government regulations regarding fees in certain tax 
matters. 
 
Terms of Payment 
 
[4] A lawyer may require advance payment of a fee, but is obliged to return any 
unearned portion. See Rule 4-1.16(d). A lawyer may accept property in payment 
for services, such as an ownership interest in an enterprise, providing this does 
not involve acquisition of a proprietary interest in the cause of action or subject 
matter of the litigation contrary to Rule 4-1.8(i). However, a fee paid in property 
instead of money may be subject to the requirements of Rule 4-1.8(a) because 
such fees often have the essential qualities of a business transaction with the 
client. 
 
[5] An agreement may not be made whose terms might induce the lawyer 
improperly to curtail services for the client or perform them in a way contrary to 
the client's interest. For example, a lawyer should not enter into an agreement 
whereby services are to be provided only up to a stated amount when it is 
foreseeable that more extensive services probably will be required, unless the 
situation is adequately explained to the client. Otherwise, the client might have 
to bargain for further assistance in the midst of a proceeding or transaction. 
However, it is proper to define the extent of services in light of the client's ability 
to pay. A lawyer should not exploit a fee arrangement based primarily on hourly 
charges by using wasteful procedures. 
 
Prohibited Contingent Fees 
 
[6] Rule 4-1.5(d) prohibits a lawyer from charging a contingent fee in a domestic 
relations matter when payment is contingent upon the securing of a divorce or 
dissolution of the marriage or upon the amount of maintenance, alimony or 
support or property settlement to be obtained. This provision does not preclude a 
contract for a contingent fee for legal representation in connection with the 
recovery of post-judgment balances due under maintenance, support, alimony, or 
other financial orders because such contracts do not implicate the same policy 
concerns. 
 
Division of Fee 
 
[7] A division of fee is a single billing to a client covering the fee of two or more 
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lawyers who are not in the same firm. A division of fee facilitates association of 
more than one lawyer in a matter in which neither alone could serve the client as 
well and, most often, is used when the fee is contingent and the division is 
between a referring lawyer and a trial specialist. Rule 4-1.5(e) permits the 
lawyers to divide a fee either on the basis of the proportion of services they 
render or if each lawyer assumes responsibility for the representation as a whole. 
In addition, the client must agree to the association and the agreement must be 
confirmed in writing. It does not require disclosure to the client of the share that 
each lawyer would receive. Contingent fee agreements must be in a writing 
signed by the client and must otherwise comply with Rule 4-1.5(c). Joint 
responsibility for the representation entails financial and ethical responsibility 
for the representation as if the lawyers were associated in a partnership. A lawyer 
should only refer a matter to a lawyer whom the referring lawyer reasonably 
believes is competent to handle the matter. See Rule 4-1.1. 
 
[8] Rule 4-1.5(e) does not prohibit or regulate division of fees to be received in 
the future for work done when lawyers were previously associated in a law firm.
 
(Adopted August 19, 1994, eff. September 1, 1995, Rev. July 1, 2007, Amended 
October 2, 2007, eff. January 1, 2008) 
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Clerk Handbooks 

 
RULE 4-1.6: CONFIDENTIALITY OF INFORMATION 
 
(a) A lawyer shall not reveal information relating to the representation of a client 
unless the client gives informed consent, the disclosure is impliedly authorized in 
order to carry out the representation, or the disclosure is permitted by Rule 4-1.6
(b). 

(b) A lawyer may reveal information relating to the representation of a client to 
the extent the lawyer reasonably believes necessary:  

(1) to prevent death or substantial bodily harm that is reasonably certain to 
occur;  

(2) to secure legal advice about the lawyer's compliance with these Rules;  

(3) to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the 
lawyer's representation of the client; or 

(4) to comply with other law or a court order. 
COMMENT 

 

Supreme Court Rules 

Section/Rule: 4- 1. 6
Subject: Rule 4 - Rules Governing the 

Missouri Bar and the Judiciary - 
Rules of Professional Conduct 

Publication / 
Adopted Date:

August 19, 
1994

Topic: Client-Lawyer Relationship -
Confidentiality of Information

Revised / Effective 
Date:

July 1, 2007
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[1] This Rule 4-1.6 governs the disclosure by a lawyer of information relating to 
the representation of a client during the lawyer's representation of the client. See 
Rule 4-1.18 for the lawyer's duties with respect to information provided to the 
lawyer by a prospective client, Rule 4-1.9(c)(2) for the lawyer's duty not to 
reveal information relating to the lawyer's prior representation of a former client, 
and Rules 4-1.8(b) and 4-1.9(c)(1) for the lawyer's duties with respect to the use 
of such information to the disadvantage of clients and former clients. 
 
[2] A fundamental principle in the client-lawyer relationship is that, in the 
absence of the client's informed consent, the lawyer must not reveal information 
relating to the representation. See Rule 4-1.0(e) for the definition of “informed 
consent.” This contributes to the trust that is the hallmark of the client-lawyer 
relationship. The client is thereby encouraged to seek legal assistance and to 
communicate fully and frankly with the lawyer even as to embarrassing or 
legally damaging subject matter. The lawyer needs this information to represent 
the client effectively and, if necessary, to advise the client to refrain from 
wrongful conduct. Almost without exception, clients come to lawyers in order to 
determine their rights and what is, in the complex of laws and regulations, 
deemed to be legal and correct. Based upon experience, lawyers know that 
almost all clients follow the advice given, and the law is upheld. 
 
[3] The principle of client-lawyer confidentiality is given effect by related bodies 
of law: the attorney-client privilege, the work-product doctrine, and the rule of 
confidentiality established in professional ethics. The attorney-client privilege 
and work-product doctrine apply in judicial and other proceedings in which a 
lawyer may be called as a witness or otherwise required to produce evidence 
concerning a client. The rule of client-lawyer confidentiality applies in situations 
other than those where evidence is sought from the lawyer through compulsion 
of law. The confidentiality rule, for example, not only applies to matters 
communicated in confidence by the client, but also to all information relating to 
the representation, whatever its source. A lawyer may not disclose such 
information except as authorized or required by the Rules of Professional 
Conduct or other law. See also Scope. 
 
[4] Rule 4-1.6(a) prohibits a lawyer from revealing information relating to the 
representation of a client. This prohibition also applies to disclosures by a lawyer 
that do not in themselves reveal protected information but could reasonably lead 
to the discovery of such information by a third person. A lawyer's use of a 
hypothetical to discuss issues relating to the representation is permissible so long 
as there is no reasonable likelihood that the listener will be able to ascertain the 

Page 2 of 6Supreme Court Rules - Rule 4 - Rules Governing the Missouri Bar and the Judiciary - Rules of Professional C...

1/3/2012http://www.courts.mo.gov/courts/ClerkHandbooksP2RulesOnly.nsf/c0c6ffa99df4993f86256ba50057dcb8/b284e...

<<A16>>



identity of the client or the situation involved. 
 
Authorized Disclosure 
 
[5] Except to the extent that the client's instructions or special circumstances 
limit that authority, a lawyer is impliedly authorized to make disclosures about a 
client when appropriate in carrying out the representation. In some situations, for 
example, a lawyer may be impliedly authorized to admit a fact that cannot 
properly be disputed or to make a disclosure that facilitates a satisfactory 
conclusion to a matter. Lawyers in a firm may, in the course of the firm's 
practice, disclose to each other information relating to a client of the firm, unless 
the client has instructed that particular information be confined to specified 
lawyers. 
 
Disclosure Adverse to Client 
 
[6] Although the public interest is usually best served by a strict rule requiring 
lawyers to preserve the confidentiality of information relating to the 
representation of their clients, the confidentiality rule is subject to limited 
exceptions. Rule 4-1.6(b)(1) recognizes the overriding value of life and physical 
integrity and permits disclosure reasonably necessary to prevent reasonably 
certain death or substantial bodily harm. Such harm is reasonably certain to 
occur if it will be suffered imminently or if there is a present and substantial 
threat that a person will suffer such harm at a later date if the lawyer fails to take 
action necessary to eliminate the threat. Thus, a lawyer who knows that a client 
has accidentally discharged toxic waste into a town's water supply may reveal 
this information to the authorities if there is a present and substantial risk that a 
person who drinks the water will contract a life-threatening or debilitating 
disease and the lawyer's disclosure is necessary to eliminate the threat or reduce 
the number of victims. 
 
[7] A lawyer's confidentiality obligations do not preclude a lawyer from securing 
confidential legal advice about the lawyer's personal responsibility to comply 
with these Rules. In most situations, disclosing information to secure such advice 
will be impliedly authorized for the lawyer to carry out the representation. Even 
when the disclosure is not impliedly authorized, Rule 4-1.6(b)(2) permits such 
disclosure because of the importance of a lawyer's compliance with the Rules of 
Professional Conduct. 
 
[8] Where a legal claim or disciplinary charge alleges complicity of the lawyer in 
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a client's conduct or other misconduct of the lawyer involving representation of 
the client, the lawyer may respond to the extent the lawyer reasonably believes 
necessary to establish a defense. The same is true with respect to a claim 
involving the conduct or representation of a former client. Such a charge can 
arise in a civil, criminal, disciplinary, or other proceeding and can be based on a 
wrong allegedly committed by the lawyer against the client or on a wrong 
alleged by a third person, for example, a person claiming to have been defrauded 
by the lawyer and client acting together. The lawyer's right to respond arises 
when an assertion of such complicity has been made. Rule 4-1.6(b)(3) does not 
require the lawyer to await the commencement of an action or proceeding that 
charges such complicity, so that the defense may be established by responding 
directly to a third party who has made such an assertion. The right to defend also 
applies, of course, where a proceeding has been commenced.  
 
[9] A lawyer entitled to a fee is permitted by Rule 4-1.6(b)(3) to prove the 
services rendered in an action to collect it. This aspect of the rule expresses the 
principle that the beneficiary of a fiduciary relationship may not exploit it to the 
detriment of the fiduciary. 
 
[10] Other law may require that a lawyer disclose information about a client. 
Whether such a law supersedes Rule 4-1.6 is a question of law beyond the scope 
of these Rules. When disclosure of information relating to the representation 
appears to be required by other law, the lawyer must discuss the matter with the 
client to the extent required by Rule 4-1.4. If, however, the other law supersedes 
this Rule and requires disclosure, Rule 4-1.6(b)(4) permits the lawyer to make 
such disclosures as are necessary to comply with the law. 
 
[11] A lawyer may be ordered to reveal information relating to the representation 
of a client by a court or by another tribunal or governmental entity claiming 
authority pursuant to other law to compel the disclosure. Absent informed 
consent of the client to do otherwise, the lawyer should assert on behalf of the 
client all nonfrivolous claims that the order is not authorized by other law or that 
the information sought is protected against disclosure by the attorney-client 
privilege or other applicable law. In the event of an adverse ruling, the lawyer 
must consult with the client about the possibility of appeal to the extent required 
by Rule 4-1.4. Unless review is sought, however, Rule 4-1.6(b)(4) permits the 
lawyer to comply with the court's order. 
 
[12] Rule 4-1.6(b) permits disclosure only to the extent the lawyer reasonably 
believes the disclosure is necessary to accomplish one of the purposes specified. 
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Where practicable, the lawyer should first seek to persuade the client to take 
suitable action to obviate the need for disclosure. In any case, a disclosure 
adverse to the client's interest should be no greater than the lawyer reasonably 
believes necessary to accomplish the purpose. If the disclosure will be made in 
connection with a judicial proceeding, the disclosure should be made in a 
manner that limits access to the information to the tribunal or other persons 
having a need to know it, and appropriate protective orders or other 
arrangements should be sought by the lawyer to the fullest extent practicable. 
 
[13] Rule 4-1.6(b) permits but does not require the disclosure of information 
relating to a client's representation to accomplish the purposes specified in Rule 
4-1.6(b)(1) to (b)(4). In exercising the discretion conferred by this Rule 4-1.6, 
the lawyer may consider such factors as the nature of the lawyer's relationship 
with the client and with those who might be injured by the client, the lawyer's 
own involvement in the transaction, and factors that may extenuate the conduct 
in question. A lawyer's decision not to disclose as permitted by Rule 4-1.6(b) 
does not violate this Rule 4-1.6. Disclosure may be required, however, by other 
Rules. Some Rules require disclosure only if such disclosure would be permitted 
by Rule 4-1.6(b). See Rules 4-1.2(d), 4-4.1(b), 4-8.1, and 4-8.3. Rule 4-3.3, on 
the other hand, requires disclosure in some circumstances regardless of whether 
such disclosure is permitted by this Rule. See Rule 4-3.3(c). 
 
Withdrawal 
 
[14] If the lawyer's services will be used by the client in materially furthering a 
course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in 
Rule 4-1.16(a)(1). After withdrawal, the lawyer is required to refrain from 
making disclosure of the client's confidences, except as otherwise permitted in 
this Rule 4-1.6. Neither this Rule 4-1.6 nor Rule 4-1.8(b) nor Rule 4-1.16(d) 
prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer 
may also withdraw or disaffirm any opinion, document, affirmation, or the like. 
Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where 
necessary to guide conduct in connection with this Rule 4-1.6, the lawyer may 
make inquiry within the organization as indicated in Rule 4-1.13(b). 
 
Acting Competently to Preserve Confidentiality 
 
[15] A lawyer must act competently to safeguard information relating to the 
representation of a client against inadvertent or unauthorized disclosure by the 
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lawyer or other persons who are participating in the representation of the client 
or who are subject to the lawyer's supervision. See Rules 4-1.1, 4-5.1, and 4-5.3.
 
[16] When transmitting a communication that includes information relating to 
the representation of a client, the lawyer must take reasonable precautions to 
prevent the information from coming into the hands of unintended recipients. 
This duty, however, does not require that the lawyer use special security 
measures if the method of communication affords a reasonable expectation of 
privacy. Special circumstances, however, may warrant special precautions. 
Factors to be considered in determining the reasonableness of the lawyer's 
expectation of confidentiality include the sensitivity of the information and the 
extent to which the privacy of the communication is protected by law or by a 
confidentiality agreement. A client may require the lawyer to implement special 
security measures not required by this Rule 4-1.6 or may give informed consent 
to the use of a means of communication that would otherwise be prohibited by 
this Rule 4-1.6. 
 
Former Client 
 
[17] The duty of confidentiality continues after the client-lawyer relationship has 
terminated. See Rule 4-1.9(c)(2). See Rule 4-1.9(c)(1) for the prohibition against 
using such information to the disadvantage of the former client. 
 
(Adopted August 19, 1994, eff. September 1, 1995, Rev. July 1, 2007) 
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Clerk Handbooks 

 
RULE 4-8.1: BAR ADMISSION AND DISCIPLINARY MATTERS 
 
An applicant for admission to the bar or a lawyer in connection with a bar 
admission application or in connection with a disciplinary matter shall not: 

(a) knowingly make a false statement of material fact; or 

(b) fail to disclose a fact necessary to correct a misapprehension known 
by the person to have arisen in the matter; or  

(c) knowingly fail to respond to a lawful demand for information from 
an admissions or disciplinary authority, except that this Rule 4-8.1 does 
not require disclosure of information otherwise protected by Rule 4-1.6. 

COMMENT 
 
[1] The duty imposed by this Rule 4-8.1 extends to persons seeking admission to 
the bar as well as to lawyers. Hence, if a person makes a material false statement 
in connection with an application for admission, it may be the basis for 
subsequent disciplinary action if the person is admitted, and in any event may be 
relevant in a subsequent admission application. The duty imposed by this Rule 4-
8.1 applies to a lawyer's own admission or discipline as well as that of others. 
Thus, it is a separate professional offense for a lawyer to knowingly make a 
misrepresentation or omission in connection with a disciplinary investigation of 

Supreme Court Rules 

Section/Rule: 4- 8. 1
Subject: Rule 4 - Rules Governing the 

Missouri Bar and the Judiciary - 
Rules of Professional Conduct 

Publication / 
Adopted Date:

September 28, 
1993

Topic: Maintaining the Integrity of the Profession 
- Bar Admission and Disciplinary Matters

Revised / Effective 
Date:

July 1, 2007

Page 1 of 2Supreme Court Rules - Rule 4 - Rules Governing the Missouri Bar and the Judiciary - Rules of Professional C...

1/3/2012http://www.courts.mo.gov/courts/ClerkHandbooksP2RulesOnly.nsf/c0c6ffa99df4993f86256ba50057dcb8/cfc92...

<<A24>>



the lawyer's own conduct. Rule 4-8.1(b) also requires correction of any prior 
misstatement in the matter that the applicant or lawyer may have made and 
affirmative clarification of any misunderstanding on the part of the admissions or 
disciplinary authority of which the person involved becomes aware. 
 
[2] Rule 4-8.1 is subject to the provisions of the fifth amendment of the United 
States Constitution and corresponding provisions of state constitutions. A person 
relying on such a provision in response to a question, however, should do so 
openly and not use the right of nondisclosure as a justification for failure to 
comply with Rule 4-8.1. 
 
[3] A lawyer representing an applicant for admission to the bar, or representing a 
lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by 
the rules applicable to the client-lawyer relationship, including Rule 4-1.6 and, in 
some cases, Rule 4-3.3. 
 
(Adopted September 28, 1993, eff. July 1, 1995, Rev. July 1, 2007) 
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Clerk Handbooks 

 
RULE 4-1.14: CLIENT WITH DIMINISHED CAPACITY 
 
(a) When a client's capacity to make adequately considered decisions in 
connection with a representation is diminished, whether because of minority, 
mental impairment, or for some other reason, the lawyer shall, as far as 
reasonably possible, maintain a normal client-lawyer relationship with the client.
 
(b) When the lawyer reasonably believes that the client has diminished capacity; 
is at risk of substantial physical, financial or other harm unless action is taken; 
and cannot adequately act in the client's own interest, the lawyer may take 
reasonably necessary protective action, including consulting with individuals or 
entities that have the ability to take action to protect the client and, in appropriate 
cases, seeking the appointment of a next friend, guardian ad litem, conservator or 
guardian. 
 
(c) Information relating to the representation of a client with diminished capacity 
is protected by Rule 4-1.6. When taking protective action pursuant to Rule 4-
1.14(b), the lawyer is impliedly authorized under Rule 4-1.6(a) to reveal 
information about the client, but only to the extent reasonably necessary to 
protect the client's interests. 

COMMENT 
[1] The normal client-lawyer relationship is based on the assumption that the 
client, when properly advised and assisted, is capable of making decisions about 
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important matters. When the client is a minor or suffers from a diminished 
mental capacity, however, maintaining the ordinary client-lawyer relationship 
may not be possible in all respects. In particular, a severely incapacitated person 
may have no power to make legally binding decisions. Nevertheless, a client 
with diminished capacity often has the ability to understand, deliberate upon, and 
reach conclusions about matters affecting the client's own well-being. For 
example, children as young as five or six years of age, and certainly those of ten 
or twelve years of age, are regarded as having opinions that are entitled to weight 
in legal proceedings concerning their custody. It is also recognized that some 
persons of advanced age can be quite capable of handling routine financial 
matters while needing special legal protection concerning major transactions. 
 
[2] The fact that a client suffers a disability does not diminish the lawyer's 
obligation to treat the client with attention and respect. Even if the person has a 
legal representative, the lawyer should as far as possible accord the represented 
person the status of client, particularly in maintaining communication.  
 
[3] The client may wish to have family members or other persons participate in 
discussions with the lawyer. When necessary to assist in the representation, the 
presence of such persons generally does not affect the applicability of the 
attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the 
client's interests foremost and, except for protective action authorized under Rule 
4-1.14(b), must look to the client, and not family members, to make decisions on 
the client's behalf. 
 
[4] If a legal representative has already been appointed for the client, the lawyer 
should ordinarily look to the representative for decisions on behalf of the client. 
In matters involving a minor, whether the lawyer should look to the parents as 
natural guardians may depend on the type of proceeding or matter in which the 
lawyer is representing the minor. If the lawyer represents the guardian as distinct 
from the ward and is aware that the guardian is acting adversely to the ward's 
interest, the lawyer may have an obligation to prevent or rectify the guardian's 
misconduct. See Rule 4-1.2(d). 
 
Taking Protective Action 
 
[5] If a lawyer reasonably believes that a client is at risk of substantial physical, 
financial, or other harm unless action is taken and that a normal client-lawyer 
relationship cannot be maintained as provided in Rule 4-1.14(a) because the 
client lacks sufficient capacity to communicate or to make adequately considered 
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decisions in connection with the representation, then Rule 4-1.14(b) permits the 
lawyer to take protective measures deemed necessary. Such measures could 
include: consulting with family members, using a reconsideration period to 
permit clarification or improvement of circumstances, using voluntary surrogate 
decision-making tools such as durable powers of attorney, or consulting with 
support groups, professional services, adult-protective agencies, or other 
individuals or entities that have the ability to protect the client. In taking any 
protective action, the lawyer should be guided by such factors as the wishes and 
values of the client to the extent known, the client's best interests, and the goals 
of intruding into the client's decision-making autonomy to the least extent 
feasible, maximizing client capacities and respecting the client's family and 
social connections. 
 
[6] In determining the extent of the client's diminished capacity, the lawyer 
should consider and balance such factors as: the client's ability to articulate 
reasoning leading to a decision, variability of state of mind, and ability to 
appreciate consequences of a decision; the substantive fairness of a decision; and 
the consistency of a decision with the known long-term commitments and values 
of the client. In appropriate circumstances, the lawyer may seek guidance from 
an appropriate diagnostician. 
 
[7] If a legal representative has not been appointed, the lawyer should consider 
whether appointment of a next friend, guardian ad litem, conservator, or 
guardian is necessary to protect the client's interests. Thus, if a client with 
diminished capacity has substantial property that should be sold for the client's 
benefit, effective completion of the transaction may require appointment of a 
legal representative. In addition, rules of procedure in litigation sometimes 
provide that minors or persons with diminished capacity must be represented by 
a guardian or next friend if they do not have a general guardian. In many 
circumstances, however, appointment of a legal representative may be more 
expensive or traumatic for the client than circumstances in fact require. 
Evaluation of such circumstances is a matter entrusted to the professional 
judgment of the lawyer. In considering alternatives, however, the lawyer should 
be aware of any law that requires the lawyer to advocate the least restrictive 
action on behalf of the client. 
 
Disclosure of the Client's Condition 
 
[8] Disclosure of the client's diminished capacity could adversely affect the 
client's interests. For example, raising the question of diminished capacity could, 
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in some circumstances, lead to proceedings for involuntary commitment. 
Information relating to the representation is protected by Rule 4-1.6. Therefore, 
unless authorized to do so, the lawyer may not disclose such information. When 
taking protective action pursuant to Rule 4-1.14(b), the lawyer is impliedly 
authorized to make the necessary disclosures, even when the client directs the 
lawyer to the contrary. Nevertheless, given the risks of disclosure, Rule 4-1.14(c) 
limits what the lawyer may disclose in consulting with other individuals or 
entities or seeking the appointment of a legal representative. At the very least, 
the lawyer should determine whether it is likely that the person or entity 
consulted with will act adversely to the client's interests before discussing 
matters related to the client. The lawyer's position in such cases is an 
unavoidably difficult one. 
 
Emergency Legal Assistance 
 
[9] In an emergency where the health, safety, or a financial interest of a person 
with seriously diminished capacity is threatened with imminent and irreparable 
harm, a lawyer may take legal action on behalf of such person even though the 
person is unable to establish a client-lawyer relationship or to make or express 
considered judgments about the matter when the person or another acting in 
good faith on that person's behalf has consulted with the lawyer. Even in such an 
emergency, however, the lawyer should not act unless the lawyer reasonably 
believes that the person has no other lawyer, agent, or other representative 
available. The lawyer should take legal action on behalf of the person only to the 
extent reasonably necessary to maintain the status quo or otherwise avoid 
imminent and irreparable harm. A lawyer who undertakes to represent a person 
in such an exigent situation has the same duties under these Rules as the lawyer 
would with respect to a client. 
 
[10] A lawyer who acts on behalf of a person with seriously diminished capacity 
in an emergency should keep the confidences of the person as if dealing with a 
client, disclosing them only to the extent necessary to accomplish the intended 
protective action. The lawyer should disclose to any tribunal involved and to any 
other counsel involved the nature of his or her relationship with the person. The 
lawyer should take steps to regularize the relationship or implement other 
protective solutions as soon as possible. Normally, a lawyer would not seek 
compensation for such emergency actions taken. 
 
(Adopted August 19, 1994, eff. September 1, 1995, Rev. July 1, 2007) 
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