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Jurisdictional Statement
This gpped is from the judgment of the Circuit Court of Greene County ordering reinstatement of
Kenneth Stellwagon's driving privileges, origindly revoked for one year pursuant to 8302.304, RSMo
2000, and denied for five years pursuant to 8302.060(10), RSMo 2000, by the Director of Revenue. The
trid court reingated Mr. Stellwagon's driving privileges and the Director of Revenue appedled. After an
opinion by the Court of Appeals, Southern Digtrict, this Court took transfer of the case. Therefore,

jurigdiction liesin this Court. Article V, Section 10, Missouri Congtitution (as amended 1982).



Statement of Facts

Kenneth Stellwagon was convicted of driving while intoxicated on April 20, 1997, in Greene
County Circuit Court, Municipa Divison(LF 11, Supp. LF 7). He was sentenced to 30 daysin jail and
a $150.00 fine, execution of sentence suspended (LF 15, Supp. LF 11).

Mr. Stellwagonwas again convicted of drivingwhileintoxicated, second offense, in Greene County
Circuit Court, on February 25, 2000 (LF 11, 17, Supp. LF 7, 13). He was sentenced to 48 hoursin jall
and a$350.00 fine (LF 17, Supp. LF 13).

Appdlant, the Director of Revenue (hereinafter "the Director") advised Mr. Stellwagon by |etter
dated March 14, 2000, that hisdriving privilege would be revoked for one year for accumulation of traffic
convictions pursuant to §302.304, RSMo 2000* (LF 12, Supp. LF 8). The Director aso advised Mr.
Sdlwagon, by separate |etter dso dated March 14, 2000, that his privilege to drive in Missouri would be
denied for five years because he had been convicted twice of driving while intoxicated within five years
pursuant to 8302.060(10) (LF 13, Supp. LF 9).

Mr. Stellwagonfiledan"Apped of Loss of Driving Privileges' on April 10, 2000 (LF 1-2). Inthis
pleading, Mr. Stellwagon indicated that there was no basis for the Director's decision because "[a] check
of the records of the Municipd Court of Springfidd, Missouri, does not reved the existence of a DWI
convictionoccurring onor about April 29, 1997" (LF 1). The Director filed her answer on April 28, 2000
and attached a certified copy of Mr. Stellwagon's Missouri driving record reflecting the two convictions

(LF 5-17).

1 Hereinafter all statutory references are to RSMo 2000.
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On May 30, 2001, both parties appeared before the Honorable Mark FHtzammons in Greene
County Circuit Court for trid by record (Supp. LF 3-4). Thedocket entry, and theforma Judgment issued
onJune 29, 2001, statethat the judge, having reviewed the evidence, findsthat the Department of Revenue
faledto carry itsburdenof proof (LF 24, Supp. LF 4). The court made no record of the argument onthe
motion and did not give any raionde for its decison.

The Director appeal ed thetria court'sdecisiontothe Missouri Court of Appeals, Southern Didtrict.
In an opinion dated March 19, 2002, that Court affirmed, holding that the Director faled to introduce
adequatdy legible copies that showed Mr. Stellwagon's prior convictions, the disposition of each case
agang him, and whether or not he was represented by counsel onhis Saringfidd conviction. Stellwagon
v. Director of Revenue, No. 24421, 2002 Mo.App. LEXIS550 (Mo.App., S.D. March 19, 2002).

This Court granted transfer.



Point Relied On

Thetrial courterredinsetting asidetheDirector'sone-year suspensionand five
year denial of Mr. Stellwagon'sdriving privilege becausethe Dir ector met her burden
of production but Mr. Stellwagon did not carry hisultimate burden of persuasion, in
that the Director showed, through administrative records, that Mr. Stellwagon's
purportedly nonexistent April 1997, DWI conviction did exist and Mr. Stellwagon
failed to produce any evidence in response that showed that this conviction was
insufficient to support the revocation and/or denial action.
Kinzenbaw v. Director of Revenue, 62 S.W.3d 49 (Mo. banc 2001)
Matthews v. Director of Revenue, 72 SW.3d 175 (Mo.App., S.D. 2002)
Thomasv. Director of Revenue, No. ED78825, 2002 Mo.App., LEXIS 800

(Mo.App., E.D. April 16, 2002)

§302.311, RSMo 2000



Argument

Thetrial court erredin setting asidethe Director'sone-year suspensionand five
year denial of Mr. Stellwagon'sdriving privilege becausethe Dir ector met her burden
of production but Mr. Stellwagon did not carry hisultimate burden of persuasion, in
that the Director showed, through administrative records, that Mr. Stellwagon's
purportedly nonexistent April 1997, DWI conviction did exist and Mr. Stellwagon
failed to produce any evidence in response that showed that this conviction was
insufficient to support the revocation and/or denial action.
1. I ntroduction

After the Director revoked and denied Mr. Stellwagon'sdriving privileges, Mr. Stellwagon sought
atrid de novo indrcuit court. In his pleading, Mr. Stellwagon dleged only that there was Smply no
record of one of the convictions that served asthe basis for the Director's action and thet, as aresult, the
Director'sactionwasgroundless. The Director, in response, entered records before the circuit court thet,
athough not pristine, showed -- a a minimum -- that Mr. Stellwagonwas convicted of DWI on April 29,
1997. The parties submitted the case to the circuit court on the records.

The drcuit court found that the Director failed to carry her burden of proof (LF 24, Supp. LF 4).
The Director then gppealed to the Missouri Court of Appeds, Southern Didtrict, who held that while the
Director had "plead and put at issue the reasons for the revocationand denid of [Mr. Stellwagon's] driving
privilege" shefalled to introduce copies of Mr. Stelwagon's convictions that "adequately reflect[ed] the
disposition of eachcase agangt [Mr. Stellwagon].” Stellwagon v. Director of Revenue, No. 24421,

2002 Mo.App. LEXIS 550, *7-8 (Mo.App., S.D. March 19, 2002).



But while the Court of Apped s cited this Court's recent decison in Kinzenbaw v. Director of
Revenue, 62 SW.3d 49 (Mo. banc 2001), it failed to apply it properly and hold Mr. Stellwagon-- not
the Director -- to the burden of proof. The issue before this Court is thus whether, having demonstrated
the existence of the April 1997, conviction, the Director carried her burden of production, and whether,
in response, Mr. Stellwagon carried his ultimate burden of persuasion, pursuant to Kinzenbaw. The
answer to the former question is yes, the answer to the latter, no.

2. Standard of review

In a case involving de novo review of a denid or revocation of driving privileges, pursuant to
§302.311, this Court reviewsthe dircuit court's decision and that decision will be sustained unlessthereis
no substantia evidenceto support it, it isagaingt the waght of the evidence, it erroneoudy declaresthe law,
or it erroneoudy appliesthe law. Silman v. Director of Revenue, 880 SW.2d 574, 576 (Mo.App.,
S.D. 1994); Murphy v. Carron, 536 SW.2d 30, 32 (Mo. banc 1976).

3. Revocation and denial of driving privileges and trial de novo under 8302.311

Pursuant to 8302.304, the Director "l revoke the license and driving privilege of any person
whenthe person's driving record shows such person has accumulated twelve pointsintweve months.” On
March 14, 2000, the Director sent notice to Mr. Stellwagon that his license would be revoked pursuant
to §302.304.

Smilaly, the Director is required to deny any driving privilege to any person who has been,
"convicted twice within afive-year period of vidlaing state law, or a county or municipa ordinance where
the judge in such cases was an atorney and the defendant was represented by or waived the right to an
attorney inwriting, or driving while intoxicated.” Section 302.060(10). Also on March 14, 2000, the
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Director notified Mr. Stellwagon that she would be denying his driving privilege for five years pursuant to
§302.060.

Driverswho have been revoked or denied under either of these provisons may seek review, by
trid de novo inthe drcuit court, pursuant to 8302.311. This tatute does not specify who carries the
burden of proof, but this Court has recently addressed the burden question in Kinzenbaw v. Director
of Revenue.

4. Mr. Stellwagon failed to carry hisburden under Kinzenbaw

In Kinzenbaw, this Court hed that under 8302.311, the driver initidly bears the burden of
producing evidence that he is entitled to alicense. Kinzenbaw v. Director of Revenue, 62 SW.3d
at 51. The burden of production then shifts to the Director to offer evidence that she has, such as the
adminidrative record, to prove that the driver is not entitled to a license. 1d. The burden of producing
evidence, however, does not shift the burdenof persuasionto the Director. Id. Indeed, under 8302.311,
the driver bears, and dways retains, the ultimate burden of persuasion. 1d.

In his petition, Mr. Stellwagon asserted that "[a] check of the records of the Municipa Court of
Springfield, Missouri, does not reved the existence of a DWI conviction occurring on or about April 29,
1997" and that, as a result, "[a] bagis for the [Director's] decison does not exist and his [Sic] decison
should be overturned” (LF 1). Mr. Stellwagon did not assert that he had a datutorily insufficient
accumulaionof points, or eventhat he did not have two DWI convictions. Nor did he admit the existence
of the April 1997, conviction, but maintain that he was not represented by an atorney.

The only live issue before the circuit court, therefore, was the mere existence of the April 1997
DWI conviction. "Itisimproper for thecourt to grant relief in actionsinvolving adriver'slicense on grounds
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not raised inthe" petition for review inthetrid court. Cox v. Director of Revenue, 974 SW.2d 633,
635 (Mo.App., W.D. 1998) and citationstherein. This rule squares with this Court's breakdown of the
burden of proof in Kinzenbaw: the burden of production and the burden of persuasion comprise the
burden of proof; "[c]ases dso refer to aburden of pleading, which in most ingtances Smply is assgned to
the party with the burden of proof on anissue.” Kinzenbaw v. Director of Revenue, 62 SW.3d at
53.

Mr. Stelwagonborethe ultimateburdenof persuasionand proof beforethe trid court; he thus bore
the burden of pleading. And the only thing he pled -- dbeit somewhat obliquely -- was that the April 29,
1997, convictionamply did not exist. The Director then came forward with evidence, inthe adminigtrative
record, that it did. This satisfied the Director's burden of production on the sole and limited issue pled by
Mr. Stellwagon.

The Court of Appeds, Southern Digtrict, recognized, but failed to properly apply, this dlocation
of burdens under Kinzenbaw. It correctly required Mr. Stellwagon to prove his entitlement to alicense
and noted that the burden then shifts to the Director. Stellwagon v. Director of Revenue, 2002
Mo.App. LEXISat *6. But the Court of Appedsimproperly foisted aburdenonto the Director when it
noted that she "pled and put at issue the reasons for the revocationand denia of [Mr. Stellwagon's| driving
privilege” Id. a*7. Giventhisview of the burdensissue, it took little time for the Court of Appealsto
takethe Director to task for faling to offer perfect copies of Mr. Stellwagon'sprior convictions and excuse
the trid court, who could not "be faulted for finding of favor of" Mr. Stellwagon. 1d. at *7-8.

As noted, however, it isthe driver's burden, under Kinzenbaw, to plead and prove the reasons

why the Director's action was improper. The Director, therefore, need not plead things or put matters at
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issue -- that responghility rests with the driver. Then, depending upon what driver pleads, the Director
responds. Andagain, dl that Mr. Stellwagon raised here was the specter of anon-existent conviction. The
Director parried that concern when it showed that the April 1997 conviction did exigt.

Admittedly, the Director's exhibit showing the April, 1997, conviction was not perfectly legible.
But perfect legihility is not the legd standard, nor should it be. With respect to the April 29, 1997,
conviction, the ticket does reveal the existence of aDWI convictionoccurring onor about April 29, 1997.2
The Municipa Court conviction contains Mr. Stellwagon's name on its face and makes reference to a
charge of driving while intoxicated (LF 14, Supp. LF 10). It dso reflects, in pertinent part, a court date
of "2-26-97" at the bottom. 1d. Page 15 of thelegd fileisthe reverse of the summons. It too reflectsthe
date of "4-29-97" and the recital "$150 fine & 30 daysin jail SES' (LF 15, Supp. LF 11). Findly, athe
bottom of the page, the ticket recites:"THEJUDGE IN THISCASEISAN ATTORNEY BAR#35549"
Id. Thisevidencewassufficient to satisfy the Director's burden of producing evidence on theonly disputed
issue "That . ..[a] check of the records of the Municipa Court of Springfield, Missouri, does not revea
the existence of a DWI conviction occurring on or about April 29, 1997." (LF 1).

Asto legbility, Matthews v. Director of Revenue, 72 SW.3d 175 (Mo.App., S.D. 2002),
isbothinstructive and significant to the extent thet there, the Court of Appeals, Southern Didtrict, dlocated
the burdens correctly. Matthews dso involved arecord of out-of-state convictions that were, in some

parts, difficult to read. Among the items that were legible were Mr. Matthews "name and address, date

2 Whether the ticket for the second conviction (of February 25, 2000) was legible was

irrdevant to the issue that Stellwagon brought before the court via his petition.
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of birth, that he was assessed fines and costs totding $96, that he pled guilty and was found guilty of a
statute or ordinance described as speeding 11-15 miles per hour over the posted limit onaninterstate, and
that the judgment onMarch 5, 2001, resulted inprobation.” I1d. at 178-179. But other itemsweredifficult
to read, including the recitation of the license number listed on one particular page of the exhibit. 1d. at
179. Further, Matthews driverslicense numbers did not match from page to page, and that discrepancy
was not explained. 1d. But, the Matthews court noted, "the other pertinent pieces of information that
identify Matthews, aswell asthe violation and judgment, are not in conflict.” 1d.

In these circumstances, the court in Matthews noted that it did not have before it "a Situation
where the documentation is either so illegible as to not be considered vaid evidence or where conflicting
entries indicate a conviction on one page, but no conviction on another.” 1d., citing Campbell v.
Director of Revenue, 953 S.W.2d 184, 186 (Mo.App., W.D. 1997), and Callahan v. Director of
Revenue, 878 S\W.2d 826, 826-27 (Mo.App., E.D. 1993). The court further noted that under Missouri
law, it is a conviction if a person is found guilty, placed on probation, and then receives a suspended
execution of sentence (SES). Id., citing Yale v. City of Independence, 846 S.W.2d 193, 195 (Mo.
banc 1993).

Here, asin Matthews, the pertinent portions of Mr. Stellwagon's April 29, 1997, convictionare
legible. The exhibit shows, a the very leadt, that Mr. Stellwagon committed the offense of driving while
intoxicated, had a court date on February 26, 1997, and theresfter received afine and 30 daysjail time,
with suspended execution of sentence (LF 14-15, Supp. LF 10-11). Theexhibit isnot so illegible thet it

should be considered invdid -- nor did the Court of Appeds, Southern Didtrict, so suggest -- and there
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are no discrepancies or inherent inconsistencies, nor did Mr. Stellwagon point to any.® The exhibit,
therefore, provided suffident informetion for the Director to successfully discharge her burden of
production.

Accordingly, it was Mr. Stellwagon's burden to then show that those facts, established by the
adminigtrative record, were not true or that the groundsfor the suspensionwere unlavful, unconditutiond,
or otherwise insufficient under 8536.150 to support the Director's action. Kinzenbaw v. Director of
Revenue, 62 SW.3d a 54-55. If he wished to claim that one of the convictions waslegdly insufficient,
he was required to plead that and to come forward withevidenceto that effect. 1d. at 55. See Thomas
v. Director of Revenue, No. ED78825, 2002 Mo.App. LEXIS 800 (Mo.App., E.D. April 16, 2002).

Thomas, like Kinzenbaw, illugrates that Mr. Stellwagon did not carry his ultimate burden of
persuasion. InThomas, the Eastern Didtrict hed that a driver who would dispute thefact of aforeign-gate
convictionmust -- after the Director putsonthe certified driving record -- come forward withevidence that
the record of the foreign conviction is incorrect. Id. at **10-11. See also, State v. Thomas, 969
S\w.2d 354, 357 (Mo.App., W.D. 1998) (noting, in a crimind DWI case, that "[i]f the Department of
Revenue records were erroneous, it was incumbent on Mr. Thomasto introduce evidence establishing that

no such convictions occurred.")

3 Mr. Stellwagon's name is varioudy spelled "Stellwagon™ and "Stelwagen™ within these
records but Mr. Stellwagon has never mentioned this fact or attached any Sgnificanceto it. The Director
here refers to him as " Stellwagon" because that it how his name was spelled, by counsdl for both parties,

in the briefing before the Court of Appeds, SouthernDidtrict, and by the Court of Appedsin its opinion.
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In the same way, and though he did not frame his pleadings as such, if Mr. Stellwagon wished to
damthat the April 29, 1997, DWI municipd convictionwaslegdly insufficient, for whatever reason, it was
his burden to makethat showing. Hedid not. And that wasfatd to his petition. He retained the ultimate
burden of persuasion, per Kinzenbaw, and did not mest it.

The Court of Appeals opinion appears to punish the Director for the qudity of her copies and
accepts the tria court's action as understandable, to that extent. But whether a driver should properly
preval under 8302.311 ought not be governed by the amount of toner in the copy machine, as it were.
Rather, a driver, like Mr. Stdlwagon, should prevail under Kinzenbaw if, and only if, he pleads and
proves that the Director has wrongly taken hislicense away. Mr. Stellwagon smply did not do this.

Perhaps part of the reason why the Court of Apped's sumbled lieswithinthe rule of Kinzenbaw
itsdlf. Under Kinzenbaw, this Court has dictated that the burden must shift, as between the driver and
the Director. Fanly, though, in the wake of Kinzenbaw, both litigants and the Courts of Appeds are
gruggling to determine when the burden shifts, and to whom, and when, if at dl, it shiftsback. Yet, a the
end of the day, asthis Court made expliat inKinzenbaw, the ultimate burdenadways restswiththe driver.
It makes sense, therefore, to require the driver to bear and carry that burden, outright and dl the time,
rather than splitting the hairs of the burdens of pleading, production, proof, and persuasionas betweenthe
driver and the Director. See Kinzenbaw v. Director of Revenue, 62 SW.3d at 55-56 (Limbaugh,
C.J,, concurring).

5. The convictions support therevocation
Because the Director met her burden of production, her revocation of Mr. Stellwagon's license,

pursuant to 88302.302.1(9) and 302.304.7 wasproper. The Director was required to do nothing more.
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The Court of Appeals, SouthernDistrict, however, focused onthe Springfidd municipal conviction
fromApril 1997 because of its inability "to discernif [Mr. Stellwagon] ether had counsdl representing him,
and/or waived such counsdl during court proceedings as required by 8302.060(10)." Stellwagon v.
Director of Revenue, 2002 Mo.App. LEXISa *8. While concerns about legal representation on a
municipal conviction are relevant asto the denid of alicense, pursuant to 8302.060, such concerns have
no bearing as pertains license revocations pursuant to 88302.302 and 302.304. Nowhere within these
revocation provisons doesthe legidature require the convictions that give rise to points assessmentsto be
counsdled. Thisisincontrast to the denid provisonat issue inthis case, 8302.060, which specificaly and
explicitly requires counsd in cases involving violaion of county or municipa ordinances. Further, and
assuming purely for the sake of argument that Mr. Stellwagon's April 1997 conviction was uncounsdled,
no condtitutiona impediment preventsthe use of that convictionto support the revocationhere. See White
v. King, 700 SW.2d 152, 156-57 (Mo.App., W.D. 1985) (primafacie crimina adjudication of a DWI
charge vdid for purposes of Director's actiononalicense, notwithstanding the vdidity of the conviction for
collaterd crimind law purposes).

6. Theadministrative record was sufficient to support the denial

As noted, whether the April 1997 conviction was counseled isrelevant only for purposes of the
denid of alicense, generdly speaking, pursuant to 8302.060. But, evenif Kinzenbaw canbereadto hold
that the Director must do something moreto prevail onthe denid thanshe did inthe ingant case -- inother
words, if Kinzenbaw means that the Director was required to prove that Mr. Stellwagonwasrepresented
by counsd for purposes of the municipa conviction -- the administrative record was sufficient to support

the Director's denid. The summons at issue in the legd file is a tandard document, its format gpproved
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by this Court asForm 37A. A review of that form shows an areawith the heading " Defendant represented
by counsdl." Review of LF 15 and Supp. LF 11, in comparison, makes clear that Mr. Stellwagon was
represented by counsdl in regard to his 1997 Municipd Court conviction, because the "Defendant
represented by counsd” areahas a mark in the "yes' box. See Appendix. Therefore, there could have
been no confusion asto what the record said and the Director did prove that Mr. Stellwagon had counsdl
for that conviction. As such, the Director's denid of Mr. Stellwagon's license was proper.
7. The Director should prevail

Under Kinzenbaw, Mr. Stellwagon bore the ultimate burden of persuasion in order to have his
licenserestored. But theonly thing Mr. Stellwagon did in hisattempt to carry that burden wasto plead that
one of the underlying convictions did not exist. When faced with evidencethat it did, he did nothing further.

The Director, therefore, should prevail.
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Conclusion
The Director respectfully requests that the judgment of the court below be reversed, and that the
Director's revocation and denid of Mr. Stellwagon's driving privilege be reinstated.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

CHERYL CAPONEGRO NIELD
Associate Solicitor
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P.O. Box 899
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