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JURISDICTIONAL STATEMENT 

 Upon application of Relator Marianist Province of the United States (“Marianist 

Province”), this Court issued a Preliminary Writ of Prohibition on October 30, 2007.  

This Court has jurisdiction to adjudicate this matter pursuant to Article V, § 4 of the 

Missouri Constitution.  Marianist Province seeks a Permanent Order of Prohibition to 

prevent the Honorable John A. Ross from enforcing his Order of July 30, 2007, denying 

Marianist Province summary judgment on claims that are clearly time barred by the 

applicable statute of limitations.  



2 

STATEMENT OF FACTS 

 A. Summary 

Plaintiff Robert Visnaw (“Plaintiff”) alleges that he was abused by former 

Marianist Brother William Mueller (“Mueller”) in 1984 and 1985 while Plaintiff was a 

senior at St. John Vianney High School (“Vianney”) in Kirkwood, Missouri.  (A25-A26.)  

During that time, Mueller was employed by St. John Vianney, Inc. as an assistant vice-

principal.  (A41 at 20.)  Approximately twenty-one years later, Plaintiff filed this lawsuit 

in January of 2006 against Mueller, Vianney, and Marianist Province based upon the 

alleged abuse by Mueller.  (A16.)  In this action, Plaintiff claims that over the course of 

the four incidents, Mueller purportedly asked Plaintiff to hyperventilate to the point of 

unconsciousness, massaged Plaintiff’s genitals, asked Plaintiff to strip down to his 

underwear, blindfolded Plaintiff, and put a knife to Plaintiff’s throat.  (A64-A65, A70-

A73 at 133-148; A75-A80 at 156-173.)  Plaintiff claims that he was asked to participate 

in this conduct as part of a research “experiment” conducted by Mueller.  (A64 at 109.)  

Plaintiff admits that he always remembered: (i) participating in the “experiments”; (ii) 

stripping down to his underwear, (iii) being blindfolded, (iv) hyperventilating to the point 

of unconsciousness, and (v) having a knife held to his throat.  (A102 at 264; A79 at 169; 

A83-A84 at 188-89; A86 at 200.)   

B. Plaintiff’s Background 

Plaintiff was born on April 9, 1967.  (A164.)  He attended high school at Vianney 

in the fall of 1981 and graduated in May of 1985.  (A38 at 8.)  Plaintiff performed very 
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well academically, graduating in the top quarter of his class.  (A44 at 32.)  He was on the 

“gold” and “silver” honor rolls.  (A44 at 30-31.)   

Following graduation from Vianney, Plaintiff voluntarily stayed in contact with 

Mueller through phone calls and three, four, or five letters.  (A66-A67 at 119-121.)  

Around 1986 or 1987, Plaintiff “quit” the Roman Catholic Church.  (A69 at 131-32.)  

Plaintiff turned twenty-one years old on April 9, 1988. 

Plaintiff attended college at the University of Missouri-St. Louis and graduated in 

1989 with a bachelor’s degree in Spanish.  (A49 at 49-50.)  After graduation, he served in 

the human intelligence branch of the U.S. Army.  (A51 at 60; A50 at 55.)  In the military, 

his job was to interrogate foreign nationals and others.  (A51 at 60.)  Plaintiff currently is 

employed as a criminal investigator/special agent with the U.S. Department of Homeland 

Security/Immigration & Naturalization Service (“Homeland Security”).  (A56 at 80.)  He 

speaks or understands five languages: English, Spanish, Portuguese, Italian, and some 

Korean.  (A51 at 60.)  Prior to his employment with Homeland Security, Plaintiff 

attended Federal Law Enforcement Training in Glencoe, Georgia; that training involved 

criminal investigations and criminal law.  (A102 at 261-62; A57 at 81.)  By the age of 

thirty, Plaintiff had been trained to understand the terms “mens rea” and “actus reus.”  

(A103 at 265-66.)  

C. Plaintiff’s Lawsuit 

Plaintiff claims that in September of 2005, he read some St. Louis Post-Dispatch 

newspaper articles relating to a claim brought by Bryan Bacon (“Bacon”) against 
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Mueller.  (A47 at 42-43.)  Plaintiff admits that he contacted Bacon to tell Bacon about his 

alleged incidents with Mueller.  Id.   

Plaintiff filed this lawsuit in January of 2006 – approximately twenty-one years 

after the alleged incidents with Mueller.  (A16.)  Plaintiff’s lawsuit pleads the following 

tort claims against Marianist Province and the other Defendants for alleged: 

intentional failure to supervise (Count I);  

intentional infliction of mental distress (Count II);  

negligence (Count V); and  

negligent supervision, retention and failure to warn (Count VI).  (A25-A33.)  

Plaintiff claims that he was damaged as the result of four separate incidents that occurred 

between him and Mueller during his senior year at Vianney.  (A25-A33.)  A more 

detailed description of each alleged incident follows below.   

 First Alleged Incident 

Plaintiff first met Mueller during his senior year [1984-1985] at Vianney, when he 

would have been seventeen years old.  (A60 at 94-95.)  

Plaintiff claims that in the first alleged incident, Mueller instructed him to come to 

his office in the evening after school.  While Plaintiff was in Mueller’s office, Mueller 

allegedly had him hyperventilate to the point of unconsciousness four or five times.  (A65 

at 113.)  Each time upon awakening, Mueller would question him about what he had 

experienced.  (A64-65.)  Mueller allegedly told Plaintiff that he was conducting a 

research experiment on fear for his masters’ thesis.  (A64 at 109.)  Plaintiff admits that he 

does not recall having been physically injured during the first alleged incident with 
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Mueller, and admits that he has no evidence of having been sexually abused during the 

incident.  (A65 at 113-14.)  He further admits that he has “always recalled the passing out 

and waking up with the questions” and the incident itself.  (A65 at 115.)  In addition, 

Plaintiff admits that he did not find anything that occurred in the first alleged incident to 

have been physically offensive, harmful, or injurious.  (A66 at 117.) 

Second Alleged Incident 

 Plaintiff’s second alleged incident with Mueller occurred about three weeks to a 

month after the first incident.  This time he met Mueller at the school gymnasium 

entrance in the evening after swim practice.  (A67-A71 at 124-25, 133-40.)  Plaintiff and 

Mueller went to the varsity locker room.  (A71 at 138-39.)  Mueller again instructed 

Plaintiff to hyperventilate and make himself pass out; Plaintiff did so.  (A72 at 142.)  

After the hyperventilating, Plaintiff recalls waking up “laying down on something” and 

realizing that Mueller was massaging Plaintiff’s genitals.  (A72 at 143.)  Plaintiff recalls 

hearing moaning, or sounds associated with sexual activity, as he woke up.  (A72 at 143.)  

Plaintiff also allegedly saw Mueller holding his own penis with his other hand; and 

Plaintiff recalls Mueller stopped immediately.  (A72 at 143-44, A75 at 153.)  Plaintiff 

admits to having been “freaked out” by the incident.  (A72 at 144.) 

Third Alleged Incident 

 Plaintiff claims that the third alleged incident with Mueller happened around 

Christmas break of his senior year.  (A76 at 157.)  He claims to have met Mueller at 

Vianney’s main entrance after diving practice.  Then, the two of them went to the varsity 

locker room and walked all the way to the back of the locker room.  (A76 at 157.)  
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Plaintiff claims that Mueller again instructed him to hyperventilate to unconsciousness 

while Mueller grabbed Plaintiff’s head and moved it side to side in circles while he was 

bent over and hyperventilating.  (A76 at 158-59.)  When Plaintiff woke up, he was in the 

front of the locker room or gym sitting on the floor with his knees up at his chest.  (A76 

at 159.)  Plaintiff recalls that after he regained consciousness, Mueller helped him stand 

up and asked him to put VO5 hair gel in his hair; Plaintiff did so without objection, and 

he does not recall Mueller touching him while he did so.  (A76 at 160.)  Plaintiff testified 

that that he is unaware of or cannot recall any sexual misconduct having occurred during 

the third alleged incident.  (A76-A77 at 160-61.) 

Fourth Alleged Incident 

 Plaintiff claims that the fourth and final alleged incident with Mueller happened in 

March the night of the Spring Dance of his senior year – just a month before his 

eighteenth birthday.  (A77 at 163-64.)   

 Plaintiff arrived at the dance after dark and met Mueller outside the main entrance 

to Vianney near the administration center.  (A78 at 165.)  Plaintiff and Mueller then 

walked to a small teachers’ office near where the bookstore used to be located.  (A78 at 

167.)  Plaintiff claims that Mueller told him that as part of the experiment, he needed him 

to take off his clothing down to his underwear.  (A78 at 167-68.)  Plaintiff complied.  Id.  

Plaintiff claims that Mueller stepped out of the office while he took his clothes off; when 

he re-entered the office, Mueller instructed Plaintiff to face away from him.  (A78 at 

168.)  Plaintiff claims that Mueller then blindfolded him, repeatedly touched his shoulder, 

and asked him if he was afraid; Plaintiff repeatedly responded that he was not.  (A78 at 
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168.)  Plaintiff claims that Mueller then placed a knife to his throat and closed the gap of 

space between them.  (A78-A79 at 168-169.)  Plaintiff claims he put his hands on a table 

in front of him.  (A79 at 169.)  Plaintiff alleges that Mueller would ask him while he held 

the knife to his throat if he was afraid.  Plaintiff would respond that he was not afraid and 

then Mueller would press the knife harder against his throat.  (A79 at 170.)   

 Plaintiff claims that eventually he felt skin-to-skin contact between his back and 

what he assumes was Mueller’s stomach and that he became “very afraid.”  (A79 at 171.)  

Plaintiff admits that eventually he told Mueller during the alleged incident that he was 

afraid.  (A79 at 170.)  Mueller then allegedly reached his hand down into Plaintiff’s pants 

and started massaging his genitals.  (A79-A80 at 172-73.)  Plaintiff testified that “from 

the tips of [his] fingers to the tips of [his] toes,” he was “totally, totally, totally scared to 

death about what was happening.”  Id.  He claims that suddenly, everything stopped, and 

he woke up in the hallway fully clothed followed by Mueller taking him out to the school 

track to walk around.  (A80 at 173.)  Plaintiff does not recall having had a discharge, but 

does remember having had an erection during the alleged incident.  (A80 at 173-74.)  

Plaintiff was fully conscious during the fourth alleged incident.  (A87 at 203.) 

D. Plaintiff’s Memories Of The Alleged Incidents 

Plaintiff admits that he has always known of his participation in the four alleged 

experiments.  (A91 at 220.)  Plaintiff testified that he recalled having participated in 

Mueller’s “experiments” in July of 1991, when he received correspondence from Mueller 

at his parents’ home, and he told his father that he had assisted Mueller in the 

experiments when he attended Vianney.  (A66 at 117-18.)  Plaintiff also admits that he 
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always has remembered that Mueller told him not to tell anyone about the “experiments.”  

(A83 at 187-88.)  With respect to the first incident, Plaintiff admits that he has “always 

recalled the passing out and waking up with the questions” and the incident itself.  (A65 

at 115.)  Also, he admits that he always remembered Mueller asking him to 

hyperventilate and pass out and does not claim that he ever repressed that part of his 

memories about the alleged incidents.  (A102 at 264.)   

Plaintiff admits that he always remembered taking off his clothes down to his 

underwear and does not claim that he ever repressed that part of his memories about the 

alleged incidents.  (A83-A84 at 188-89.)  He also admits that he always has remembered 

Mueller holding a knife to his throat and admits that he never repressed that recollection.  

(A83 at 188; A102 at 264.)  With respect to the alleged fondling of Plaintiff’s genitals, 

Plaintiff testified that: “I believe that it wasn’t forgotten.”  (A84 at 189, ln 22).  Rather, 

Plaintiff claims he “buried” the fondling memory so he would not have to “relive” it.  

(A84 at 189).  As indicated below, however, Plaintiff can offer no competent expert 

testimony that he repressed any aspect of the alleged experiments.   

E. Procedural History 

On May 25, 2007, Marianist Province filed its Motion for Summary Judgment 

with an accompanying Statement of Uncontroverted Material Facts and Memorandum in 

Support, arguing that Plaintiff’s causes of action were time barred by Missouri’s statute 

of limitations.  (A113-240.)   

In its Motion for Summary Judgment, Marianist Province argued that because 

Plaintiff claimed that the incidents at issue occurred in 1985, the general five-year statute 
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of limitations contained in RSMo § 516.120 applied, although it would have been tolled 

until Plaintiff’s twenty-first birthday by § 516.170.  Marianist Province therefore argued 

that Plaintiff should have filed his suit no later than April 9, 1993 – which would be five 

years after he turned twenty-one.  (A8.) 

On July 30, 2007, the Honorable John A. Ross, Respondent, Judge of the Circuit 

Court for the County of St. Louis, Missouri, Division 15, denied Marianist Province’s 

Motion for Summary Judgment with no written record for the basis of his denial.  

(A241.)  Only three days later, the St. Louis City Circuit Court entered an order granting 

Marianist Province summary judgment on statute of limitations grounds on similar facts 

and issues.  (A242-53.)   

Marianist Province filed a Petition for Writ of Prohibition with the Missouri Court 

of Appeals on August 10, 2007.  On August 14, 2007, the Missouri Court of Appeals 

entered a Preliminary Order of Prohibition in this matter.  On August 28, 2007, the 

Petition for Writ of Prohibition was denied without opinion.  

On October 30, 2007, this Court issued a Preliminary Writ of Prohibition which 

commanded Respondent to take no further action except to sustain Marianist Province’s 

Motion for Summary Judgment.   
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POINTS RELIED ON 

I.   MARIANIST PROVINCE IS ENTITLED TO A PERMANENT ORDER 

PROHIBITING RESPONDENT FROM ENFORCING HIS ORDER 

DENYING MARIANIST PROVINCE’S MOTION FOR SUMMARY 

JUDGMENT, BECAUSE PLAINTIFF’S CLAIMS ARE CLEARLY TIME 

BARRED AS A MATTER OF LAW, IN THAT A REASONABLE PERSON 

WHO ALWAYS REMEMBERED PARTICIPATING IN “EXPERIMENTS” 

IN WHICH HE (i) STRIPPED DOWN TO HIS UNDERWEAR, (iii) WAS 

BLINDFOLDED, (iii) HYPERVENTILATED TO THE POINT OF 

PASSING OUT, AND (iv) HAD A KNIFE HELD TO HIS THROAT 

WOULD HAVE BEEN PUT ON INQUIRY NOTICE OF A 

“POTENTIALLY ACTIONABLE INJURY” AND THAT HE MAY HAVE 

SUSTAINED SUBSTANTIAL DAMAGE BACK IN 1985 

 

Powel v. Chaminade College Prepatory, Inc., 197 S.W.3d 576 (Mo. banc 2006)   

Business Men’s Assur. Co. of Am. v. Graham, 984 S.W.2d 501 (Mo. banc 1999) 

Klemme v. Best, 941 S.W.2d 493 (Mo. banc 1997) 

RSMo § 516.120 
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ARGUMENT 

I.   MARIANIST PROVINCE IS ENTITLED TO A PERMANENT ORDER 

PROHIBITING RESPONDENT FROM ENFORCING HIS ORDER 

DENYING MARIANIST PROVINCE’S MOTION FOR SUMMARY 

JUDGMENT, BECAUSE PLAINTIFF’S CLAIMS ARE CLEARLY TIME 

BARRED AS A MATTER OF LAW, IN THAT A REASONABLE PERSON 

WHO ALWAYS REMEMBERED PARTICIPATING IN “EXPERIMENTS” 

IN WHICH HE (i) STRIPPED DOWN TO HIS UNDERWEAR, (iii) WAS 

BLINDFOLDED, (iii) HYPERVENTILATED TO THE POINT OF 

PASSING OUT, AND (iv) HAD A KNIFE HELD TO HIS THROAT 

WOULD HAVE BEEN PUT ON INQUIRY NOTICE OF A 

“POTENTIALLY ACTIONABLE INJURY” AND THAT HE MAY HAVE 

SUSTAINED SUBSTANTIAL DAMAGE BACK IN 1985 

A. Introduction 

The case arises from Plaintiff’s claim that he was the victim of four alleged abuse 

incidents that took place approximately twenty-one years ago.  Plaintiff was an 

intelligent, successful senior in high school at the time.  By the time the fourth incident 

occurred, Plaintiff was just shy of his eighteenth birthday.   

Plaintiff admits that he always remembered critical aspects of the alleged abuse 

incidents, including (i) his participation in the “experiments” with Mueller (i) stripping 

down to his underwear, (ii) being blindfolded, (iii) hyperventilating to the point of 

unconsciousness, and (iv) having a knife held to his throat.  (A102 at 264; A79 at 169; 
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A83-A84 at 188-89; A86 at 200.)  Because these essential facts are not in dispute, 

Plaintiff’s claims are time-barred as a matter of law under the objective, reasonable 

person standard set forth in Powel v. Chaminade College Preparatory, Inc., 197 S.W.3d 

576, 580 (Mo. banc 2006).  As a matter of law, a reasonably prudent person would have 

been put on inquiry notice of a “potentially actionable injury” and that he may have 

sustained substantial injury back in 1985 based on the factual allegations not in dispute.  

The five-year statute of limitations began running on April 9, 1988 – Plaintiff’s twenty-

first birthday and expired in 1993.  Accordingly, a permanent order prohibiting 

Respondent from taking any action in the underlying case other than granting summary 

judgment in favor of the Marianist Province is warranted.    

B.   Standard of Review 

This Writ comes before the Court upon review of Respondent’s denial of 

Marianist Province’s Motion for Summary Judgment.  The standard of review regarding 

summary judgment is essentially de novo.  White v. Zubres, 222 S.W.3d 272, 274 (Mo. 

banc 2007).  The statute of limitations is an affirmative defense under Rule 55.08, and a 

party who moves for summary judgment on the basis of a statute of limitations need only 

show that the statute bars the plaintiff’s claims.  Id.  Once a statute of limitations expires 

and bars a plaintiff’s cause of action, the defendant has a vested right to be free from suit.  

Doe v. Roman Catholic Diocese of Jefferson City, 862 S.W.2d 338, 341 (Mo. banc 1993).  

Accordingly, an absolute writ of prohibition is the appropriate remedy to relieve a 

defendant of the expense and burden of unwarranted litigation when a claim is time-

barred.  See also State ex rel. BP Products N. Am. v. Ross, 163 S.W.3d 922 (Mo. banc 
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2005) (making absolute in part a preliminary writ of prohibition on an order denying 

summary judgment on the issue of statute of limitations); see also State ex rel. O’Blennis 

v. Adolf, 691 S.W.2d 498, 500 (Mo. App. E.D. 1985).   

C.  The General Five-Year Statute of Limitations (RSMo § 516.120) Bars 

Plaintiff’s Claims 

 Because Plaintiff claims the incidents alleged in this lawsuit occurred in 1985, the 

general five-year statute of limitations contained in RSMo § 516.120 applies.  See Powel, 

197 S.W.3d at 580.  RSMo § 516.020 provides, in relevant part, that an action for “any 

other injury to the person or rights of another, not arising on contract and not herein 

otherwise enumerated” is to be commenced within five years of that injury.  RSMo §  

516.170 contains a general tolling provision that tolls the statute of limitations until age 

twenty-one.  RSMo. § 516.170.  In the present case, therefore, under the general statute 

of limitations set forth in RSMo § 516.120, Plaintiff should have filed his suit no later 

than April 9, 1993 – which would be five years after 



14 

he turned twenty-one.1   

D. Plaintiff’s Claims Are Time Barred As A Matter Of Law Under The 

Objective, Reasonable Person Test 

Based on the undisputed factual allegations set forth in Marianist Province’s 

Motion for Summary Judgment, Plaintiff’s claims are time barred as a matter of law 

because a reasonably prudent person would have been put on inquiry notice of a 

potentially actionable injury and that he may have sustained substantial damage back in 

1985.  Under the minority tolling provision of RSMo § 516.170, the statute of limitations 

began to run on Plaintiff’s twenty-first birthday on April 9, 1988, and expired long before 

Plaintiff filed this lawsuit in January of 2006.   

                                                 

 1  Marianist Province recognizes that Plaintiff claims the last alleged incident 

occurred prior to his turning twenty-one; however, there is no allegation that he ever 

forgot or repressed his knowledge of the experiments prior to turning twenty-one in April 

of 1988; rather, Plaintiff admits that he has always remembered the bulk of what 

happened during the incidents.  As such, under the objective test set forth in Powel, 

Plaintiff had a “potentially actionable injury” for which the statute of limitations began to 

run for him immediately upon turning twenty-one in April 1988, thus the statute of 

limitations expired in 1993 at the very latest under RSMo § 516.120. 
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RSMo § 516.100 sets forth the method of accrual of Missouri state law claims for 

purposes of statutes of limitations, including the five-year limitations period in § 

516.120(4).  RSMo § 516.100 states that: 

the cause of action shall not be deemed to accrue when the wrong is done or 

the technical breach of contract or duty occurs, but when the damage 

resulting therefrom is capable of ascertainment, and if more than one item 

of damage, then the last item, so that all resulting damage may be 

recovered, and full and complete relief obtained. 

Id.  Under this statute, the applicable limitations period begins to run when the injury or 

damage has been sustained and is capable of ascertainment.  

 This Court in Powel discussed in detail when damages are “capable of 

ascertainment” under § 516.100, stating: 

Although this Court has not previously clearly articulated a specific, 

generally applicable test to be used in making this determination, a 

consistent approach is evident upon careful review of this Court’s decisions 

from the last 40 years: the statute of limitations begins to run when the 

“evidence was such to place a reasonably prudent person on notice of a 

potentially actionable injury.”  At that point, damages would be sustained 

and capable of ascertainment as an objective matter – or, in the words of 

Professor Davis, that is the moment when the damage would be 

“substantially complete.” 

197 S.W.3d at 582 (emphasis in original) (footnote and citation omitted).   
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 Powel examined a number of decisions that reflect this “consistent approach” 

taken by Missouri courts over the years.  197 S.W.3d at 582-84.  For example, in 

Chemical Workers Basic Union, Local Number 1744 v. Arnold Savings Bank, 411 

S.W.2d 159, 164 (Mo. banc 1966), the statute of limitations began to run “once the union 

officers were put on notice of a problem because their anticipated dividend checks were 

not deposited, for at that point ‘upon any inquiry [the damages] soon could have been 

discovered and made known,’ ‘[s]ince the amount of damage [equaled] the amount of the 

check.’”  Powel, 197 S.W.3d at 582-83.  (quoting Chemical Workers, 411 S.W.2d at 165) 

(emphasis added). 

 In Dixon v. Shafton, 649 S.W.2d 435 (Mo. banc 1983), “[n]otice of some 

substantial damage resulting from the wrong was also identified as the triggering event.”  

Powel, 197 S.W.3d at 583 (emphasis added).  In Dixon,  

Although the wrong had existed and had been at least theoretically 

ascertainable since the inception of the contract, the statute of limitations 

did not begin to run until the lawyer-partner advised the remaining partners 

that they should get an independent counsel because he had made a mistake 

in the contract.  At that point, although the remaining partners did not 

know the extent of the damages, they did know that “a substantial claim 

existed as to them.  They had suffered some damage, at least to the extent 

that they had to hire new counsel who would have otherwise been 

unnecessary.” 
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Powel, 197 S.W.3d at 583 (quoting Dixon, 649 S.W.2d at 438) (emphasis added); see 

also Business Men’s Assurance Co. of Am. v. Graham, 984 S.W.2d 501, 507 (Mo. banc 

1999) (a cause of action accrues when a party can first ascertain the fact of damages, 

even though he may not know the extent of damage); Martin v. Crowley, Wade & 

Milstead, Inc., 702 S.W.2d 57, 58 (Mo. banc 1985) (capable of ascertainment standard 

met when the plaintiff had sufficient knowledge to be placed on “inquiry notice” of the 

wrong and damages). 

Powel noted that the standard to be gleaned from these decisions had special application 

to cases involving repressed memory (the plaintiff in Powel alleged that he repressed his 

memory of the sexual abuse).2  The Court stated that: “Only when [the plaintiff] regained 

                                                 
 2  Here, Plaintiff offered no competent expert testimony supporting a “repressed 

memory” theory.  Plaintiff’s sole medical expert in this case, Plaintiff’s treating 

psychologist, Dr. George Harris, admitted that he would not be “a good person to serve as 

an expert witness if someone was making the argument for a repressed memory.”  (A36-

A37 at pp. 36-37.)  In fact, Dr. Harris admitted that the entire subject of repressed 

memory is “hotly debated” in his field, and Dr. Harris simply does not have an 

understanding of how it may work physiologically.  Id.   Dr. Harris reaffirmed his lack of 

expertise on this subject matter later in his deposition when asked when  Plaintiff “first 

obtained conscious recollection of that overt sexual abuse?”  (A362 at 55.)  Dr. Harris 

responded: “It is one of those questions that probably is best answered by an expert 

witness.”   Id.   No such expert was ever offered by Plaintiff. 



18 

the repressed memories would the victim for the first time have ‘reason to question’ 

defendant’s conduct and have information sufficient ‘to place a reasonably prudent 

person on notice of a potentially actionable injury.’”  197 S.W.3d at 584.  In Powel, the 

Court found factual disputes in the record and remanded the case so that the trial court 

and the parties could address “the statute of limitations issue from the objective, 

‘reasonable person’ standard set out herein” and the need to conduct additional discovery 

in a case involving a claim of repressed memory.  Id. at 586. 

 In light of the test articulated in Powel, a reasonable person would have been put 

on inquiry notice that an injury may have occurred based on the fact that Plaintiff always 

remembered the bulk of the “experiments” with Mueller.  Here, Plaintiff had more than 

sufficient notice of a potential injury back in 1984-1985.  Consider what Plaintiff admits 

he always remembered: 

• Plaintiff admits that he has “always recalled the passing out and waking up 

with the questions” and the first incident itself (A65 at 115); 

• Plaintiff admits that he always remembered Mueller asking him to 

hyperventilate and pass out (A102 at 264); 

• Plaintiff admits that he recalled having participated in Mueller’s 

“experiments” in July of 1991, when he received correspondence from 

Mueller at his parents’ home and he told his father that he had assisted 

Mueller in the experiments when he attended Vianney (A66 at 117-18.); 

• Plaintiff admits that he has always remembered that Mueller told him not to 

tell anyone about the “ experiments” (A82-A83 at 187-88); 
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• Plaintiff admits that he always remembered taking off his clothes down to 

his underwear – when he was seventeen, almost eighteen years old (A3-

A84 at 188-89); 

• Plaintiff admits that he has always remembered Mueller holding a knife to 

his throat (A79 at 169; A102 at 264.) 

 Based on these facts, Plaintiff had more than sufficient notice of his alleged 

damages back in 1985.  The extent of Mueller’s behavior about which Plaintiff 

complains, if all of Plaintiff’s allegations of fact are taken as true, is objectively serious 

and questionable enough to any “reasonably prudent person,” especially an almost-18-

year-old man, to have put Plaintiff on inquiry notice of a potential claim and that he may 

have sustained substantial damage.  Indeed, the Honorable Judge Robert Dierker, St. 

Louis City Circuit Judge, reached this very conclusion in his August 2, 2007, Order 

granting summary judgment to the Marianist Province of the United States: “[r]easonable 

people do not blithely accept the propriety of ‘secret experiments’ involving physical 

contact between a teacher and a pupil behind closed doors.”  (App. at 249.)  He also 

noted that the “conduct described by [Plaintiff], though not overtly sexual, is not the sort 

of thing that a reasonable person would become involved in without subsequent inquiry 

as to its legitimacy.”  Id.  Hence, under the objective framework provided by this Court in 

Powel, the statute of limitations for tort claims has barred the action that Plaintiff might 

have had against Defendants at one time.    
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 Since a reasonable person in Plaintiff’s situation would have been placed on 

inquiry notice of his potentially actionable injury when Plaintiff turned twenty-one years 

old on April 9, 1988, and because Plaintiff did not file this lawsuit until January 2006, 

Plaintiff’s causes of action are time barred by the five-year statute of limitations under 

RSMo §§ 516.100 and 516.120(4). 

E. Under the Objective, “Reasonably Prudent Person” Test, It Is 

Irrelevant When Plaintiff Subjectively “Appreciated” Or Knew The 

Extent of His Damages 

 In his argument before Respondent below, Plaintiff, in effect, asked Respondent to 

adopt a subjective test for the running of the statute of limitations.  In Powel, this Court 

rejected such a subjective test.   

  In Powel, the plaintiff brought an action against his former boarding school, and 

two clergymen formerly employed there, for sexual abuse that he allegedly suffered 

while under their care.  Id. at 578-79.  The abuse purportedly took place over the course 

of two years while the plaintiff, then aged 15-17 years old, was a boarding student at the 

school.  Id. at 579.   In analyzing prior opinions discussing the “capable of 

ascertainment” test, this Court explicitly rejected the plaintiff’s request to adopt a 

subjective awareness standard.  Id. at 581.  The plaintiff urged this Court to adopt a 

standard whereby the statute of limitations would not begin to run until plaintiff became 

aware that he suffered damages and that they were caused by the actions of the defendant.  

Id.  In other words, the phrase “capable of ascertainment” under the approach advocated 

by the plaintiff would mean when plaintiff “should have discovered his injury and 
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damages.”  Id.  Relying on prior precedent, this Court again rejected this test.  To adopt 

this test “would be little different than the ‘discovery’ rule, and ‘this is not what the 

legislature did and it is not for us to rewrite the statute to do provide.’”  Id. (quoting 

Jepson v. Stubbs, 555 S.W.2d 307, 313 (Mo. banc 1977)); see also Graham v. McGrath, 

No. ED89168, 2007 WL 4301191 (Mo. App. E.D. 2007) (Slip Op. Dec. 11, 2007) (“T]he 

issue is not when a plaintiff is subjectively aware of his injury; subjective awareness of 

damages does not resolve the question of when those damages were objectively capable 

of ascertainment.”).  

 Moreover, in rejecting the subjective standard advocated by Plaintiff, this Court in 

Powel stressed several times that the “capable of ascertainment” test is an objective test.  

Id. at 584-85.  Under the objective test, “the statute of limitations begins to run when the 

‘evidence was such to place a reasonably prudent person on notice of a potentially 

actionable injury.’”  Id. at 582 (emphasis in original).  Hence, the issue is “not when the 

injury occurred, or when plaintiffs subjectively learned of the wrongful conduct and that 

it caused his or her injury, but when a reasonable person would have been put on notice 

that an injury and substantial damages may have occurred and would have undertaken to 

ascertain the extent of the damages.  Id. (emphasis added). 

 Here, Plaintiff essentially argued to the trial court below that the statute of 

limitations should not begin to run until he discovered his alleged injuries, or as he put it, 

“appreciated” or “ascertained” the harm from the alleged sexual abuse.  (A312.)  This 

amounts to nothing more than the date Plaintiff subjectively learned of the alleged 

wrongful conduct – a standard which Powel rejected.  Damage is reasonably capable of 
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ascertainment “when the fact of damage can be discovered or made known, not when a 

plaintiff actually discovers injury or wrongful conduct.”  Sheehan v. Sheehan, 901 

S.W.2d 57, 58 (Mo. banc 1995).  “Subjective knowledge of damages is not required.”  

Powel, 197 S.W.3d at 588 (Wolff, C.J. concurring); Graham, 2007 WL 4301191, at *3.  

Under Plaintiff’s faulty logic, a plaintiff essentially could avoid the running of the statute 

of limitations indefinitely by alleging, as Plaintiff has done here, that he did not 

comprehend or ascertain that he had sustained substantial injuries until some number of 

years after the wrongful act.  This is not the law in this State.  Under the objective test set 

forth in Powel, Plaintiff’s claims were capable of ascertainment in 1985 when the alleged 

incidents took place and he gained knowledge of the aspects of his claims that put him on 

notice that he had potentially been injured.  Once Plaintiff reached the age of majority on 

April 9, 1988, the statute of limitations commenced to run.  The limitations period for 

Plaintiff’s claims expired in 1993.   

 Perhaps recognizing the insurmountable statute of limitations hurdle, Plaintiff also 

asserted in the trial court below that prior to 2005, he was “incapable of ascertaining the 

resulting damages from [Mueller’s] conduct.” (A26-27.)  Again, this is not the test in 

Missouri.  Missouri law is clear that a cause of action accrues when a party “can first 

ascertain the fact of damage, even though he may not know the extent of the damage.”  

Powel, 197 S.W.3d at 584 (quoting Business Men’s Assur., 984 S.W.2d at 507) (emphasis 

added).  Indeed, “all possible damages do not have to be known, or even knowable, 

before the statute accrues.”  Powel, 197 S.W.3d  at 584 (quoting Klemme v. Best, 941 

S.W.2d 493, 497 (Mo. banc 1997)).  While “the mere existence of the wrong and some 
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nominal damage is not enough,” a plaintiff may be put on notice to inquire further when 

“the fact of damage could have been discovered or made known.”  Klemme, 941 S.W.2d 

at 497.  Put another away, the date that Plaintiff “completed his psychological process of 

uncovering is irrelevant.”  Graham, 2007 WL 4301191, at * 3.  Rather, the test is when a 

reasonable person would have been put on notice that an injury and substantial damages 

may have occurred and would have undertaken to ascertain the extent of the damages.  

Powel, 197 S.W.3d at 585.   

 Here, all evidence shows that the Plaintiff – a smart, successful high school senior 

– was fully aware of the critical aspects of the alleged wrongful conduct and always 

remembered as much.  (A102 at 264; A79 at 169; A83-A84 at 188-189; A86 at 200.)  

Plaintiff knew sufficient facts to be put on inquiry notice of the need to inquire further at 

the time these alleged incidents occurred in 1984-1985.   

 Consider the fact that for the last twenty-one years, Plaintiff always has 

remembered a grown man blindfolding him, asking him to strip to his underwear, 

hyperventilate, and placing a knife to his throat.  (A102 at 264; A79 at 169; A83-A84 at 

188-89; A86 at 200.)  Even accepting Plaintiff’s claim that he did not question the 

legitimacy of the conduct when he was nearly eighteen, this information clearly was 

enough to put Plaintiff on notice to inquire further at some point prior to turning twenty-

six years old.  Armed with the permanent knowledge that a grown man directed Plaintiff 

to strip down to his underwear and hyperventilate, while being blindfolded and having a 

knife held to his throat, Plaintiff apparently made no efforts to inquire further or 
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otherwise timely pursue a possible claim.3  Missouri law requires that he do so; 

otherwise, his claim is time barred.     

 Plaintiff has given clear testimony describing alleged behavior that, as noted 

above, a reasonably prudent person would have known was not normal.  Plaintiff 

complains in his lawsuit that the behaviors he recalled all along were offensive and 

caused him damage. (“Defendant Brother William Mueller physically grasped, held, 

touched, fondled, choked and/or groped plaintiff in threatening and highly inappropriate 

ways during which he brandished what Plaintiff believed was a knife and placed it to his 

neck and face . . . Defendant’s actions put plaintiff in fear of bodily harm…by reason of 

defendant's actions, plaintiff suffered damage.” (A29.)  As such, Powel dictates that 

under the “reasonable person” standard, Plaintiff was on notice of his potential claim 

and/or damages in this matter, and simply failed to file his lawsuit in time.    

 The undisputed facts clearly establish that Plaintiff knew and remembered 

sufficient information regarding his abuse allegations to put a reasonably prudent person 

on notice to inquire further.  Plaintiff failed to do so.  Whether his alleged damages were 

“complete” through recollection of certain “sexual” aspects of the alleged abuse incidents 

is irrelevant because plaintiff always remembered sufficient information to be put on 

inquiry notice of a “potentially actionable injury.” 

                                                 
 3  In assessing the duty to inquire issue, it bears repeating that during the late 

1980s and early 1990s Plaintiff was a professional military interrogator with federal law 

enforcement training in the area of criminal law.  (A51 at 60; A50 at 55.) 
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F. Whether Plaintiff Was “Reverential” Toward Mueller Is Wholly 

Irrelevant under the Objective Powel Test 

 Once again misconstruing the holding of Powel, Plaintiff argued before the trial 

court below that his claims are not time barred because he was raised to trust and respect 

religious figures of authority such as Mueller and accordingly did not question at the time 

the legitimacy of Mueller’s “experiments.”  Plaintiff’s argument runs essentially as 

follows: “Even though I remembered the conduct for the past twenty-two (22) years, I did 

not know that I was damaged when Mueller blindfolded me and put a knife to my throat 

because I was raised to trust and respect religious figures.” 

 Whether true or not, this assertion carries absolutely no legal significance under 

Powel because it pre-supposes a subjective awareness or “discovery” standard that this 

Court consistently has rejected.  Under Powel, the issue of when a plaintiff first becomes 

aware that he had been aggrieved by the defendant’s conduct is immaterial to a statute of 

limitations analysis.  Id. at 580-81.  In rejecting the approach suggested by Plaintiff, this 

Court noted in Powel: “Plaintiff, in effect, asks this Court to hold that by this phrase 

[“capable of ascertainment”] the legislature meant that the statute of limitations would 

not begin to run until he subjectively became aware that he suffered damages and they 

were caused by ‘the actions of the individuals’ in question and were connected to his 

psychological injuries.” Id. at 581.  However, this test if adopted would amount to 

nothing more than a “discovery” rule, which is not what the Missouri General Assembly 

intended.  Id.  To say that the statute of limitations did not start to run on Plaintiff’s claim 

until twenty-one years after the alleged conduct because Plaintiff “trusted” and 
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“respected” Defendant Mueller is simply another way of stating: “I was not subjectively 

aware that I was damaged by defendant’s actions.”   

 “Subjective knowledge of damages is not required.”  Powel, 197 S.W.3d at 588 

(Wolf, C.J., concurring).  “Mere ignorance on the part of a plaintiff does not toll the 

statute of limitation where reasonable diligence on his or her part would have revealed 

the injury or wrongful conduct.”  O’Reilly v. Dock, 929 S.W.2d 297, 301 (Mo. App. S.D. 

1996).  And “[m]ere ignorance of the plaintiff of his cause of action will not prevent the 

running of the statute of limitations.”  Carr v. Anding, 793 S.W.2d 148, 150 (Mo. App. 

E.D. 1990) (internal quotations omitted).  Here, Plaintiff cannot shut his eyes to his 

potential claims for over twenty years by simply arguing that he was raised to trust and 

respect religious figures.  

 Plaintiff’s counsel offered this same argument in another case filed against 

Mueller and Marianist Province in the Circuit Court of the City of St. Louis (Timothy 

Kluempers and Matthew Giegling vs. Marianist Province, et al., Circuit Court of City of 

St. Louis, Cause No. 052-11454).  The argument properly was rejected by the Judge 

Dierker, who noted in his summary judgment order of August 2, 2007, “If the Plaintiff’s 

position were to be the law, one might wonder, as Chief Justice Wolff did in his 

concurring opinion in Powel, ‘Why have a statute of limitations?” (A242-253.) 

 Plaintiff’s position is not the law in Missouri, which is why this Honorable Court 

properly sustained Relator’s Petition for Writ of Prohibition.  The Court should make 

permanent its Writ of Prohibition.   
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CONCLUSION 

This Court should make absolute its Preliminary Writ as the uncontested factual 

allegations show that Plaintiff’s claim is time-barred under Missouri’s five year statute of 

limitations set forth in RSMo § 516.120.   Otherwise, Marianist Province will be forced 

to suffer the burden of unnecessary and burdensome litigation.  This Court should make 

absolute its Preliminary Order of Prohibition by ordering Respondent to take no action in 

this case other than to vacate his Order of July 30, 2007, and enter an order granting 

summary judgment in favor of Marianist Province, and for such other and further relief 

this Court deems just and proper.  

Respectfully submitted, 
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