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JURISDICTIONAL STATEMENT

Upon application of Relator Marianist Province of the United States (“Marianist
Province”), this Court issued a Preliminary Writ of Prohibition on October 30, 2007.
This Court has jurisdiction to adjudicate this matter pursuant to Article V, § 4 of the
Missouri Constitution. Marianist Province seeks a Permanent Order of Prohibition to
prevent the Honorable John A. Ross from enforcing his Order of July 30, 2007, denying
Marianist Province summary judgment on claims that are clearly time barred by the

applicable statute of limitations.



STATEMENT OF FACTS

A. Summary

Plaintiff Robert Visnaw (“Plaintiff”) alleges that he was abused by former
Marianist Brother William Mueller (“Mueller”) in 1984 and 1985 while Plaintiff was a
senior at St. John Vianney High School (“Vianney”) in Kirkwood, Missouri. (A25-A26.)
During that time, Mueller was employed by St. John Vianney, Inc. as an assistant vice-
principal. (A4l at 20.) Approximately twenty-one years later, Plaintiff filed this lawsuit
in January of 2006 against Mueller, Vianney, and Marianist Province based upon the
alleged abuse by Mueller. (A16.) In this action, Plaintiff claims that over the course of
the four incidents, Mueller purportedly asked Plaintiff to hyperventilate to the point of
unconsciousness, massaged Plaintiff’s genitals, asked Plaintiff to strip down to his
underwear, blindfolded Plaintiff, and put a knife to Plaintiff’s throat. (A64-A65, A70-
AT73 at 133-148; A75-A80 at 156-173.) Plaintiff claims that he was asked to participate
in this conduct as part of a research “experiment” conducted by Mueller. (A64 at 109.)
Plaintiff admits that he always remembered: (i) participating in the “experiments”; (ii)
stripping down to his underwear, (iii) being blindfolded, (iv) hyperventilating to the point
of unconsciousness, and (v) having a knife held to his throat. (A102 at 264; A79 at 169;
A83-A84 at 188-89; A86 at 200.)

B. Plaintiff’s Background

Plaintiff was born on April 9, 1967. (A164.) He attended high school at Vianney

in the fall of 1981 and graduated in May of 1985. (A38 at 8.) Plaintiff performed very



well academically, graduating in the top quarter of his class. (A44 at 32.) He was on the
“gold” and “silver” honor rolls. (A44 at 30-31.)

Following graduation from Vianney, Plaintiff voluntarily stayed in contact with
Mueller through phone calls and three, four, or five letters. (A66-A67 at 119-121.)
Around 1986 or 1987, Plaintiff “quit” the Roman Catholic Church. (A69 at 131-32.)
Plaintiff turned twenty-one years old on April 9, 1988.

Plaintiff attended college at the University of Missouri-St. Louis and graduated in
1989 with a bachelor’s degree in Spanish. (A49 at 49-50.) After graduation, he served in
the human intelligence branch of the U.S. Army. (A51 at 60; A50 at 55.) In the military,
his job was to interrogate foreign nationals and others. (A51 at 60.) Plaintiff currently is
employed as a criminal investigator/special agent with the U.S. Department of Homeland
Security/Immigration & Naturalization Service (“Homeland Security”). (A56 at 80.) He
speaks or understands five languages: English, Spanish, Portuguese, Italian, and some
Korean. (A51 at 60.) Prior to his employment with Homeland Security, Plaintiff
attended Federal Law Enforcement Training in Glencoe, Georgia; that training involved
criminal investigations and criminal law. (A102 at 261-62; A57 at 81.) By the age of
thirty, Plaintiff had been trained to understand the terms “mens rea” and “actus reus.”
(A103 at 265-66.)

C. Plaintiff’s Lawsuit

Plaintiff claims that in September of 2005, he read some St. Louis Post-Dispatch

newspaper articles relating to a claim brought by Bryan Bacon (“Bacon”) against



Mueller. (A47 at 42-43.) Plaintiff admits that he contacted Bacon to tell Bacon about his
alleged incidents with Mueller. Id.

Plaintiff filed this lawsuit in January of 2006 — approximately twenty-one years
after the alleged incidents with Mueller. (A16.) Plaintiff’s lawsuit pleads the following
tort claims against Marianist Province and the other Defendants for alleged:

intentional failure to supervise (Count I);

intentional infliction of mental distress (Count I1);

negligence (Count V); and

negligent supervision, retention and failure to warn (Count VI). (A25-A33.)
Plaintiff claims that he was damaged as the result of four separate incidents that occurred
between him and Mueller during his senior year at Vianney. (A25-A33.) A more
detailed description of each alleged incident follows below.

First Alleged Incident

Plaintiff first met Mueller during his senior year [1984-1985] at Vianney, when he
would have been seventeen years old. (A60 at 94-95.)

Plaintiff claims that in the first alleged incident, Mueller instructed him to come to
his office in the evening after school. While Plaintiff was in Mueller’s office, Mueller
allegedly had him hyperventilate to the point of unconsciousness four or five times. (A65
at 113.) Each time upon awakening, Mueller would question him about what he had
experienced. (A64-65.) Mueller allegedly told Plaintiff that he was conducting a
research experiment on fear for his masters’ thesis. (A64 at 109.) Plaintiff admits that he

does not recall having been physically injured during the first alleged incident with



Mueller, and admits that he has no evidence of having been sexually abused during the
incident. (A65 at 113-14.) He further admits that he has “always recalled the passing out
and waking up with the questions” and the incident itself. (A65 at 115.) In addition,
Plaintiff admits that he did not find anything that occurred in the first alleged incident to
have been physically offensive, harmful, or injurious. (A66 at 117.)

Second Alleged Incident

Plaintiff’s second alleged incident with Mueller occurred about three weeks to a
month after the first incident. This time he met Mueller at the school gymnasium
entrance in the evening after swim practice. (A67-A71 at 124-25, 133-40.) Plaintiff and
Mueller went to the varsity locker room. (A71 at 138-39.) Mueller again instructed
Plaintiff to hyperventilate and make himself pass out; Plaintiff did so. (A72 at 142.)
After the hyperventilating, Plaintiff recalls waking up “laying down on something” and
realizing that Mueller was massaging Plaintiff’s genitals. (A72 at 143.) Plaintiff recalls
hearing moaning, or sounds associated with sexual activity, as he woke up. (A72 at 143.)
Plaintiff also allegedly saw Mueller holding his own penis with his other hand; and
Plaintiff recalls Mueller stopped immediately. (A72 at 143-44, A75 at 153.) Plaintiff
admits to having been “freaked out” by the incident. (A72 at 144.)

Third Alleged Incident

Plaintiff claims that the third alleged incident with Mueller happened around
Christmas break of his senior year. (A76 at 157.) He claims to have met Mueller at
Vianney’s main entrance after diving practice. Then, the two of them went to the varsity

locker room and walked all the way to the back of the locker room. (A76 at 157.)



Plaintiff claims that Mueller again instructed him to hyperventilate to unconsciousness
while Mueller grabbed Plaintiff’s head and moved it side to side in circles while he was
bent over and hyperventilating. (A76 at 158-59.) When Plaintiff woke up, he was in the
front of the locker room or gym sitting on the floor with his knees up at his chest. (A76
at 159.) Plaintiff recalls that after he regained consciousness, Mueller helped him stand
up and asked him to put VOS5 hair gel in his hair; Plaintiff did so without objection, and
he does not recall Mueller touching him while he did so. (A76 at 160.) Plaintiff testified
that that he is unaware of or cannot recall any sexual misconduct having occurred during
the third alleged incident. (A76-A77 at 160-61.)

Fourth Alleged Incident

Plaintiff claims that the fourth and final alleged incident with Mueller happened in
March the night of the Spring Dance of his senior year — just a month before his
eighteenth birthday. (A77 at 163-64.)

Plaintiff arrived at the dance after dark and met Mueller outside the main entrance
to Vianney near the administration center. (A78 at 165.) Plaintiff and Mueller then
walked to a small teachers’ office near where the bookstore used to be located. (A78 at
167.) Plaintiff claims that Mueller told him that as part of the experiment, he needed him
to take off his clothing down to his underwear. (A78 at 167-68.) Plaintiff complied. Id.
Plaintiff claims that Mueller stepped out of the office while he took his clothes off; when
he re-entered the office, Mueller instructed Plaintiff to face away from him. (A78 at
168.) Plaintiff claims that Mueller then blindfolded him, repeatedly touched his shoulder,

and asked him if he was afraid; Plaintiff repeatedly responded that he was not. (A78 at



168.) Plaintiff claims that Mueller then placed a knife to his throat and closed the gap of
space between them. (A78-A79 at 168-169.) Plaintiff claims he put his hands on a table
in front of him. (A79 at 169.) Plaintiff alleges that Mueller would ask him while he held
the knife to his throat if he was afraid. Plaintiff would respond that he was not afraid and
then Mueller would press the knife harder against his throat. (A79 at 170.)

Plaintiff claims that eventually he felt skin-to-skin contact between his back and
what he assumes was Mueller’s stomach and that he became “very afraid.” (A79 at 171.)
Plaintiff admits that eventually he told Mueller during the alleged incident that he was
afraid. (A79 at 170.) Mueller then allegedly reached his hand down into Plaintiff’s pants
and started massaging his genitals. (A79-A80 at 172-73.) Plaintiff testified that “from
the tips of [his] fingers to the tips of [his] toes,” he was “totally, totally, totally scared to
death about what was happening.” Id. He claims that suddenly, everything stopped, and
he woke up in the hallway fully clothed followed by Mueller taking him out to the school
track to walk around. (A80 at 173.) Plaintiff does not recall having had a discharge, but
does remember having had an erection during the alleged incident. (A80 at 173-74.)
Plaintiff was fully conscious during the fourth alleged incident. (A87 at 203.)

D. Plaintiff’s Memories Of The Alleged Incidents

Plaintiff admits that he has always known of his participation in the four alleged
experiments. (A91 at 220.) Plaintiff testified that he recalled having participated in
Mueller’s “experiments” in July of 1991, when he received correspondence from Mueller
at his parents’ home, and he told his father that he had assisted Mueller in the

experiments when he attended Vianney. (A66 at 117-18.) Plaintiff also admits that he



always has remembered that Mueller told him not to tell anyone about the “experiments.”
(A83 at 187-88.) With respect to the first incident, Plaintiff admits that he has “always
recalled the passing out and waking up with the questions” and the incident itself. (A65
at 115.) Also, he admits that he always remembered Mueller asking him to
hyperventilate and pass out and does not claim that he ever repressed that part of his
memories about the alleged incidents. (A102 at 264.)

Plaintiff admits that he always remembered taking off his clothes down to his
underwear and does not claim that he ever repressed that part of his memories about the
alleged incidents. (A83-A84 at 188-89.) He also admits that he always has remembered
Mueller holding a knife to his throat and admits that he never repressed that recollection.
(A83 at 188; A102 at 264.) With respect to the alleged fondling of Plaintiff’s genitals,
Plaintiff testified that: “I believe that it wasn’t forgotten.” (A84 at 189, In 22). Rather,
Plaintiff claims he “buried” the fondling memory so he would not have to “relive” it.
(A84 at 189). As indicated below, however, Plaintiff can offer no competent expert
testimony that he repressed any aspect of the alleged experiments.

E. Procedural History

On May 25, 2007, Marianist Province filed its Motion for Summary Judgment
with an accompanying Statement of Uncontroverted Material Facts and Memorandum in
Support, arguing that Plaintiff’s causes of action were time barred by Missouri’s statute
of limitations. (A113-240.)

In its Motion for Summary Judgment, Marianist Province argued that because

Plaintiff claimed that the incidents at issue occurred in 1985, the general five-year statute



of limitations contained in RSMo § 516.120 applied, although it would have been tolled
until Plaintiff’s twenty-first birthday by § 516.170. Marianist Province therefore argued
that Plaintiff should have filed his suit no later than April 9, 1993 — which would be five
years after he turned twenty-one. (A8.)

On July 30, 2007, the Honorable John A. Ross, Respondent, Judge of the Circuit
Court for the County of St. Louis, Missouri, Division 15, denied Marianist Province’s
Motion for Summary Judgment with no written record for the basis of his denial.
(A241.) Only three days later, the St. Louis City Circuit Court entered an order granting
Marianist Province summary judgment on statute of limitations grounds on similar facts
and issues. (A242-53.)

Marianist Province filed a Petition for Writ of Prohibition with the Missouri Court
of Appeals on August 10, 2007. On August 14, 2007, the Missouri Court of Appeals
entered a Preliminary Order of Prohibition in this matter. On August 28, 2007, the
Petition for Writ of Prohibition was denied without opinion.

On October 30, 2007, this Court issued a Preliminary Writ of Prohibition which
commanded Respondent to take no further action except to sustain Marianist Province’s

Motion for Summary Judgment.



POINTS RELIED ON

. MARIANIST PROVINCE IS ENTITLED TO A PERMANENT ORDER
PROHIBITING RESPONDENT FROM ENFORCING HIS ORDER
DENYING MARIANIST PROVINCE’S MOTION FOR SUMMARY
JUDGMENT, BECAUSE PLAINTIFF’S CLAIMS ARE CLEARLY TIME
BARRED AS A MATTER OF LAW, IN THAT A REASONABLE PERSON
WHO ALWAYS REMEMBERED PARTICIPATING IN “EXPERIMENTS”
IN WHICH HE (i) STRIPPED DOWN TO HIS UNDERWEAR, (iii)) WAS
BLINDFOLDED, (ii) HYPERVENTILATED TO THE POINT OF
PASSING OUT, AND (iv) HAD A KNIFE HELD TO HIS THROAT
WOULD HAVE BEEN PUT ON INQUIRY NOTICE OF A
“POTENTIALLY ACTIONABLE INJURY” AND THAT HE MAY HAVE

SUSTAINED SUBSTANTIAL DAMAGE BACK IN 1985

Powel v. Chaminade College Prepatory, Inc., 197 S.W.3d 576 (Mo. banc 2006)
Business Men’s Assur. Co. of Am. v. Graham, 984 S.W.2d 501 (Mo. banc 1999)
Klemme v. Best, 941 S.W.2d 493 (Mo. banc 1997)

RSMo § 516.120
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ARGUMENT

MARIANIST PROVINCE IS ENTITLED TO A PERMANENT ORDER
PROHIBITING RESPONDENT FROM ENFORCING HIS ORDER
DENYING MARIANIST PROVINCE’'S MOTION FOR SUMMARY
JUDGMENT, BECAUSE PLAINTIFF’'S CLAIMS ARE CLEARLY TIME
BARRED AS A MATTER OF LAW, IN THAT A REASONABLE PERSON
WHO ALWAYS REMEMBERED PARTICIPATING IN “EXPERIMENTS”
IN WHICH HE (i) STRIPPED DOWN TO HIS UNDERWEAR, (iii) WAS
BLINDFOLDED, (iii) HYPERVENTILATED TO THE POINT OF
PASSING OUT, AND (iv) HAD A KNIFE HELD TO HIS THROAT
WOULD HAVE BEEN PUT ON INQUIRY NOTICE OF A
“POTENTIALLY ACTIONABLE INJURY” AND THAT HE MAY HAVE
SUSTAINED SUBSTANTIAL DAMAGE BACK IN 1985

A Introduction

The case arises from Plaintiff’s claim that he was the victim of four alleged abuse

incidents that took place approximately twenty-one years ago. Plaintiff was an

intelligent, successful senior in high school at the time. By the time the fourth incident

occurred, Plaintiff was just shy of his eighteenth birthday.

Plaintiff admits that he always remembered critical aspects of the alleged abuse

incidents, including (i) his participation in the “experiments” with Mueller (i) stripping

down to his underwear, (ii) being blindfolded, (iii) hyperventilating to the point of

unconsciousness, and (iv) having a knife held to his throat. (A102 at 264; A79 at 169;
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A83-A84 at 188-89; A86 at 200.) Because these essential facts are not in dispute,
Plaintiff’s claims are time-barred as a matter of law under the objective, reasonable
person standard set forth in Powel v. Chaminade College Preparatory, Inc., 197 S.W.3d
576, 580 (Mo. banc 2006). As a matter of law, a reasonably prudent person would have
been put on inquiry notice of a “potentially actionable injury” and that he may have
sustained substantial injury back in 1985 based on the factual allegations not in dispute.
The five-year statute of limitations began running on April 9, 1988 — Plaintiff’s twenty-
first birthday and expired in 1993. Accordingly, a permanent order prohibiting
Respondent from taking any action in the underlying case other than granting summary
judgment in favor of the Marianist Province is warranted.

B. Standard of Review

This Writ comes before the Court upon review of Respondent’s denial of
Marianist Province’s Motion for Summary Judgment. The standard of review regarding
summary judgment is essentially de novo. White v. Zubres, 222 S.W.3d 272, 274 (Mo.
banc 2007). The statute of limitations is an affirmative defense under Rule 55.08, and a
party who moves for summary judgment on the basis of a statute of limitations need only
show that the statute bars the plaintiff’s claims. Id. Once a statute of limitations expires
and bars a plaintiff’s cause of action, the defendant has a vested right to be free from suit.
Doe v. Roman Catholic Diocese of Jefferson City, 862 S.W.2d 338, 341 (Mo. banc 1993).
Accordingly, an absolute writ of prohibition is the appropriate remedy to relieve a
defendant of the expense and burden of unwarranted litigation when a claim is time-

barred. See also State ex rel. BP Products N. Am. v. Ross, 163 S.W.3d 922 (Mo. banc
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2005) (making absolute in part a preliminary writ of prohibition on an order denying
summary judgment on the issue of statute of limitations); see also State ex rel. O’Blennis
v. Adolf, 691 S.W.2d 498, 500 (Mo. App. E.D. 1985).

C. The General Five-Year Statute of Limitations (RSMo § 516.120) Bars

Plaintiff’s Claims

Because Plaintiff claims the incidents alleged in this lawsuit occurred in 1985, the
general five-year statute of limitations contained in RSMo 8§ 516.120 applies. See Powel,
197 S.W.3d at 580. RSMo 8 516.020 provides, in relevant part, that an action for “any
other injury to the person or rights of another, not arising on contract and not herein
otherwise enumerated” is to be commenced within five years of that injury. RSMo 8§
516.170 contains a general tolling provision that tolls the statute of limitations until age
twenty-one. RSMo. 8 516.170. In the present case, therefore, under the general statute
of limitations set forth in RSMo § 516.120, Plaintiff should have filed his suit no later

than  April 9, 1993 - which  would be five years after

13



he turned twenty-one."
D. Plaintiff’s Claims Are Time Barred As A Matter Of Law Under The

Obijective, Reasonable Person Test

Based on the undisputed factual allegations set forth in Marianist Province’s
Motion for Summary Judgment, Plaintiff’s claims are time barred as a matter of law
because a reasonably prudent person would have been put on inquiry notice of a
potentially actionable injury and that he may have sustained substantial damage back in
1985. Under the minority tolling provision of RSMo § 516.170, the statute of limitations
began to run on Plaintiff’s twenty-first birthday on April 9, 1988, and expired long before

Plaintiff filed this lawsuit in January of 2006.

! Marianist Province recognizes that Plaintiff claims the last alleged incident

occurred prior to his turning twenty-one; however, there is no allegation that he ever
forgot or repressed his knowledge of the experiments prior to turning twenty-one in April
of 1988; rather, Plaintiff admits that he has always remembered the bulk of what
happened during the incidents. As such, under the objective test set forth in Powel,
Plaintiff had a “potentially actionable injury” for which the statute of limitations began to
run for him immediately upon turning twenty-one in April 1988, thus the statute of

limitations expired in 1993 at the very latest under RSMo § 516.120.

14



RSMo § 516.100 sets forth the method of accrual of Missouri state law claims for
purposes of statutes of limitations, including the five-year limitations period in §
516.120(4). RSMo § 516.100 states that:

the cause of action shall not be deemed to accrue when the wrong is done or

the technical breach of contract or duty occurs, but when the damage

resulting therefrom is capable of ascertainment, and if more than one item

of damage, then the last item, so that all resulting damage may be

recovered, and full and complete relief obtained.

Id. Under this statute, the applicable limitations period begins to run when the injury or
damage has been sustained and is capable of ascertainment.

This Court in Powel discussed in detail when damages are “capable of
ascertainment” under 8 516.100, stating:

Although this Court has not previously clearly articulated a specific,

generally applicable test to be used in making this determination, a

consistent approach is evident upon careful review of this Court’s decisions

from the last 40 years: the statute of limitations begins to run when the

“evidence was such to place a reasonably prudent person on notice of a

potentially actionable injury.” At that point, damages would be sustained

and capable of ascertainment as an objective matter — or, in the words of

Professor Davis, that is the moment when the damage would be

“substantially complete.”

197 S.W.3d at 582 (emphasis in original) (footnote and citation omitted).

15



Powel examined a number of decisions that reflect this “consistent approach”
taken by Missouri courts over the years. 197 S.W.3d at 582-84. For example, in
Chemical Workers Basic Union, Local Number 1744 v. Arnold Savings Bank, 411
S.W.2d 159, 164 (Mo. banc 1966), the statute of limitations began to run “once the union
officers were put on notice of a problem because their anticipated dividend checks were
not deposited, for at that point ‘upon any inquiry [the damages] soon could have been
discovered and made known,” “[s]ince the amount of damage [equaled] the amount of the
check.”” Powel, 197 S.W.3d at 582-83. (quoting Chemical Workers, 411 S.W.2d at 165)
(emphasis added).

In Dixon v. Shafton, 649 S.W.2d 435 (Mo. banc 1983), “[n]otice of some
substantial damage resulting from the wrong was also identified as the triggering event.”
Powel, 197 S.W.3d at 583 (emphasis added). In Dixon,

Although the wrong had existed and had been at least theoretically

ascertainable since the inception of the contract, the statute of limitations

did not begin to run until the lawyer-partner advised the remaining partners

that they should get an independent counsel because he had made a mistake

in the contract. At that point, although the remaining partners did not

know the extent of the damages, they did know that ““a substantial claim

existed as to them. They had suffered some damage, at least to the extent

that they had to hire new counsel who would have otherwise been

unnecessary.”

16



Powel, 197 S.W.3d at 583 (quoting Dixon, 649 S.W.2d at 438) (emphasis added); see
also Business Men’s Assurance Co. of Am. v. Graham, 984 S.W.2d 501, 507 (Mo. banc
1999) (a cause of action accrues when a party can first ascertain the fact of damages,
even though he may not know the extent of damage); Martin v. Crowley, Wade &
Milstead, Inc., 702 S.W.2d 57, 58 (Mo. banc 1985) (capable of ascertainment standard
met when the plaintiff had sufficient knowledge to be placed on “inquiry notice” of the
wrong and damages).

Powel noted that the standard to be gleaned from these decisions had special application
to cases involving repressed memory (the plaintiff in Powel alleged that he repressed his

memory of the sexual abuse).> The Court stated that: “Only when [the plaintiff] regained

2 Here, Plaintiff offered no competent expert testimony supporting a “repressed
memory” theory. Plaintiff’s sole medical expert in this case, Plaintiff’s treating
psychologist, Dr. George Harris, admitted that he would not be “a good person to serve as
an expert witness if someone was making the argument for a repressed memory.” (A36-
A37 at pp. 36-37.) In fact, Dr. Harris admitted that the entire subject of repressed
memory is “hotly debated” in his field, and Dr. Harris simply does not have an
understanding of how it may work physiologically. Id. Dr. Harris reaffirmed his lack of
expertise on this subject matter later in his deposition when asked when Plaintiff “first
obtained conscious recollection of that overt sexual abuse?” (A362 at 55.) Dr. Harris
responded: “It is one of those questions that probably is best answered by an expert

witness.” Id. No such expert was ever offered by Plaintiff.

17



the repressed memories would the victim for the first time have ‘reason to question’
defendant’s conduct and have information sufficient ‘to place a reasonably prudent
person on notice of a potentially actionable injury.”” 197 S.W.3d at 584. In Powel, the
Court found factual disputes in the record and remanded the case so that the trial court
and the parties could address “the statute of limitations issue from the objective,
‘reasonable person’ standard set out herein” and the need to conduct additional discovery
in a case involving a claim of repressed memory. Id. at 586.

In light of the test articulated in Powel, a reasonable person would have been put
on inquiry notice that an injury may have occurred based on the fact that Plaintiff always
remembered the bulk of the “experiments” with Mueller. Here, Plaintiff had more than
sufficient notice of a potential injury back in 1984-1985. Consider what Plaintiff admits
he always remembered:

. Plaintiff admits that he has “always recalled the passing out and waking up

with the questions” and the first incident itself (A65 at 115);

) Plaintiff admits that he always remembered Mueller asking him to
hyperventilate and pass out (A102 at 264);

) Plaintiff admits that he recalled having participated in Mueller’s
“experiments” in July of 1991, when he received correspondence from
Mueller at his parents’ home and he told his father that he had assisted
Mueller in the experiments when he attended Vianney (A66 at 117-18.);

. Plaintiff admits that he has always remembered that Mueller told him not to

tell anyone about the “ experiments” (A82-A83 at 187-88);

18



) Plaintiff admits that he always remembered taking off his clothes down to
his underwear — when he was seventeen, almost eighteen years old (A3-
AB84 at 188-89);

. Plaintiff admits that he has always remembered Mueller holding a knife to
his throat (A79 at 169; A102 at 264.)

Based on these facts, Plaintiff had more than sufficient notice of his alleged
damages back in 1985. The extent of Mueller’s behavior about which Plaintiff
complains, if all of Plaintiff’s allegations of fact are taken as true, is objectively serious
and questionable enough to any “reasonably prudent person,” especially an almost-18-
year-old man, to have put Plaintiff on inquiry notice of a potential claim and that he may
have sustained substantial damage. Indeed, the Honorable Judge Robert Dierker, St.
Louis City Circuit Judge, reached this very conclusion in his August 2, 2007, Order
granting summary judgment to the Marianist Province of the United States: “[r]easonable
people do not blithely accept the propriety of ‘secret experiments’ involving physical
contact between a teacher and a pupil behind closed doors.” (App. at 249.) He also
noted that the “conduct described by [Plaintiff], though not overtly sexual, is not the sort
of thing that a reasonable person would become involved in without subsequent inquiry
as to its legitimacy.” Id. Hence, under the objective framework provided by this Court in
Powel, the statute of limitations for tort claims has barred the action that Plaintiff might

have had against Defendants at one time.
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Since a reasonable person in Plaintiff’s situation would have been placed on
inquiry notice of his potentially actionable injury when Plaintiff turned twenty-one years
old on April 9, 1988, and because Plaintiff did not file this lawsuit until January 2006,
Plaintiff’s causes of action are time barred by the five-year statute of limitations under
RSMo 88 516.100 and 516.120(4).

E. Under the Objective, “Reasonably Prudent Person” Test, It Is

Irrelevant When Plaintiff Subjectively “Appreciated” Or Knew The

Extent of His Damages

In his argument before Respondent below, Plaintiff, in effect, asked Respondent to
adopt a subjective test for the running of the statute of limitations. In Powel, this Court
rejected such a subjective test.

In Powel, the plaintiff brought an action against his former boarding school, and
two clergymen formerly employed there, for sexual abuse that he allegedly suffered
while under their care. Id. at 578-79. The abuse purportedly took place over the course
of two years while the plaintiff, then aged 15-17 years old, was a boarding student at the
school. Id.at579. In analyzing prior opinions discussing the “capable of
ascertainment” test, this Court explicitly rejected the plaintiff’s request to adopt a
subjective awareness standard. Id. at 581. The plaintiff urged this Court to adopt a
standard whereby the statute of limitations would not begin to run until plaintiff became
aware that he suffered damages and that they were caused by the actions of the defendant.
Id. In other words, the phrase “capable of ascertainment” under the approach advocated

by the plaintiff would mean when plaintiff “should have discovered his injury and
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damages.” Id. Relying on prior precedent, this Court again rejected this test. To adopt
this test “would be little different than the “discovery’ rule, and ‘this is not what the

legislature did and it is not for us to rewrite the statute to do provide.”” Id. (quoting
Jepson v. Stubbs, 555 S.W.2d 307, 313 (Mo. banc 1977)); see also Graham v. McGrath,
No. ED89168, 2007 WL 4301191 (Mo. App. E.D. 2007) (Slip Op. Dec. 11, 2007) (“T]he
issue is not when a plaintiff is subjectively aware of his injury; subjective awareness of
damages does not resolve the question of when those damages were objectively capable
of ascertainment.”).

Moreover, in rejecting the subjective standard advocated by Plaintiff, this Court in
Powel stressed several times that the “capable of ascertainment” test is an objective test.
Id. at 584-85. Under the objective test, “the statute of limitations begins to run when the
‘evidence was such to place a reasonably prudent person on notice of a potentially
actionable injury.”” Id. at 582 (emphasis in original). Hence, the issue is “not when the
injury occurred, or when plaintiffs subjectively learned of the wrongful conduct and that
it caused his or her injury, but when a reasonable person would have been put on notice
that an injury and substantial damages may have occurred and would have undertaken to
ascertain the extent of the damages. Id. (emphasis added).

Here, Plaintiff essentially argued to the trial court below that the statute of
limitations should not begin to run until he discovered his alleged injuries, or as he put it,
“appreciated” or “ascertained” the harm from the alleged sexual abuse. (A312.) This

amounts to nothing more than the date Plaintiff subjectively learned of the alleged

wrongful conduct — a standard which Powel rejected. Damage is reasonably capable of
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ascertainment “when the fact of damage can be discovered or made known, not when a
plaintiff actually discovers injury or wrongful conduct.” Sheehan v. Sheehan, 901
S.W.2d 57, 58 (Mo. banc 1995). “Subjective knowledge of damages is not required.”
Powel, 197 S.W.3d at 588 (Wolff, C.J. concurring); Graham, 2007 WL 4301191, at *3.
Under Plaintiff’s faulty logic, a plaintiff essentially could avoid the running of the statute
of limitations indefinitely by alleging, as Plaintiff has done here, that he did not
comprehend or ascertain that he had sustained substantial injuries until some number of
years after the wrongful act. This is not the law in this State. Under the objective test set
forth in Powel, Plaintiff’s claims were capable of ascertainment in 1985 when the alleged
incidents took place and he gained knowledge of the aspects of his claims that put him on
notice that he had potentially been injured. Once Plaintiff reached the age of majority on
April 9, 1988, the statute of limitations commenced to run. The limitations period for
Plaintiff’s claims expired in 1993.

Perhaps recognizing the insurmountable statute of limitations hurdle, Plaintiff also
asserted in the trial court below that prior to 2005, he was “incapable of ascertaining the
resulting damages from [Mueller’s] conduct.” (A26-27.) Again, this is not the test in
Missouri. Missouri law is clear that a cause of action accrues when a party “can first
ascertain the fact of damage, even though he may not know the extent of the damage.”
Powel, 197 S.W.3d at 584 (quoting Business Men’s Assur., 984 S.W.2d at 507) (emphasis
added). Indeed, “all possible damages do not have to be known, or even knowable,
before the statute accrues.” Powel, 197 S.\W.3d at 584 (quoting Klemme v. Best, 941

S.W.2d 493, 497 (Mo. banc 1997)). While “the mere existence of the wrong and some
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nominal damage is not enough,” a plaintiff may be put on notice to inquire further when
“the fact of damage could have been discovered or made known.” Klemme, 941 S.W.2d
at 497. Put another away, the date that Plaintiff “completed his psychological process of
uncovering is irrelevant.” Graham, 2007 WL 4301191, at * 3. Rather, the test is when a
reasonable person would have been put on notice that an injury and substantial damages
may have occurred and would have undertaken to ascertain the extent of the damages.
Powel, 197 S.W.3d at 585.

Here, all evidence shows that the Plaintiff — a smart, successful high school senior
— was fully aware of the critical aspects of the alleged wrongful conduct and always
remembered as much. (A102 at 264; A79 at 169; A83-A84 at 188-189; A86 at 200.)
Plaintiff knew sufficient facts to be put on inquiry notice of the need to inquire further at
the time these alleged incidents occurred in 1984-1985.

Consider the fact that for the last twenty-one years, Plaintiff always has
remembered a grown man blindfolding him, asking him to strip to his underwear,
hyperventilate, and placing a knife to his throat. (A102 at 264; A79 at 169; A83-A84 at
188-89; A86 at 200.) Even accepting Plaintiff’s claim that he did not question the
legitimacy of the conduct when he was nearly eighteen, this information clearly was
enough to put Plaintiff on notice to inquire further at some point prior to turning twenty-
six years old. Armed with the permanent knowledge that a grown man directed Plaintiff
to strip down to his underwear and hyperventilate, while being blindfolded and having a

knife held to his throat, Plaintiff apparently made no efforts to inquire further or
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otherwise timely pursue a possible claim.> Missouri law requires that he do so;
otherwise, his claim is time barred.

Plaintiff has given clear testimony describing alleged behavior that, as noted
above, a reasonably prudent person would have known was not normal. Plaintiff
complains in his lawsuit that the behaviors he recalled all along were offensive and
caused him damage. (“Defendant Brother William Mueller physically grasped, held,
touched, fondled, choked and/or groped plaintiff in threatening and highly inappropriate
ways during which he brandished what Plaintiff believed was a knife and placed it to his
neck and face . . . Defendant’s actions put plaintiff in fear of bodily harm...by reason of
defendant's actions, plaintiff suffered damage.” (A29.) As such, Powel dictates that
under the “reasonable person” standard, Plaintiff was on notice of his potential claim
and/or damages in this matter, and simply failed to file his lawsuit in time.

The undisputed facts clearly establish that Plaintiff knew and remembered
sufficient information regarding his abuse allegations to put a reasonably prudent person
on notice to inquire further. Plaintiff failed to do so. Whether his alleged damages were
“complete” through recollection of certain “sexual” aspects of the alleged abuse incidents
Is irrelevant because plaintiff always remembered sufficient information to be put on

inquiry notice of a “potentially actionable injury.”

® In assessing the duty to inquire issue, it bears repeating that during the late

1980s and early 1990s Plaintiff was a professional military interrogator with federal law

enforcement training in the area of criminal law. (A51 at 60; A50 at 55.)
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F. Whether Plaintiff Was “Reverential” Toward Mueller Is Wholly

Irrelevant under the Objective Powel Test

Once again misconstruing the holding of Powel, Plaintiff argued before the trial
court below that his claims are not time barred because he was raised to trust and respect
religious figures of authority such as Mueller and accordingly did not question at the time
the legitimacy of Mueller’s “experiments.” Plaintiff’s argument runs essentially as
follows: “Even though | remembered the conduct for the past twenty-two (22) years, | did
not know that | was damaged when Mueller blindfolded me and put a knife to my throat
because | was raised to trust and respect religious figures.”

Whether true or not, this assertion carries absolutely no legal significance under
Powel because it pre-supposes a subjective awareness or “discovery” standard that this
Court consistently has rejected. Under Powel, the issue of when a plaintiff first becomes
aware that he had been aggrieved by the defendant’s conduct is immaterial to a statute of
limitations analysis. 1d. at 580-81. In rejecting the approach suggested by Plaintiff, this
Court noted in Powel: “Plaintiff, in effect, asks this Court to hold that by this phrase
[“capable of ascertainment”] the legislature meant that the statute of limitations would
not begin to run until he subjectively became aware that he suffered damages and they
were caused by ‘the actions of the individuals’ in question and were connected to his
psychological injuries.” I1d. at 581. However, this test if adopted would amount to
nothing more than a “discovery” rule, which is not what the Missouri General Assembly
intended. Id. To say that the statute of limitations did not start to run on Plaintiff’s claim

until twenty-one years after the alleged conduct because Plaintiff “trusted” and
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“respected” Defendant Mueller is simply another way of stating: “I was not subjectively
aware that | was damaged by defendant’s actions.”

“Subjective knowledge of damages is not required.” Powel, 197 S.W.3d at 588
(Wolf, C.J., concurring). “Mere ignorance on the part of a plaintiff does not toll the
statute of limitation where reasonable diligence on his or her part would have revealed
the injury or wrongful conduct.” O’Reilly v. Dock, 929 S.W.2d 297, 301 (Mo. App. S.D.
1996). And “[m]ere ignorance of the plaintiff of his cause of action will not prevent the
running of the statute of limitations.” Carr v. Anding, 793 S.W.2d 148, 150 (Mo. App.
E.D. 1990) (internal quotations omitted). Here, Plaintiff cannot shut his eyes to his
potential claims for over twenty years by simply arguing that he was raised to trust and
respect religious figures.

Plaintiff’s counsel offered this same argument in another case filed against
Mueller and Marianist Province in the Circuit Court of the City of St. Louis (Timothy
Kluempers and Matthew Giegling vs. Marianist Province, et al., Circuit Court of City of
St. Louis, Cause No. 052-11454). The argument properly was rejected by the Judge
Dierker, who noted in his summary judgment order of August 2, 2007, “If the Plaintiff’s
position were to be the law, one might wonder, as Chief Justice Wolff did in his
concurring opinion in Powel, “Why have a statute of limitations?” (A242-253.)

Plaintiff’s position is not the law in Missouri, which is why this Honorable Court
properly sustained Relator’s Petition for Writ of Prohibition. The Court should make

permanent its Writ of Prohibition.
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CONCLUSION

This Court should make absolute its Preliminary Writ as the uncontested factual
allegations show that Plaintiff’s claim is time-barred under Missouri’s five year statute of
limitations set forth in RSMo § 516.120. Otherwise, Marianist Province will be forced
to suffer the burden of unnecessary and burdensome litigation. This Court should make
absolute its Preliminary Order of Prohibition by ordering Respondent to take no action in
this case other than to vacate his Order of July 30, 2007, and enter an order granting
summary judgment in favor of Marianist Province, and for such other and further relief
this Court deems just and proper.

Respectfully submitted,

HEPLER, BROOM, MacDONALD,
HEBRANK, TRUE & NOCE LLC

By:
Gerard T. Noce #27636
Michael L. Young #52058
Justin L. Assouad # 48576
Amanda M. Mueller #50385
Attorneys for Petitioner

800 Market Street, Suite 2300
St. Louis, Missouri 63101
314/241-6160

314/241-6116 — Facsimile
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IN THE CIRCUIT COURT OF THE COUNTY OF ST LOUIS

STATE OF MISSOURI - LT T
ROBERT WILLIAM VISNAW, )
)
Plamuff, )
) Cause No 06CC-000008
v )
) Div No 15
MARIANIST PROVINCE OF THE )
UNITED STATES, ST. JOHN VIANNEY )
HIGH SCHOOL, INC and BROTHER )
WILLIAM MUELLER, )
)
Defendants )

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT MARIANIST
PROVINCE OF THE UNITED STATES AND ST. JOHN VIANNEY HIGH SCHOOL,
INC.’S MOTION FOR SUMMARY JUDGMENT

L. INTRODUCTION AND SUMMARY

This lawsuit arises from claims of sexual abuse that allegedly took place at Vianney High
Schoo! twenty-two (22) years ago  All of Plaintiff Robert Visnaw’s (herenafter “Plaintiff”)
claims are clearly barred, however, by Missour1’s statute of limitations There 1s no genuine
1issue of material fact that, based on Plaintiff’s own admissions, discovery responses. and
tesimony in this case, he had notice of the potentially actionable imjuries that he allegedly
suffered over twenty years ago, at the ume the alleged incidents occurred  As such, Defendants
Vianney and the Manamst Province (heremnafter “Vianney” and ‘Mariamst Province,”
respectively) are entitled to summary judgment as a matter of law

Plaintiff Robert Visnaw has filed a six-count Amended Petition against all named
Defendants, including the Marianists and Vianney High School Of the six (6) counts the
folowing were alleged against the Manamsts and Vianney, specifically Intentional Failure to

Supervise (Count 1), Intention Inflicion of Mental Distress (Count I}, Neghgence (Count V),



and Negligent Supervision, Retention and Failure to Warn (Count VI) (See Exhibit B, attached,
Plaintiff’s First Amended Petition)) Mr Visnaw claims that he was assaulted (Count 111) and/or
battered (Count IV) by former Brother William Mueller (heremafter “Mueller”) 1n the fall of
1985 while he was a senior at Vianney High School As noted above and discussed fully below,
because Mr Visnaw’s claims are barred by the statute of imitations, the Marianists and Vianney
are entitled to judgment as a matter of law

11 BACKROUND FACTS

Plaintiff Robert Visnaw was born on Apnl 9, 1967 (See Exhibit C, artached, Plaintiff’s
Responses to Separate Interrogatories of St John Vianney High School Directed to Pl, at No
1(b)) He started attending high school as a freshman at Vianney in the fall of 1981 and
graduated 1n May of 1985 (See Exhibit D, attached, Deposition of Robert Visnaw at p 8)
Plaint:ff alleges that his damages are the result of four separate incidents that transpired between
him and former brother Mueller during his semior year at Vianney (See Ex D atp 96) Atthe
time of the alleged incidents, Mueller was employed at Vianney as an “assistant vice-principal ”

(See Ex D at p20) Plainuff first met Mueller during his senior year at Vianney when he would

have been 17 years old (See Ex. D atp 20)

A. First Alleged Incident

Plamtiff claims that 1n the first alleged incident with Mueller, Mueller instructed him to
come 1o his office in the evening after school, and while he was in Mueller’s office Mueller
allegedly had him hyperventilate to the point of unconsciousness four or five imes (See Ex. D
at pp 109-113) Each time upon awakening, Mueller would question him about what he had

experienced (See Ex D at pp 109-113) Mueller allegedly told Plainuff that he was conducting

' Plainuff's oniginal Peition was filed on January 3%, 2006 That Petition 1s attached as Lxhibit A for
purposes of tHustrating to the Court the onginal date of Plaintff’s filing



an experiment on fear for his masters’ thesis (See Ex D atp 109) Plainuff admts that he does
not recall having been physically injured during the first alleged incident with Mueller, and
admuts that he has no evidence of having been sexually abused during the incident (See Ex D at
pp 114-115) He further admits that he has “always recalled the passing out and waking up with
the questions™ and the incident itself (See Ex. D at p 115) He also admts that he did not find
anything that occurred 1n the first alleged incident to have been physically offensive, harmful, or
injurious (See Ex Datp 117)

B. Second Alleged Incident

Plamtiff’s second alleged incident with Mueller occurred about three weeks to a month
after the first incident, he met Mueller at the school gymnasium entrance in the evening after
swim practice (See Ex D at pp 125 and 137) Plaintff and Mueller went to the varsity locker
room (See Ex D at p 139) Mueller again instructed Plaintiff to hyperventilate and make
himself pass out; Plamtiff did so (See Ex D atp 142)

After the hyperventlating, Plaintff recalls waking up “laying down on something” and
reahzing that Mueller was massaging Plaintff’s genitals (See Ex D at p 142-143) Plamtff
recalls hearing moaning, or sounds associated with sexual activity, as he woke up (See Ex D at
p 143) Plammtft also allegedly saw Mueller holding his own penis with his other hand, and
PlainufT recalls Mueller stopped immediately (See Ex D at pp 143 and 153) Plamnuff admts
to having been “freaked out” by the incident despite how he claims not to have recalled what
happened in the incident until 2005 (See Ex D at pp 144-145)

C Third Alleged Incident

Plainuff claims that the third alleged incident with Mueller happened around Chnistmas

break of his semor year (See Ex D at p 157) He claims to have met Mueller at Vianney’s



main entrance after diving practice and the two of them went to the varsity locker room, they
walked all the way to the back of the locker room (See Ex D atp 157-158) Plamnuff claims
that Mueller agamn nstructed him to hyperventilate to unconsciousness while Mueller grabbed
Plaintiff’s head and moved 1t side to side n circles while he was bent over and hyperventilating
(See Ex D atp 158) When Plaintuff woke up, he was in the front of the locker room or gym
sitting on the floor with his knees up at his chest (See Ex D atpp 158-159).

Plaintff recalls that after he regained consciousness, Mueller helped him stand up and
asked him to put VOS5 harr gel in his hair; Plaintiff did so without objection and he does not
recall Mueller touching him while he did so (See Ex D at pp 141-142) Plaintiff admats that he
1s unaware of or cannot recall any sexual misconduct having occurred during the third alleged
incident (See Ex D at pp 160-161)

D. Fourth Alleged Incident

Plaintiff claims that the fourth and final alleged incident with Mueller happened in March
the might of the Spring Dance of his senior year (See Ex D atp 164) Plainuff got to the dance
after dark and met Mueller outside the main entrance to Vianney near the admimstration center
(See Ex D atp. 166) Plainuff and Mueller then walked to a small teachers’ office near where
the bookstore used to be (See Ex D at p 167) Plamtff claims that Mueller told him that as
part of the experiment, he needed him to take off his clothing down to his underwear, Plaintiff
agreed and said he thought that doing so was “no big deal ” (See Ex D atp 168)

Plamuff claums that Mueller stepped out of the office while he took his clothes off, when
he re-entered the office, he mstructed Plainuff to face away from him (See Ex D at p 168)
Plainuff claims that Mueller then blindfolded him, repeatedly touched his shoulder. and asked

him 1f he was afraid, Plainuff repeatedly responded that he was not (See Ex D at p 168)



Plaintiff claims that Mueller then placed a knife to his throat and closed the gap of space
between them, Plaintiff claims he put his hands on a table 1n front of im (See Ex D at pp. 169-
172)

Plainuff admits that he has always remembered Mueller having held a knife to his throat
and admits that he never repressed that recollection (See Ex D at pp 169 and 264) He also
claims that Mueller would ask him while he held the knife to his throat 1f he was afraid, Plaintiff
would respond that he was not and then Mueller would press the knife against his throat harder
(See Ex D at p. 170) Plamntiff cilaims that eventually he felt skin-to-skin contact between his
back and what he assumes was Mueller’s stomach and that he became “very afraid ” (See Ex D

at p 171) Plaintiff admts that he eventually told Mueller during the alleged incident that he

was afraid (See Ex Datp 172)

Mueller then allegedly reached his hand down into Plainuff’s pants and started
massaging his genitals. (See Ex D at p 173) Plainuff admits that “  from the tips of [his]
fingers to the ups of [hts] toes,” he was “  totally, totally, totally scared to death about what was
happeming ” (See Ex D at p 173) He claims that suddenly, everything stopped, and he woke
up in the hallway fully clothed followed by Mueller taking him out to the school track to walk
around (See Ex. D at p 173) Plamnuff docs not recall having had a discharge, but does
remember having had an erection during the alleged incident (See Ex D atp 174)

Plaintiff admits that he always remembered taking off his clothes down to his underwear
and does not claim that he ever repressed that part of his memones about the alleged incidents
(See Ex D at p 189) He also admits that he was fully conscious during the fourth alleged

incident (See Ex Datp 203)



E. Plaintiff’s Memories of the Alleged Incidents, Recapped

Plamntiff admits that he has always known of his participation n the alleged experiments
(See Ex D at 220) With respect to the first incident, Plaintsff admits that he has “always
recalled the passing out and waking up with the questions” and the incident itself (See Ex D at
p 115) Also, he admits that he always remembered Mueller asking him to hyperventilate and
pass out and does not claim that he ever repressed that part of his memones about the alleged
incidents (See Ex D atp 264)

Plaintff admits that after the last alleged incident, he “made excuses to not help Brother
Mueller any longer ” (See Ex C at No 10) He also testified that he recalled having participated
in Mueller’s “experiments” 1n July of 1991, when he received correspondence from Mueller at
his parents’ home and he told his father that he had assisted Mucller n the experiments when he
attended Vianney (See Ex D at pp 117-118) In fact, Plaintff also admits that he has always
remembered that Mueller told hum not to tell anyone about the “experniments ” (See Ex D at p
187)

Plaintiff admits that he always remembered taking off his clothes down to his underwear
and does not claim that he ever repressed that part of his memones about the alleged incidents
(See Ex D at p 189) He also admits that he has always remembered Mueller having held a
knife to his throat and admits that he never repressed that recollection (See Ex. D at pp 169 and
264)

F. Plamtff’s Activities Following Graduation from Vianney

Plaintiff performed very well academically at Vianney, graduating in the top quarter of
his class, he was also on the silver honor roll  (See Ex D at pp 32 and 219) Following

graduation, he voluntanly stayed in contact with Mueller through phone calls and three, four, or



five letters (See Ex D at pp 119-121) Eventually, he graduated from the University of
Missoun-St Lous with a bachelor’s degree in Spamsh, and is currently employed as a cnminal
investigator/special agent with the Department of Homeland Security/Immigration &
Naturalization Service (See Ex D at pp 49-50 and 262 , respectively, see also Ex C at No 2)

Plaintiff claims that around 1986-1987, he “quit” the Catholic Church while he was n
college at the University of Missoun-St Louis. (See Ex D at pp. 66-67) After graduating from
college, he served in the human intelligence branch of the US Army. (See Ex D at p 258, see
also Ex C at No. 3) He speaks five l;inguages, English, Spanish, Portuguese, Italian and some
Korean (See Ex D at p. 60) Prior to his employment with the Department of Homeland
Security, Plaintiff attended Federal Law Enforcement Training in Glencoe, Georgta, that traiming
involved cnminal investigations and criminal law  (See Ex D at pp 50-51 and 82)

Plaintiff claims that in September of 2005, he reviewed some St Louts Post-Dispatch
newspaper articles relating to a claim brought by Bryan Bacon agamst Mueller (See Ex D at
pp 42-43) He admits that he contacted Bryan Bacon to tell Bacon about his alleged incidents
with Mueller (See Ex D atp 43)

II. LAW AND ARGUMENT

A. Summary Judgment Standard

To be entitled to summary judgment, a movant must demonstrate that there 1s (1) no
genuine dispute of matenal fact, and (2) he 1s entitled to judgment as a matter of law /TT
Commercial Financial Corp v Mid-America Marme Supply Corp, 854 S W 2d 371, 377 (Mo
banc 1993) If the movant 1s the defending party, he can establish a prima facie case for
summary judgment by one or more of the following means (1} facts that negate any one of the

plaintiff’s elements, (2) that the plaintff, after an adequate penod of discovery, has not been able



to produce and will not be able to produce evidence sufficient to allow the trier of fact to find the
existence of any one of the plaintuff’'s elements, or (3) that there 1s no genuine dispute as to the
existence of each of the facts necessary to support defendant’s properly pleaded affirmative
defense Id at 381
Here, there 1s no dispute that the statute of hmitations defense bars all of Plaintiff’s
claims, as such, Defendant are entitled to summary judgment as a matter of law The following
sections address, 1n detail, why Plaintiff’s cause of action 1s barred in the present matter
B. Plaintiff®s Cause of Action is Barred by Missouri’s Statute of Limitations
Because Plaintiff was Put on Notice of A Potentially Actionable Injury in
1985
Because Plaintiff claims the incidents alleged in this lawsuit occurred in 1985, the
general five year statute of himitations contained tn R S Mo § 516 120 apphes See Powel v
Chaminade College Preparatory, Inc, 197 S'W 3d 576, 580 (Mo banc 2006) RS Mo §
516 020 provides, 1n relevant part, that “.. an action for any other injury to the person or nights
of another, not arising on contract and not herein otherwise enumerated 15 to be commenced
within five years of that ijury R S Mo § 516 170 contains a general tolfing provision that tolls
the statute of himitations until age 21 See RS Mo § 516 170. In the present case, therefore,
under the general statute of limitations set forth in R S Mo § 516 120 Plainuff should have filed
his suit no later than 1993—which would be five (5) years after he turned twenty-one (21) 2

Even under the lengthiest period of himitations that might potentially apply to his claim,

Plainuff’s case 1s ime-barred Under Missoun law n effect 1n 1985, an action for “childhood

? Defendants recogmize that Plamuff claims the last alleged incident occurred prior to his turming 21,
however, as 1s discussed 1n detail in this Memorandum, there 1s no allegation that he ever forgot or repressed his
knowledge of the incidents prior to turning 21 in April of 1988, rather, Plamuff admits that he has always
remembered the bulk of what happened during the incidents  As such, under the objecuive test set forth in Powel,
Plainuff had a “potentially actionable injury” for which the statute of imitattons began to run for lhm immediately
upon turnmg 21 1n Apnl 1988, thus making the statute of imnation have run on his clarms in 1993 at the very latest
under R S Mo § 516 120 (or in 1990 under R S Mo § 537 046, which s discussed in the next paragraph)



sexual abuse” was barred unless Plaintiff filed his case either within five (5) years of his

th

eighteenth (18™) birthday or within three (3) years after he reasonably should have discovered

that his alleged injury was caused by the alleged abuse, whichever occurred later R S Mo. §
537 046(2) (1990) Plaintiff did not file his original Petition in this matter, however, until
January 3", 2006—over 21 years after he tuned 18 years of age in 1985 3 (See Ex A; see also
Ex C, at No 1(b)(Plamntiff was born on Apnl 9, 1967) To overcome this obvious timing
problem, Plamntiff claims in his Amended Petition that he was “incapable of ascertaining the
resulting damages from [Mueller’s} conduct ” See Ex B at 998-9 Plaintiff’s own behavior and
his admissions regarding s behavior, however, unequivocally behe his attempt to allege
repressed memory. This 1s because in the recent case of Powel v Chaminade College
Preparatory, Inc, 197 S W.3d 576 (Mo banc 2006), the Missoun1 Supreme Court set forth the
following objective standard “the statute of limitations begins to run when the evidence was
such to place a reasonably prudent person on notice of a potentially actionable injury ” Id at
582 (internal citations omitted)

In Powel, the plaintiff brought an action against his former boarding school, and two
clergymen formerly employed there, for sexual abuse that he allegedly suffered while under their
care Id at 578-79 The abuse purportedly took place over the course of two years while the
plainuff, then aged 15-17 years old, was a boarding student at the school 7d at 579

The concurning opinion by Chief Justi€e Wolff noted that while that an action does not
automatically accrue at the time the wrong 1s done, an action can accrue at the ime the damages

occur See Id at 588 (“|Plaintiff]’s damages were objectively capable of ascertainment when

¥ Plamuff admits that he has always remembered the bulk of what happened during the incidents  As such,
under the objective test set forth in Powel, Plamuff had a “potentially actionable injury” for which the statute of
limiations began to run for hm immediately upon turning 18 in Apnil 1988, thus making the statute of lnmitauon
have run on his claims in 1990 at the very latest under R S Mo § 537 046



they occurred ”)(Emphasis 1 the ongial). Whether or not a plaintiff later represses those
memories is urelevant if the damage was already capable of ascertainment when 1t happened /d

Chief Justice Wolff also explained that the concept of the objective test should raise the
question “whether a reasonable person in this situation would reahize he had suffered a wrong ”
Id at 587 (emphasis added) Chief Justice Wolff twice stressed the difference between a small
child victim and a teenage vicum Id at 586, 589 He also explaned that the plantiff in Powe!
admitted to remembenng the abuse he allegedly suffered until some time during hs 17th year,
and the tnial court found both that the plainuff was aware of the abuse as 1t occurred and that the
abuse was traumatic /d at 588 Accordingly, Chief Justice Wolff noted that the plainuff’s
damages were ascertained during the time he remembered the abuse as a teenager, although the
statute therefore tolled until he was 21 years old (under the application of R S Mo. § 537 046), 1t
went on to expire five years later, when the plainuff turned 26 years old Id at 589. Ths,
according to Justice Wolff, was a conclusion that should have properly resulted in an order
granung summary judgment to the defendants /d at 592

The same analysis 1s properly apphed to the present case whether the Court applies a
general S-year statute of hmitations analysis or a RS Mo § 537 046 analysis In the present
case Plantff had more than sufficient notice of his alleged damages back in 1985, regardless of
whether certain contents of his memones of the alleged incidents purportedly resurfaced later in
2005 The extent of Mueller’s behavior about which Plaintiff complams, 1if all of Plamntiff’s
allegauons of fact arc taken as true, 15 objectively senous and questionable enough to any
“reasonably prudent person,” especially an almost-18-year-old man, to have put Plaintff on

notice of a potential lawsuit as a matter of law

10
10



To illustrate this, a review of exactly what Plaintiff admits to having remembered 1s
critical  Plaintiff admuits that he has always recalled the following

--Plaintiff admuts that he has “always recalled the passing out and waking up with
the questions” and the first incident itself (See Ex D atp 115),

--He admuts that he always remembered Mueller asking him to hyperventilate and
pass out, and does not claim that he ever repressed that part of his memones about the
alleged incidents (See Ex D atp 264),

--He admuits that after the last alleged incident, he “made excuses to not help
Brother Mueller any longer” (See Ex C atNo 10),

--He admits that he recalled having participated in Mueller’s “expenments™ in
July of 1991, when he received correspondence from Mueller at his parents’ home and he
told his father that he had assisted Mueller in the experiments when he attended Vianney
(See Ex Datpp 117-118),

--He admits that he has always remembered that Mueller told him not to tell
anyone about the ‘expeniments” (See Ex Datp 187),

--He admits that he always remembered taking off his clothes down to his
underwear—at 17, almost 18 years of age—and does not claim that he ever repressed that
part of his memories about the alleged tncidents (See Ex D at p. 189),

--He admuts that he has always remembered Mueller having held a knife to his
throat and admuts that he never repressed that recollection (See Ex D at pp 169 and
264)

Mr Visnaw’s admiticd memory of all of these events clearly establishes that he was put

on notice of a “potentially actionable 1njury” beginning in 1985  As noted above, the salient

11



legal 1ssue for statute of limitations purposes 1s not whether Mr Visnaw subjectively reahzed he
was harmed, but whether a reasonably prudent person in Visnaw’s situation would have been
putonanotice Powel, 197 S W 3d at 587 (emphasis added) As the principal opinion in Powel
noted, an action can accrue before the memory 1s repressed, and in such a case, the statute will
begin to run after the age of majonty has been reached Powel, 197 S W 3d at 588-89 Here,
Here, Plaintiff admits that he has always known of the alleged experiments with Mueller,
including all the details laid out 1n the discussion above. (See Ex D at p 220) He was not a
small child He was a highly intelligent seventeen (17) year old (See Ex D at p 32 and 219)
The suspension of disbelief that Plaintiff requests of the Court runs contrary to common sense as
well as applicable Missouri law on the issue as noted above It defies any objective or
reasonable logic for the Court to draw any conclusion other than that a normal, reasonably
prudent person 1n Plaintiff’s position would have known that

-- having a knife pressed to his throat,

--meeting in secrecy,

--being told to repeatedly hyperventilate and pass out, and

--taking off his clothes down to his underwear while alone with a teacher
were not acceptable or normal acuvities to be engaging in under Plaintiff’s circumstances or
position There is simply no matecnal dispute of fact, under the guidelines of Missoun law (and
much less common sense), that a reasonably prudent person in Plainuff’s position—as a smart
17 (almost 18) year old—would have clearly known that he had suffered an injury and/or a
wrong potentially entithng him to rehief  Therefore, under the objective framework provided by
the Supreme Court of Missourt in Powel, the statute of limitations for tort claims has barred the

action Plaintiff might have had against the Defendants at one ume

12



Plainuff attempts to work around this fatal flaw in his case by, as noted above, claiming
that he was “incapable of ascertaining the resulting damages from [Mueller’s} conduct > (See
Ex B at §§8-9) Specifically (regardless of how questionable this claim may be), Plamuff claims
that he not did recall just the sexual component of the “experiments” until much more recently,
in 2005 Although he admits he recalled all the elements of the “experniments” hsted above,
Plaintiff claims he buried the memories of waking up with an erection, or the alleged fondhing, or
the alleged sexual moaning (See Ex D at pp 189-193). Plantiff’s parsing out of his
recollections, however, fails to change the analysis of his claim being barred under Missoun law
As Chief Justice Wolff noted in the Powel case, Missoun law is clear that a cause of action
accrues when a party “ can first ascertain the fact of damage, even though he may not know
the extent of the damage > Powel, 197 S W 3d at 584 quoting Business Men’s Assur Co of
Americav Graham,984 S W.2d 501, 507 (Mo banc 1999)(emphasis added)

Plaintiff’s testimony regarding his repeated return to engage in expeniments with Mueller,
even after the questionable conduct that allegedly occurred in the first and subsequent 1ncidents,
is a clear indication as to Plainuff’s state of mind as 1t related to his knowledge and notice that a
“potentially actionable injury” had occurred Plainuff has given clear testimony describing
alleged behavior that, as noted above, a reasonable |7-year-old objectively would have known
was not normal Even more notably, Plainuff eliminates any uncertainty or dispute—by his own
testtmony—that there was ever a disconnect or lapse in his consciousness or recollection of the
behaviors described above Even 1f he did not recall the sexual aspects of the “expeniments”
until more recently, Plainuff complains in his lawsuit that even the behaviors he recalled all
along were offensive and caused him damage (See Ex B at §§25-28 (* Defendant Brother

William Mueller physically grasped, held, touched, fondled, choked and/or groped plantiff in

13



threatening and highly inappropriate ways during which he brandished what plaintiff beheved
was a knife and placed 1t to his neck and face Defendant's actions put plaintff in fear of bodily
harm by reason of defendant's actions, plainuff suffered damage ) As such, Powel dictates
that Plaintiff was on notice of his potential lawsuit and/or damages 1n this matter, and simply
failed to file his lawsuit in ime

ni. CONCLUSION

Defendants are entitled to judgment as a matter of law because the unconcontroverted
matenal facts establish that Mr Visnaw’s was put on notice of a “potentially actionable injury”
in 1985 when the alleged harmful conduct occurred Therefore, summary judgment 1s proper.

HEPLER, BROOM, MacDONALD,
HEBRANK,TRUE & NOCE, LLC

By

GERARD /T NOCE #27636
JUSTIN I ASSOUAD #48576
AMAND MUELLER #50385
800 MarkeYStreet

Suite 2300

St Lows, MO 63101
314/241-6160
314/241-6116 — Facsimile

Attorneys for Defendants
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CERTIFICATE OF SERVICE

A copy of the foregoing has been sent this 96 day of May, 2007 via first class U S
Mail, postage prepaid, to Mr. Damel W Craig, Attorneys for Plaintiffs, 1125 Grand Blvd, Suite
900, Kansas City, MO 64106 and Mr J Martin Hadican, Attorney at Law, 225 South Meramec,
Suite 832, St Lows, MO 63105 - Attorney for Defendant Mueller
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MISSOURI CIRCUIT COURT
TWENTY-FIRST JUDICIAL CIRCUIY
COUNTY OF ST. LOUIS

ROBERT WILLIAM VISNAW,

Plaintiff,

Case No. .
V.

MARIANIST PROVINCE OF THE
UNITED STATES,

Serve CT Corporation System
Registered Agent
120 South Central Avenue
Clayton, Missoun 63105

ST. JOHN VIANNEY HIGHR SCHOOL, INC.

Serve Wendell L. DePhillips
Registered Agent
1311 S Kurkwood Road
St Lous, Missovrs 63122

BROTHER WILLIAM MUELLER,

vuvvvwvvvuvvvvvvvvwvwvvv

Serve Service by Special Process Server

PETITION FOR DAMAGES

COMES NOW plantiff, by and through counsel, and for bis canse of action states as

foltows

| Plaintiff Robert Visnaw is a Kansas citizen residing i Johnson Coun y, Kansas
At all umes rclevaat to the allegations of this cause of action, plamhff was a ciizen of (he statc
of Missouri. attended defendant St. John Vianncy Hagh School, 1n St Louis County, Missourt,

and was a munor parishioner and student of defendants

? EXHIBIT
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VIANNEY HIGH SCHOOL PAGE 83

2 Dcfendant Mananist Province of the United States 1s a Missoun non-grofit
corporation m good standing, with 1its principal place of busincss in the city o€ St. Lews,
Missoun At all times relevant to the allcgations of this cause of action, defcndant vi1s the
supervisor of defendant Brother Willham Mucllet, and was the owner and operator of defendant
St John Vianncy High School

3 Defendant St Jobn Vianney High School, Inc 15 a Missour non-profit
corporation 1n good standing, with its principal place of busincss in St Louis Count . Missoun
Al all umes relevant to the allegations of tlus cause of action, defendant was wholly nwned,
operated and/or managed by defendant Mananist Province of the Umted States At a)l imes
relevant Lo the allegations of this cause of achion defendant was the supervisor of d¢ fendant
Brother William Mueler

4 Defendant Brother Whltiam Mueller is believed 1o be a citizen of Tey 1s residing
in the city of San Antomo, Texas At all times relevant to the allegations of this cat w¢ of action.
defendant was a oember, associate and/or employee, and was under the supervisior of,
defendants Manamst Province of the Umited States and/or St. John Vianney High S :hool

S Junisdiction and venue are proper mn this Court because plaintiff asserts claims
under Missour: common law only, because the acts, omisstons. and/or occurrences nving nise Lo
this canse of action arose m St. Louis County, Missoun, and becausc at least one de fendant 1s a
criizen of the state of Missoun, where this action 1s being brought

6 Each of the acts or ormssions of defendants as set forth below causcd or

contnbuted o cause the ijunies and damages to plaintiff, and thercfore cach defend int 1s jontly

and scverally hable for said ijunes and damages

17
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PAGE 84

7 In approumate)y 1984, defendant Brother William Mueller repeatedl assauited
and/or battered plaintiff Plawtiff believes such assaults and battenes included, but ~ere not
hmated to, sexual ousconduct Said assaults and/or battenies occurred on property winch
defendants Manawst Province of the United States and/or St John Vianvey High School owned
and/or controlled and/or had the nght to control the acuvity thereon

8 The aforementioncd abuse of plainuff, and the circumstances under vwhich the
abuse occurred, caused plawtff to devclop various psychological coping mechanisnys which
made him jncapable of ascertmmng the resulting damages from that conduct until approxumately
2005. when specific details of defendant Mueller's abuse of nunors cmerged pubhc v

9 Due to the way i which defendant Mueller abuscd plamtiff, in that L would
mially render bym unconscious pnor to tius assault and battery of planufl prevente 3 plamtiff
from ascertaung the resulting damages from that conduct until 2005, when specific details of
defendant Muelletr’s abuse of minors emerged pubhicly

10 Prior to defendant Brothcr Wilham Mueller's assault and battery of plamtiff
dcfendants Manamst Province of the United States and/or St John Vianney High S ~hool had

knowledge and were awarc of several previous assaults and battenes, wcludiag sex sal

misconduct, by defendant Muellcr on minors during the 1960°s, 1970’s and/or carly 1980's

18
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Count I- Intentional Failure to Supervise Clergy

(Plaintiff v. Marianist Province of the Umted States and

St. Johu Viannev High School)

1} Plaintiff mcorporates by reference the allegations made 1n paragraphs. 1-10.
abovc

12 At the tune of the assaults and battenes descrnibed above, defendant Ei-other
Wiitham Mueller was under the supervision of defendants Manamst Province of the United
States and/o1 St John Vianney High School

13. At the time of the assaults and batteries, defendant Brother William 1. lueller’s
supcrvisors., defendants Manianist Province of the Uutted Statcs and/or St John Via iney High
School knew that harm was certain or substantially certain 1o result

14 Dcfendant Brother Willlam Mueller's supervisors, defendants Manaist Province
of the United Statcs and/or St fohn Vianncy High School disiegarded the known ri,ks

15 As a rcsult of defendant Brother William Mueller’s supervisors’ inaciton, damage
was caused to plantiff

16 The harm that occurred to plantiff occurred on prenmises owned or ¢ -ntrolled, or
with the nght to control the activity thereon, by defendants Manamist Province of tt & United
States and/or St John Vianney High School

17 Defendants’ conduct as stated above was outrageous because of defcndaots’ evil
monve or reckless tnduffcrence to the nghts of others, thus justifying an award of pummtive
damages

WHEREFORE, plaint:ff prays for judgment agamst defcndants Mananist Piovince of the

United States and St Tohn Vianney High School, jointly and severally, m an amowunt that will

19
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fairly and reasonably compensate plaintiff for lus damages, for costs mcurred, for prejudgment
interest, for punitive damages, and {or such other rehef as may be just and proper

Count 11- Intentional Infliction of Mental Distress

{Plaintiff v. All Defendants)

8 Plantiff mmcorporales by reference the allcgations made tn paragraph«. 1-17,
above

19 Defendant Brother William Mueller assaulted and battercd plamti#f

20. Defendants Mariamst Province of the United States and/or St John Viauney High
School intentionally failed to supervise defendant Muellet, wiuch resutted in ns ass. ulting and
batienng plamuft

21 Defendauts’ actions. mactions and/or omiissions were extreme outra,;eous, and

mtolerablc

22 Plamntiff sustained scvere emotional distress wiich was medically diiznosable and
medically signficant

23 Defendants’ conduct as stated above was outrageous because of defendants’ el
motive or reckless indifference to the nghts of others, thus justifying an award of puntive
damagcs

WHEREFORE, plamufl prays for judgment aganst all namcd defendants ia this action,
soimly angd severally, m an amount that will fairty and reasonably compensaie piamuff for his

damagcs, for costs imcwrred, for prejudgment mterest, for pumtive damages, and ior such other

rehief as may be just and proper

o
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Count 1)~ Assault

(Plaintiff v. Brother William Mueller)

24 Plamtiff wneorporates by reference the allegations made in paragraphs 1-23,
above

25 Defendant Brother Wilham Muellcr physically grasped, held, touched, fondled,
choked and/or groped plamtifFin threaterung and highly inappropnate ways during vwhich he
brandished what plamnu{f believed was a knife and placed i to his neck and face

26 Defendant’s actions put plaintiff i fear of bodily harm

27 By reason of dcfendant’s actions, plamntiff suffcred damage

28 Defendant s conduct as stated above was outrageous because of defe 1dant’s ewsl
motve or reckless indifference to the nghts of others, thus jusufying an awaid of puintive
damagcs

WHEREFORE, plamnulf prays for judgment against defendant Brother William Muclier,
Jointly and severally, in an amount that will farly and rcasonably compensate plamti ff for s
damages, for costs mcurred. for prcjudgment interest, for pumtive damages, and Ffor such other
rehief as may be just and proper.

Count 1'V- Battery

(Plaintiff v. Brother William Mucller),

29 Plaintiff wncorporates by reference the allegations made in paragraph; 1-28,

above

30 Defendant Brother Whlliam Mueller physically held, touched, and groped plamnbff

n threatering and highly inappropnate ways during which he brandished what plairii {f beheved

was a kntfe and placed it to lus neck and face

21
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31 Defendant’s actions constituted harmfu) and offensive touchwog upon plaintiff.

32 By reason of defcndant’s actions, plantiff suffered damage

33, Decfcndant’s conduct as stated above was outragcous because of defendant s cvil
motive or reckicss indifference to the rights of others, thus jusufying an awaid of puritive
damages

WHEREFORE, plamnff prays for judgment against defendant Brother Wilh am Mueller,
jomtly and severally, 1n an amount that will farrly and reasonably compensate plamntiff for tus
damages, for costs incurrcd, for prejudgment mterest, for pumtive damages, and for <uch other
rehef as may bce just and proper.

Respectfully Submutted.

SANDERS, SIMPSON, & FLETCHER, L C.

-
By M%:
Ml R FLETCHER, #47495

DANTEL W. CRAIG, #43883
1125 Grand Blvd , Suite 1400

Kansas City, MO 64106

(B16) 471-6444, FAX (816) 471-6664

ATTORNEYS FOR PLAINTIFFS
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MISSOURI CIRCUIT COURT
TWENTY-FIRST JUDICYAL, CIRCUIT
COUNTY OF ST. LOU1S

ROBERT WILLIAM VISNAW,

Plawntff,
Case No.
v
Division
MARIANIST PROVINCE OF THE

UNITED STATES,

ST. JOHN VIANNEY HIGH SCHOOL, INC,,
BROTHER WILLIAM MUELLER,

Defendants.

CERTIFICATE OF SERVICE

T hereby certify that the following pleadings and documents were served upoa all named
defendants concurrently with scrvice of plamudl’s Pctition for Damages

1 Notice of Deposition of Defendant Mananist Province of the United States

pursuant to Rule 57 03 (b)(4)

2 Notice of Deposition of Defendant St Tobn Vianncy High School pur<uant to
Rule 57 03 (b)(4)

3 Request for Admissiouns to Defendant Manamst Province of the Umitesd States

4 Request for Admissions to Defendant St John Vianney High School

5 Plamuffs’ First Set of Interrogatones to Defendant Marianist Provine = of the

United States

6 Plainuffs’ Fust Set of Interrogatories to Defendant St Tohn Vianney ) gh School

23
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Respectfully Submitted,

SANDERS, SIMPSON & FLETCHER,LL.C

By /ﬁ_\% Ll — .
/ Michael R Fletchgl~” MO #474v5
Daniel W Craig MO #438583
1125 Grand Boulevard, Suite 1400
Kansas Cuty, Missoun 64106

816-471-6444 Fax No 816-471-6664

ATTORNEYS FOR PLAINTIFFS

CERTIFICATE OF SERVICE

1 hereby certify that a copy of the above and foregomg
was served upon defendants ajong with the original
Summons and Pctition for Damages

ﬂ%:’é/'

Miolley for Plamuff /

PAGE 18
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MISSOURI CIRCUIT COURT
TWENTY-FIRST JUDICIAL CIRCUIT
COUNTY OF ST. LOUIS

ROBERT WILLIAM VISNAW, )
)
Plaintiff, )

) Case No.
V. )

) Division
MARIANIST PROVINCE OF THE )
UNITED STATES, )
ST. JOHN VIANNEY HIGH SCHOOL,INC. )
and, )
BROTHER WILLIAM MUELLER, )

FIRST AMENDED PETITION FOR DAMAGES

COMES NOW plaintiff, by and through counsel, and for his cause of action states as
follows-

1 Plaintiff Robert Visnaw 1s a Kansas citizen residing in Johnson County, Kansas.
At all imes relevant to the allegations of this cause of action, plaintff was a citizen of the state
of Missoun. attended defendant St John Vianney High School, in St Louts County, Missoun,
and was a minor panshioner and student of defendants

2. Defendant Manamst Province of the United States 1s 2 Missoun non-profit
corporation in good standing, with its principal place of business in the city of St Louis,
Missount At all times relevant 1o the allegations of this cause of action, defendant was the

supervisor of defendant Brother Wilham Mueller, and was the owner and operator of defendant

St John Vianney High School

-

3 Defendant St John Vianney High School, Inc 1s a Missoun non-profit
corporation in good standing. with its principal place of business in St Lows County Missoun

At all umes relevant 1o the allegations of this cavse of action, defendant was wholly owned,

EXHIBIT
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operated and/or managed by defendant Mariamst Province of the United States At all times
relevant to the allegations of this cause of action, defendant was the supervisor of defendant
Brother William Mueller.

4 Defendant Brother William Mueller 1s believed to be a citizen of Texas, residing
in the city of San Antonio, Texas. At all imes relevant to the allegations of this cause of action,
defendant was a member, associate and/or employee, and was under the supervision of,
defendants Marnanist Province of the United States and/or St John Vianney High School

5 Junsdiction and venue are proper 1n this Court because plantiff asserts claims
under Missourt common law only, because the acts, omissions, and/or occurrences giving rise to
this cause of action arose 1n St Louis County, Missouri, and because at least one defendant i1s a
citizen of the state of Missoun, where this action 1s being brought

6 Each of the acts or omissions of defendants as set forth below caused or
contnbuted to cause the injunes and damages to plaintiff, and therefore each defendant is jotntly
and severally hable for said injunies and damages

7 In approximately 1984, defendant Brother William Mueller repeatedly assaulted
and/or battered plaintiff. Plainuff beheves such assaults and batteries included, but were not
himited to, sexual misconduct  Said assaults and/or battenes occurred on property whnch
defendants Manamist Province of the United States and/or St John Vianney High School owned
and/or controlled, and/or had the nght to control the activity thereon

8 The aforementioned abuse of plaintiff, and the circumstances under which the
abuse occurred, caused plainuff to develop various psychological coping mechamisms which
made him incapable of ascertaining the resulting damages from that conduct until approximately

2005. when specific details of defendant Mueller’s abuse of minors emerged pubhicly
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9 Due to the way in which defendant Mueller abused plaintiff, in that he would
imtially render him unconscious prior to his assault and battery of plaintiff, prevented plaintiff
from ascertaining the resulting damages from that conduct until 2005, when specific details of
defendant Mueller’s abuse of minors emerged pubhcly.

10 Pnor to defendant Brother Wilham Mueller’s assault and battery of plaintiff,
defendants Marianist Province of the United States and/or St John Vianney High School had
knowledge and were aware of several previous assaults and batteries, including sexual
musconduct, by defendant Mueller on minors dunng the 1960’s, 1970’s and/or early 1980’s

Count I- Intentional Failure to Supervise Clergy

{Plaintiff v. Marianist Province of the United States and

St. John Vianney High School)

11 Plaintiff incorporates by reference the allegations made in paragraphs 1-10,
above.

12 At the time of the assaults and battenes described above, defendant Brother
William Mueller was under the supervision of defendants Mananst Province of the United
States and/or St John Vianney High School

13 At the uime of the assaults and battenes, defendant Brother William Mueller’s
supervisors, defendants Mananist Province of the United States and/or St John Vianney High
School knew that harm was certain or substantially certamn to result

14 Defendant Brother William Mueller’s supervisors, defendants Marianist Province
of the United States and/or St John Vianney High School disregarded the known nisks

IS5 As a result of defendant Brother William Mueller’s supervisors’ naction, damage

was caused to plainuff
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16.  The harm that occurred to plaintiff occurred on premises owned or controlled, or
with the right to control the actvity thereon, by defendants Mariamst Province of the United
States and/or St John Vianney High School.

17.  Defendants’ conduct as stated above was outrageous because of defendants’ evil
motive or reckless indifference to the nghts of others, thus justifying an award of punitive
damages

WHEREFORE, plainuff prays for judgment against defendants Manamst Province of the
United States and St John Vianney High School, jointly and severally, in an amount that will
fairly and reasonably compensate plamtiff for hus damages, for costs incurred, for prejudgment
interest, for pumitive damages, and for such other relief as may be just and proper.

Count [I- Intentional Inflichon of Mental Distress

(Plaintiff v. All Defendants)

18 Plainuff incorporates by reference the allegations made 1n paragraphs 1-17,

above
19 Defendant Brother Wilham Mueller assaulted and battered plaintiff
20 Defendants Mananist Province of the United States and/or St John Vianney High

School mtentionally failed to supervise defendant Mueller, which resulted 1n hus assaulting and

battering plaintiff

21 Defendants’ actions, inactions and/or omissions were extreme, outrageous, and
intolerable
22 Plainuff sustained severe emotional distress which was medically diagnosable and

medically significant
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23 Defendants’ conduct as stated above was outrageous because of defendants’ evil
motive or reckless indifference to the nghts of others, thus justifying an award of punitive
damages.

WHEREFORE, plamtiff prays for judgment against all named defendants in this action,
jointly and severally, in an amount that will farrly and reasonably compensate plaintff for his
damages, for costs incurred, for prejudgment interest, for pumtive damages, and for such other
relief as may be just and proper

Count II1- Assault

(Plaintiff v. Brother William Mueller)

24 Plaintiff incorporates by reference the allegations made in paragraphs 1-23,
above

25 Defendant Brother Wilham Mueller physically grasped, held, touched, fondled,
choked and/or groped plainuff in threateming and highly inappropriate ways dunng which he
brandished what plaintff beheved was a knife and placed 1t to his neck and face.

26. Defendant’s actions put plaintff in fear of bodily harm

27. By reason of defendant’s actions, plaintiff suffered damage

28.  Defendant’s conduct as stated above was outrageous because of defendant’s evil
motive or reckless indifference to the nghts of others, thus justifying an award of punitive
damages

WHEREFORE, plainuff prays for judgment against defendant Brother Willsam Mueller,
jointly and severally. in an amount that will fairly and rcasonably compensate plainuff for hus

damages, for costs incurred, for prejudgment interest, for pumtive damages, and for such other

rehief as may be just and proper
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Count IV- Battery

(Plaintiff v. Brother William Mueller),

29.  Plantiff incorporates by reference the allegations made in paragraphs 1-28,
above

30.  Defendant Brother William Mueller physically held. touched, and groped plaintiff
m threatening and highly inappropriate ways during which he brandished what plaintff believed
was a kmfe and placed it to his neck and face

31 Defendant’s actions constituted harmful and offensive touching upon plaintiff.

32 By reason of defendant’s actions, plantiff suffered damage

33.  Defendant’s conduct as stated above was outrageous because of defendant’s evil
motive or reckless indifference to the nghts of others, thus justifying an award of pumtive
damages

WHEREFORE, plaintiff prays for judgment against defendant Brother William Mueller,
Jontly and severally, in an amount that will fairly and reasonably compensate plainuff for his
damages, for costs incurred, for prejudgment interest, for pumtive damages, and for such other

rehief as may be just and proper
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Count V- Negligence

(Plaintff v. All Defendants)

34 Plaintiff incorporates by reference the allegations made in paragraphs 1-33,
above

35 Defendants had a duty to protect chuldren served by their schools.

36 Upon information and behef, defendants, by and through their agents, servants
and employees, knew or reasonably should have known of defendant Mueller’s dangerous and
exploitive propensities and/or that he was an unfit agent, and despite such knowledge, defendants
breached their duty to protect plainuff when they failed to protect plantiff from the sexual and
other abuse descnbed herein

37 Defendants’ actions and/or inactions were willful, wanton and reckless for which
pumtive damages and/or damages for aggravating circumstances are appropnate

38 As a direct result of the acts or onmssions descnbed herein, plaintiff has suffered,
and continues to suffer great pain of mind and body, shock, emotional distress, physical
manufestations of emotional distress, embarrassment, loss of self-esteem, disgrace, humihation,
and loss of enjoyment of life, was prevented and will continue to be prevented from performing
daily activities and obtaining the full enjoyment of hfe, and/or has incurred and will continue to
incur expenses for medical and psychological treatment, therapy, and counseling

WHEREFORE, plamuff prays for judgment against defendants jomntly and severally, in
an amount that will fairly and reasonably compensate plaintiff for his damages, for costs

incurred, for prejudgment interest, for pumtive damages, and for such other relief as may be just

and proper
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Count V1- Negligent Supervision, Retention and Failure to Warn

(Plaintiff v. Marianist Province and St. John Vianney)

39.  Plaintiffs incorporate by reference the allegations made in paragraphs 1-38,
above

40 Upon information and behef, defendants, by and through their agents, servants
and employees, knew or reasonably should have known of defendant Mueller’s dangerous and
exploitive propensities and/or that he was an unfit agent, and despite such knowledge, defendants
neghgently retained and/or failed to supervise defendant Mueller, who was in a position of trust
and authority as a Brother, teacher, and Assistant Pnncipal, where he was able to commut the
wrongful acts against the plamuff Defendants failed to provide reasonable supervision of
defendant Mueller, failed to use reasonable care m mvestigating defendant Mueller and failed to
provide adequate warmng to plaintiff and hus family of defendant Mueller’s dangerous
propensities

41 Defendants’ actions and/or inactions were willful, wanton and reckless for which
pumtive damages and/or damages for aggravating circumstances are appropriate

42 As a direct result of the acts or ormissions described herein, plaintff has suffered,
and continue to suffer great pain of mind and body, shock, emotional distress, physical
manifestations of emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation,
and loss of emjoyment of life, was prevented and will continue to be prevented from performing
daily activities and obtaining the full enjoyment of life and/or has incurred and will continue to

ncur expenses for medical and psychological treatment, therapy, and counseling
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Respectfully Submutted,

SANDERS & SIMPSON, L C.

BW
L W.CRAIG, / #43883

1125 Grand Blvd , Suite 1400
Kansas City, MO 64106
(816) 471-6444, FAX: (816) 471-6664

ATTORNEYS FOR PLAINTIFF
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IN THE CIRCUIT COURT OF THE COUNTY OF ST LOUIS

STATE OF MISSOURI

ROBERT WILLIAM VISNAW, )
)
Plaintff, )

) Case No O6CC-000008
v )

) DivNo 15

MARIANIST PROVINCE OF THE )
UNITED STATES, ST JOHN VIANNEY )
HIGH SCHOOL, INC and BROTHER )
WILLIAM MUELLER, )
)
Defendants )

PLAINTIFF VISNAW’S ANSWERS TO SEPARATE INTERROGATORIES OF
DEFENDANT ST. JOHN VIANNEY
HIGH SCHOOL, INC. DIRECTED TO PLAINTIFF

COMES NOW, plamtff, and hereby provides answers to the mterrogatones of
defendant, St John Vianney High School, Inc, as follows

INSTRUCTIONS

These nterrogatones call for all information (including imformation contained 1n or on
wntings, records, photographs, or any other tangible thing or matenal) that 1s known or available
to plammuft, mcluding all information 1 the possesston of plaintiffs agents, attorneys,
accountants, auditors, directors, officers, employees, or other persons or experts and any
investigator or any person acting on plantiffs behalf of under hts attomney’s employment,
dircction or control

Each nterrogatory 1s mntended to and does request that each and every particular and part
thereol be answered with the same force and effect as 1f each part and particular were the subject
of partnership, and were asked by a separate interrogatory

If you are unable to answer any interrogatory completely, answer to the extent possible

and set forth the reasons for your inability to answer more fully

i EXOHIBIT
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In responding to these interrogatones, the defimtions set forth below are to apply unless

the context of the interrogatory indicates otherwise,
DEFINITIONS

1. “You” or “your” refers to plaintiff and any other person (as defined below) acting on
said Plaintiffs behalf

2. “Person” refers to the plural as well as the singular and means any natural person,
firm, association, corporation or other form of legal 1dentity

3 “Document” as used herein 1s defined to include any and all manners of wnitten, typed,
pninted, computer generated messages, electronic e-mail, faxed, reproduced, filmed or recorded
matenal, and all photographs, pictures, plans or other recorded matenal, and all photographs,
pictures, plans or other representations of any kind of anything pertaiming, descnbing, refernng
or refating, directly or indirectly, in whole or in part, to the subject matter of the interrogatory,
and the term includes, without himitation all matters and tems contemplated within Rule 57 of
the Missour1 Rules of Civil Procedure

4 “Identfy” or “identification” means such destgnation of such person or document as 1o

facihtate discovery

(a Unless otherwise indicated, when the terms are used to refer to any person, state
such as person’s name, last known business and residential address, last known

place of employment, employment ttle, and last known business and residence
telephone numbers,

(b) Unless otherwise indicated, when the terms are used to refer to any document,
state with respect to each such document the nature and substance thereof, the
date n bears, the date 1t was piepared, the identity of the present custodian
thereof, the 1dentity of the author thereof, the 1dentities of each addressee, the
present location of identifying the document As an altemauve, a copy may be
attached to Plamntiffs responses

{c) Unless otherwise mdicated, when the terms arc used to refer to any oral
communmcation or conversation, state with respect 1o each such oral
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communication or conversation the date and place thereof, whether 1t was n
person or by telephone, the identity of each person who participated 1n or heard
any part of the communication, the substance of what was said by each person
who participated therein, and the identity of any document that recorded
summanzed or confirmed the communication.

INTERROGATORIES

1 Please state the following

(a) Your full legal name and any assumed names, aliases or any other name that you
have ever used;

(b) Age and date of birth,

(c) Citizenshuip status date and place of birth,

(d) Social security number;

(e) Present residential address and length of time at this address;

(D All addresses of all places of residence from the age of five (3) to the present,

(g) Present mantal status, name and address of present spouse, if any, the date of
such mamage, and the name, age, and address of any and all children,

(h)  The name, address and telephone number of any and all past Spouses and the
dates of such marnages, and name, age and address of any and all children

ANSWER:

(a) Robert Williamn Visnaw.

(b) Age 38, boro April 9, 1967.

(©) U.S. citizen, born Pueblo, Colorado.

(d) Social security number withheld pending protective order

(e) January 1999 to present, plamtiff has resided at current address in Jebnson County,
Kansas; address withheld pending protective order.

n 1972 to 1976, military housing, San Diego, Caltfornia
1976 to 1977, 727 Questover Lane, Creve Couer, Missouri
1977 to 1980, Memphis, Tennessee, address unknowa.
1980 to 1991, 4825 Bankfield Court, St. 1.ouis, Missouri 63128
1991 to 1996, various military housing in Missours, Cahlornia, Arizena, and Korea.
1996, 4825 Bankfield, Missoun
1996 to 1999, various addresses in Kansas City, Missoun area.

(e) Married, Brandi Visnaw, same address as plaintuff, married October 9, 1999
Three children, ages 12 (step-chuld), 5, and 1. Names witbheld pending protective
order.

{n) Dennisha Marie Gialdini, current address and telephone number unknown, married

May 2, 1992, no children
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5 7

1 MR. GOLDENHERSH: Edward Goldenhersh forthe | 1 Q. Justtell us. All right, sir. Now,

2 Archdiocese of St. Louis and Catholic High School 2 Mr. Visnaw, we have some information that you've

3 Association of the Archdiocese of St. Louis. 3 answered for us in inferrogatones | want to go

4 MR HADICAN. Marty Hadican for Bill Muctler. 4 through it a hittle it wath you And as!understend,

5 MR. NOCE: Amanda Mueller 1s my co-counsel. 5  you were born i 19677

6  She's here with me also. ] A Yes air.

1 VIDEOGRAFPHER: The court reporter will now 7 Q@ And can you tell me where did you grow up?

8  swear in the witness. 8 A. | grew up throughout the Unted States. My

9 9  father was in the military He was in the Unted

10 0-0-0 10 States Navy, so | was born tn Colorado, moved to

1 11 San Diego, Calfornua, spent several years in Coronado,
12 ROBERT WILLIAM VISNAW, 12 Calforms
13 being of lawful age, being produced, sworn, and 13 After his retirement, | moved to St. Louis,
14 examuned on the part of the Defendants, deposes and 14 Missoun. He got a job with 2 restaurant. They

19 says: 15 transferred him fo Memphis, Tennessee where 1 ived for
16 16 three years

17 DIRECT EXAMINATION 11 And then they transferred hum back up to
18 BY MR NOCE: 18 St Louss in about 1980, June of 1980, and that's
18 Q. Sir, would you state your name, please, for 19 where -- from there -- from then until 1991 when |
20 the record 20 enlisted in the military, 1¢'s St. Louts.
Al A Sure. My name s Robert W. Yisnaw, 21 Q. So who was your father's employer that
22 V-as-n-Viclor, L, $-as-in-Sam, N-A-W 22 transferred hum?
23 Q. Mr. Visnaw, we just met PA] A Steak ‘N Shake.
pL] A Sure 2% Q. And when you moved back to §t Lows in 1980,
5 Q. My name's Jerry Noce. I'm 8 lawyer for 2% did you attend grade school here?

6 8

1 Vianney and Manamst i the case that you filed i A Yes, ldd

2 aganst them 2 Q@ And what grade school did you attend?

3 I'm gowng to ask some questions today about 3 A. lwent to Assumption Pansh Elementary School.
4 your lawswt and about your clasms and about your 4 Q. On Mattis?

5 damages 5 A Yes,sr

6 If at any tme you don't understand any of the 6 Q. And what grades did you attend?

7 questions ! ask you, would you tell me that? 1 A. 8th grade only

8 A Yes. 8 Q. And when you graduated from Assumpton, did
9 Q. Because | am going o assume that of T ask a 9 you enroll and atiend Vianney?
10 question and 1f you answer it thal you, ene, understood 10 A Yes i did

11 1t, and two, you were trying to respond lo 1t the best i1 Q. So what year did you enroll at Vianney?

12 that you could 12 A. Ibelieve { started in August of 1981 and

13 A Yes,sir. 13 graduated in May of 1985

14 Q. And also -- and you're downg a good job 14 Q. Were there other classmates from Assumption
15  Conversationally we often say uh-huh and huh-uh  With 15 that attended Vianney with you?

16 a videotape, it's not as bad as if we were just with 16 A Yes. Right now the only one | can remember
11 the transcnpt, but sometimes if's unclear 17 would be Matthew Eddy
18 So if you're going to make erther negative or 18 Q. Matt Eddy, the lawyer?
19 affirmative responses, would you say yes or no to make 19 A Uh-huh
20 a clear record for us? 20 Q. Isthat correct? Was he a fmend of yours?
2 A Yes A A. Yes, he was
n Q. if al any ime you need a break -- | think Dan 2 Q- Ishe stil a friend of yours?
23 mentioned to you, this ts no marathon here, so you can 23 A I havent really spoken to hum since we
24 take a break of you need it Is that okay? 24 graduated from Vianney
23 A Yes 25 Q. Who was your best friend in hugh school while

KRIEGSHAUSER REPORTING & VIDEO, LLC (314)621-4408
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Case Compress Deposition of ROBERT WILLIAM VISNAW taken 10/18/06 Sheet 3
9 1
1 you attended Vianney? 1 O'Connell, who was my Spanush teacher for three out of
2 A While I attended Vianney? 2 the four years | was there and Gary Corbin who was the
3 Q. Yes, sir, best friend in lugh school, whether 3 swimming coach and my biology teacher.
4  he or she attended Vianney. 4 Q. Is Ms. O'Connell or Mr Corbn still there, do
5 A. Greg Meyer. 5  youknow?
6 Q. Where did Greg g0 to school? 6 A Ibehieve Ms. O'Connell 1s. 1 don't know. 1
7 A Mehlville. T believe my mom told me that Mr. Corbin had gone to
8 Q. Do you still have any communication or contact 8  another high school, but 'm not certain which one. 1
9 with Greg? 9 thinkt may have been SLU.
10 A. Unfortunately, the only time I really sce hum 10 Q. Was he your -- strike that, please. Did --
11 15 at funerals, so no. 11 swimming and diving, was that a fall or a spnng
12 Q. Did you participate in any sporis at Vianney? 12 actwity?
13 A Yes 1did 13 A, That usually starfed officially in the fall
14 Q. What sports? 14 and ended in February at the state smmming and diving
195 A. My freshman year, ! ran track and wasa member | 15 championships.
16 of the swimming and diving team, and then swimming and | 16 Q Soxtwouldbea--
17 diving my sophomore, juntor, and sentor years. 17 A. Afall sport.
18 Q. Were you in any other achvities at school? 18 Q. Afall sport?
19 A. Atschool? 19 A Uh-huh.
20 Q. Al Vianney. 20 Q. But fell 1n -~ 11 bled nto the spring
21 A No lmean,we had the -- people would play 21 semester?
22 chess afier school or do like Dungeons & Dragons afler 22 A. Correct
23 school, and I partook in that occasionally, but not on 23 Q. Was there anybody else involved -- stnke
24 a regular basis. 24  that, please And swimming and diving were st the same
25 Q. Were you nvolved in student council at aHl or 25 time?
10 12
1 any other achvities? 1 A Correct.
2 A No 2 Q. And did you participate tn both of those or
3 Q. Who would have been your best friend at -- who 3 just diving or swaimmung?
4 attended Vianney? 4 A Diving was my mawn emphasis, but in a pinch,
5 A 1don' think I really had one. Because of 5 Mr Corbin would throw me 1nto & relay or wto a shorl
6  the sports, | was pretty much going to school or going 6  raceif he needed to fill a spot
7 to swimming or diving practice. 7 Q. And was he the diving coach, or was there
8 Q. Did you have counselors at school? 8  someone else who also helped him out?
9 A.  We had school counselors, but I couldn't tell 9 A. On record he was the diving coach for the
10 you who they were. 10 team, but we never had an official diving coach.
1 Q. You don't recall? 11 Q. One thing [ forgot to tell you, Mr Visnaw, {
12 A 1think one was 8 Mr Stevenson, but | can't 12 wnll do my best to wait until you're firushed answering
13 be certam of that. 13 of you can wait untl | finush the question. Ifs
14 Q. And what year was he your counselor? 14 better for the record, agan, if that's okay
15 A Pdon't think he -- he was not my counselor 15 Were there any team members who were friends
16 He was a school counselor. 16 of yours?
17 Q. Dnd you have a counselor who you would see 17 A Do you mean outside of school or just in
18  from time to me to help you with class -- you know, 18 school?
19 hne up your classes, maybe line up taking SATs, things 19 Q. Sure, either way.
20 of that nature? 20 A Outside of school, no
0 A. 1can't recall if I ever used a counselor in A Q@ How about 1n school?
22 that fashion or not 22 A We were leammates
23 QDo you recall any teachers that you were close 3 Q. Can you remember 2ny of those people?
24 with at all at Vianney? 24 A lcan see their faces, but | can' remember
25 A Well, there would be Miss O'Connell, Ms Judy 25  There was -- duning my freshman and sophomore year,

KRIEGSHAUSER REPORTING & VIDEO, LLC (314)621-4408
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Case Compress Deposition of ROBERT WILLIAM VISNAW taken 10/18/06 Sheet 4
13 15
1 there was Brian Bell, Robert Trotter -- 1 think it's 1 63128.
2 Robert Trotter or Robert Tretter. 2 Q. And what's -- is mom shil iving?
3 [ can't think of -- there was Allen Bell who 3 A Yes
4 was a swimmer, and I can't think of anybody else's 4 Q. And where does she lve?
5  names on that. 5
6 Q. Dud you work while you were in high school? 6
7 A Yes. [ e just moved there I believe
8 Q. Where did you work? 8  in August, so 1 don't know her exact address.
9 A. Iworked at Hardee's which used to be located 9 Q. Did she move there from th ess?
10 down by the South County Mall. 10 A Yes.
1 Q. On Lindbergh down there? 11 Q. So is there anybody else that would have been
12 A Yeah Ibelieve now it's a Barnes & Noble or 12 afriend of yours that you hung out with who attended
13 aB. Dalton Bookstore 13 Vianney other than the people you've already mentioned
14 Q. And is that the only place you worked while in 14 to us throughout the four years you attended there?
15 hugh school? 15 A. I'm trying fo recall if there was anybody.
16 A. Pizza Hut on Tesson Ferry, and then | worked 16 I'd have to say no. [ didn't really have many outside
17 for a Mexican restanrant maybe two nights that's no 17 of school friends because of the -- I would be swimming
18 longer in existence 18  or I would be diving pretty much year round.
19 Q. What was that name? 19 Q. Dud you dive in a club?
20 A 1 think )t was Old Mexico 20 A. No. It was -- we had a coach -- ] won't say
21 Q. Where was that? 21 he was & coach -- Craig Tapperson who was a former
22 A. On Tesson Ferry as well. 22 diver at Mehiwille and was running a diving class, so
23 Q. Did you have any friends of yours who worked 23 tospeak
24 wth you at these places? 24 Some of the other divers, Allen Bell and Bob
25 A Matt Eddy actually got me the job at the 25 Trotter or Tretter, had gone o him in the past, and 1
14 16
1 Mexican restaurant 1 hooked up with hum through there
2 Q. [ may have asked you ths, and I forget 2 He had -- he was running ltke a learn how to
3 already, but have you had contact with Matt Eddy over 3 duve class, but we'd go there and he would coach us as
4 the years? 4 well
5 A No 5 Q. Where was that?
6 Q. When's the last time you saw hum? 6 A. Out of Mehlville out of their swimmng pool.
7 A Actually seen hum, I haven't seen hum since 7 Q. At the hugh school?
8  graduation 8 A Atthe Mehiwnille High School, yes, sir.
9 Q. Have you attended any hugh school reunions at 9 Q. Was he the lugh school coach there?
10 all? 10 A. No He -- he would be -- | guess you'd
1" A No 11 classfy hum more as an AAU coach or an amateur
12 Q. Havc you recerved any information about any of | 12 athlehics coach for myself and some of the other divers
13 those like notice that 5 year, 10 year, 20 year reunton 13 thathe had.
14 1sbeing held or anything bike that? L And he -- we would go out to Clayton -- the
15 A 1 -- the information | do find, 1f 1 go out to 15 pool out in Clayton during the summers and practice out
16 the Vianney website, | would find 1t there 1 have not 16 there, or on Thursday nights we'd go to the Mehiville
17 receaved information. 17 High School pool and practice out there over the
18 They used to have my mother’s old address and 18 summers as well
19 would send things there, and they either got forwarded | 19 Q. Asde from compehng on a lugh school fevel,
20  tome or they didn't. 20  you know, interscholastic hike that, did you compete in
21 Q. And mom's old address was down wn Assumption | 21  diving on any other basis, the AAU?
22 Pansh area? 2 A. lattended a couple AAU meets but really
23 A Uh-huh, yes, sir 23 nothing significant, because typically duning the
24 Q@ What was gi‘ MI 24 summer it would be practice and then work.
25 A 25 Q. Did you compete in the state ugh schoot
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1 dwing championships? 1 Coach Cozinski, | don't know hus first name.

2 A. Three out of the four years that | was at 2 We called him coach because he was one of the footbalt
3 Vianney, yes. 3 ocoaches.

4 Q. And how did you do? 4 Obviously Ms. O’Connell was my Spanish

5 A My first year, I was 22nd. That would be my 5 teacher. Mr. Corbin was my biology teacher. .

6  sophomore year. My juruor year, | was 7th. Andn 6  Byother Pace, P-A-C-E, was a religion teacher I believe
7 1985,1 was the champion. 7 nmy junior year

8 Q. So you were state champion n 19857 8 Cogch Ferrell was my home room teacher, if 1

9 A Yes,sir. 9 remember correctly, for my senzor yeat.
10 Q. Indmng? 10 Q. What did he coach?

1" A Yes 1 A. 1think it was soccer

12 Q. And was that -- were they in divisions at that 12 Q. That was before Villa?

13 time, in other words, Class IV or something like that 13 A. Tthnk he was -- Coach Ferrell was like an

14 or one class for everybody? 14 assistant for Coach Valla. 1want to say soccer, but

15 A Thus was the entire state of Missourt from 15 1t may have been football Again, Fm a swimmer.
16 what I understand. 1 mean, we had representation from 16 had water on the brain kind of thing

17 all parts of Missoun. 17 Q. Okay.

18 Q. And did Vianney win the dning or swimuming 18 A. Ms. O'Connell. 'm trying 1o go through. And
19  state championshup that year, or were you simply the 19 there were various teachers that may have only been
20 mdividual champion? 20 there for a year or came wn af the end of a year
Al A. 1was the indmdual champion for diving 21 that -
22 Q. 1 wanl fo kand of -- do you recall who your -- 22 Q. Asyou sit here today, can you recall any
23 any of your freshman teachers were at Vianney? 23 other teachers or brothers that you had while at
24 A. Kurt Clodeus was, 1 beheve, my English 24 Vianney?
25  teacher. 25 A. Well, as teachers?

18 20

1 Q. Washe a member of the order, or was he -- 1 Q. Asteachers or people that you recall.

2 A. No, he was a layperson 2 A.  Well, there was Brother Mucller who was an

3 Q. Was he your home room teacher? 3 assistant vice-principal while | was there My senior

4 A. lcouldn'recall. Ms D1 Grossa was my 4 year, Brother Grieshaber was the principal thet was

5  Spamsh teacher for my freshman year. | can't remember 5 there

6  who myband teacher was 6 Coach Villa was obwiously the soccer coach.

7 And to be exact, | thunk those are the only 7 Don Heed was the football coach 1 can picture thesr

8  two teachers that I can recall that I had that year. | 8  faces. 1just can't put their names to them.

9 believe I had a brother or two for like religion and 9 Q. William Mueller, Brother Mucller as you

10 maybe another course here or there 10 referred to hum, was he there only your junior and

11 Q. Who was the pnncipal when you attended 11 seor year?

12 Vianney? Was it Brother Grieshaber? 12 A He -- he was there my senuor year. | first

13 A He was for my senior year Really, | didnt 13 met him n 1984

14 get to know the principals when | was there 14 Q. And you would have been therc '84/'85 for your
15 I believe one of the assistant vice principals 15 semior year?

16 was Brother Rudy, and | can't remember if he was there 16 A. Correct

{7 for my freshman and sophomore year or just my freshman | 17 Q. Do you recall hum being there at all af any

18 year 18 time before that?

19 Q. Can you recall any other teachers or brothers 19 A No

20 that taught or instructed you or that you dealt with at 20 Q. And he was stll there when you graduated?

21 school? 2 A Yes

22 A Oh,sure. There was -- Mr Isley was an 22 Q. I'm going to ask you a httle bit about your

23 Enghsh teacher. Brother Mason was my algebra/geometry | 23 family background, Mr. Visnaw

24 teacher [think he was predomnantly my geomctry pZ] A Uh-huh

25 teacher 25 Q. You mentioned your dad had been in the Navy?
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1 A Yes. 1 it but--

2 Q. 2 Q. How old was he when he passed?

3 A 3 A. 60's. | conldn't tell you his exact age.

4 Q. Okay. And when he came home from the Navy, 4 Q. Okay. And then mom is shll with us?

5 eventually he went to work for Steak N Shake? 5 A Yes,sir.

6 A Yes. 6 Q. All nght. And her name is?

7 Q. All right. And then he worked for them in 7 A m

8  Memphus and the famuly moved there and then moved back | 8 Q. Do you know NIOW old she 157

9 hereto St Louis? 9 A Ibeheve she's going to be 63 this November.
10 A Yes. 10 Q. And do you have brothers and sisters?

11 Q. And did he continue to work for Steak 'N Shake " A Thave two sisters that are alive, and
12 untl he retired? 12 one sister passed away in May of 2005.
13 A.  He was medically retired due to 8 heart 13 Q. What are your sister’s names, and where do
14 condiion. He was considered 100 percent disabled 14 they live?

15 through the miltary 15 A “
16 Q. And was that before he actually went to work 16 St. Lows, excuse me, off of Bayless, |

17 for Steak ‘N Shake or after? 17 beheveits.

18 A. He had had a heart attack in the Navy. He 18 Q. What's her last name? Visnaw?

19  retired from the Navy in 1976 and got picked up by 19 A Visnaw
20  Steak ‘N Shake I want to say 1t was that same year. 20 Q. Isshe marned?
21 He spent a year wath Steak 'N Shake before he 2 A No, she's divorced
22 got transferred to Memphus, came back up to St Louss, 22 Q. And s she -- well, tell me whgt's the order?
23 and while he was in St. Lowss with Steak ‘N Shake 1s 23 A M
24 when he had -- throughout that four or five year penod 24 then my sister who passed away last May
25  he had several more heart attacks, and finally, he was 25 Q. And what was her name?

22 24

1 medically retred by the mubtary 1+ N
2 Q. And do you recall he was medically retred? 2 Q  And what did she pass from?

3 A. No,Idont 3 A. Abrain aneurysm.

4 Q. And when you say medically retired, he was 4 Q. How old was she?

5  basically on disabihity? S A She would have been 35, so he was 34

6 A Correct. He was receiving a disabibity check 6 —
7 from the mitary. 7 Was ﬂ Visnaw?

8 Q. And he stopped working at that pornt at 8 A Shewas mammF

9 Steak N Shake, or did he continue to work? 9 Q. Married at the ime of her death?

10 A. No, he qut workang at Steak 'N Shake and quit 10 A. No, she was divorced

11 workng all together 11 Q Marned only once?

12 Q. And he passed away, didn't he? 12 A

13 A Yes hedd 13 Q What was the husband's name?

14 Q. When did he pass away, sir? 14 A Joe -- Joseph

15 A 15 years ago foday 15 exact

16 Q@  And so that would be -- 16 Q. And did they have children born of that

17 A October 18th, 1991 17 marnage?

18 Q. 1991 At that ime did he have a heart attack 18 A They have one, yes

19 and die as a result of that, or do you recall? 19 Q. And that child's thh-
20 A. 1don't -- I did not get to sce the autopsy 20 A. Correct
21 The way ot was cxplained to me 1s that he had a heart 2 Q. And do you have any contact with either the
22 cramp and passed away 22 chud or joe?
23 There was no damage to the -- he had had & 23 A No,ldont Being that { hve i Kansas
24 heart transplant, and there was no damage to hus new 24 City, 1 may see her at a family holday function or
25  heart as staled in the autopsy 1 didn't get to read 25 along those lines
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1 Q. What's her name? 1 Q. (By Mr_Noce) Okay. ¢ any

2 Al 2 chldren? -}“’"

3 Q. okay 3 A. She has four.

4 A [Rarly 40%. 4 Q. And are they with her o

5 Q And where does she hve? 5 A. Two are with her and two are wi

6 A She lives -- I bebeve if's St. Charles or 6 Q. Are you particularly close with any of your

7 St Peters. 7 sibhngs?

8 Q. And her last name? 8 A. Since my sister’s death n May of ZOOI:’P
9 A She actually -- 1t's hyphenated, 9  and L' have gotten to be a lot closer I'm not
10 10 close to my slsta. I mean, we do talk, but it's
1 Q she is marn * 11 not where | would call her on the phone and carry ona
12 A. Correct. R s |12 conversation or expect her o do the same.

13 Q. And her husband's name? 13 Q. How about with your mom?

14 A John. y 14 A. My mom, we try to talk as often as possible.

15 Q. Docs she work onmdf the house? 15 Recently it's been a lot more space in between the

16 A. She's a schoolteacher 16 phone calls just because of my work and her moving and
17 Q. Do you know who she works for? 17 whatnot.

18 A. 1do not know the school district, no 18 Q. When you were growmng up here in St. Louis,

19 Q. Isit the public school system or private or 19  did you have a pediatrician or physician that you would
20  parochul? 20 go to for tf you had the mumps or f you had a cold or
2 A [ want to say maybe parochual, but | can't 21 anythng like that?
22 guaranice that 2 A. Dr. Munchruk.
23 Q. Isitoutin St Charles? 23 Q. Where was he -- 13 that M-U-C-H-N-1-C-K?
24 A. Icouldnt tell you. Idon't know 24 A. Ibelieve so 1oouldnt tell you the exact

5o o |5 wim
26 28

1 A She's probably | want to say 43, going to 1 Q. All ight. And where was Mr. Munchnik's

2 be n 43 or 43 gowng on 44 2 office located?

3 S 3 A. Located -- | want to say it was on Old Tesson.

4 gets calls and says 4 The best way | put st, it was between Tesson Ferry and

5  that she’s gowng to work at one hospital one mght, so 5  there was one strect that was just south of that. |

6  [don't know exactly which hospital you would say she 6  belicve that was Old Tesson. He had -- lum and another
7 works for. 7 doctor, there was like a littie medical complex office

8 Q. Where does she live? 8  space there.

¢ A. Over off of 55 and Bayless I thunk that's 9 Q. Sotf you had to get a physical to compele in

10 the strect. 10 sports or if you had the flu --

11 Q. And s she marned? 11 A He would be the one | went to, yes, sir

12 A. No, she's divorced 12 Q. And do you know was he a pediatrician or was
13 Q. Whal's her ex-husband's name? 13 he an unlernist?

14 A 14 A Atthat ime [ didn't know the difference |

15 Q. Not the lawyer? 15 believe he would just be considered a general

16 A Oh, no, he's probably the farthest thing from 16 practihoner

17 an attorney. " Q. Was there any other doctor you would have scen
18 Q. Okay 1donY know how to take that, but 18 while you were in grade school or high school here in
19 okay 19 St Lows other than Dr Munchnik that you can recal?
20 A No,ro. 20 A Onoccasion, if Dr Munchnk wasnt available,
21 MR. HADICAN. He meanl it in a nice way 21 ibelieve I'd go to hus partner | want to say 1l was

22 MR. NOCE [ don't know if w hugh regard or 22 Dr. Oriley, but agan, Dr Munchruk was the pnmary
23  not, but okay 23 doctor for me
24 MR. HADICAN He meant 1t in a nice way 24 Q. Same office?
25 THE WITNESS 1l defer to hus statement 25 A Exactly.
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1 Q. And do you know is the office stll operating, 1 afier that | was on the silver honor roll after that.

2 ordo you know one way or the other? 2 Q. So freshman, sophomore, junior year you were
3 A. 1don't kmow. 3 onthe gold honor roll?

4 Q. Do you recall Dr. Munchnik's first name? 4 A Correct.

5 A. No,1dont. 5 Q. And then seruor year, you were on the silver

6 Q. When you aitended Vianney, did you have any 6  honor roll?

7 kand of scholarship? 7 A. Tor three out of the four quarters, yes.

8 A. To goto Vianney? 8 Q. And was the fourth quarter the gold honor

9 Q. Yes,sir 9 roll?7
10 A No. 10 A, No, my first quarter was.
11 Q. Or dffryou have any financial assistance of " Q. Okay. No, [ meant -- so you had another
12 any kind for the high school? . 12 quarter of gold honor roll, and then yon finished up
13 8 A My --ﬁtween my jumior and semor year, | 13 with the silver?

14 to work at the school to help pay somgof the 4 A. Siver, yes, sir
15  twtion, but the diving gof in the way. Thad to 15 Q. Was the silver the lesser of the two?
16 cventuslly sop that. - 16 A. Correct.
17 Q:3Who would you report to for that program? 11 Q. Like the second honors?
18 A. 1don't know hus name. There was a brother 18 A Right
19 that I would go to,and | C#f't remember his name 19 Q. As opposed to first honors?
20 Q. What type of work were you doing, Mr Visnaw, |20 A Right. You never want to see your name show
21 i that program? 21 up on silver honor roll, but it did three quarters.
22 A Wg grass, watering grass, just general, - 22 Q How many people were in your graduating class,
23 you know, pickang up trash, whatever it may have been |23 do you remember?
24 Q. And would that be restricted to the Vianney 24 A Under 200. Maybe 130 fo 150.
25  grounds, or would it include gomg up to Maryhurst in 25 Q. Do you recall what your class rank was?
30 32

1 the whole vicinity, or do you recall? 1 A My class rank?

2 A We considered -- at the schopl, we considered 2 Q. Yes Like were you 10th or 12th or Z0th out

3 the entire complex where Vianney sat and Maryhurst, the § 3 of the class?

4  gymnasium and the museum sat is all one property,soit | 4 A The number 33 sticks in my mind for some

5  encompassed the whole thing 5  reason.

6 Q. Dud you go all the way out to Lindbergh doing 6 Q. Isit fair to say you were in the top quarier

1 your work? 7 of your class?

8 A No. 8 A lthink that would be a fair estimate

9 Q. Was there anything between Vianney and 9 Q. And | asked yon this before about student
10 Lindbergh back then? 10  council, and } want to make sure Were you involved in
H A The -- my sentor year, it was the Missoun 11 any other achvities other than diving such as
12 Senate of the -- 12 yearbook, student newspaper, anything like that?
13 Q. Lutheran Church? 13 A No,sir.
14 A Lutheran Church 14 Q. Were you in the band?
15 Q. Okay. That's when they built that? 15 A Ywasn the band. It was an elective | fook

16 A They started it my junior year and fimshed it 16 from freshman year up through my graduating year
17 my semor year 17 Q. What did you play in the band?
18 Q. Were you on the honor roll at school? 18 A The clannet.
19 A. Yes 19 Q. And who was the head of the band?
20 Q. All scmesters do you think? 20 A That's a good queshon. | can't remember hus
21 A We had two different classifications We had 21  name
22 the gold honor roll, and then we had the silver honor 22 Q@ Was Witham Mueller ever involved with the
23 roll 23 band while you were there?
24 And up untl my first semesler my serior year 24 A Not to my knowledge.
25  1wason the gold honor roll, and then f want to say 25 Q. D you take -- what 1s the class -- whatever
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1 itis-- student driving or a driving class at Vianney? 1 freshman?

2 A No. 2 A Correct.,

3 Q. Did you take any kund of class hike that - 3 Q. Did you stay in that same car pool your

4 you know what | mean -- the driving class? 4  sophomore year?

5 A. Driver's education? 5 A. Ibelieve o

6 Q. Driver'sed, did you take that anywhere? 6 Q. And then unior year is when people start

7 A. No,sir. 7 turning 16 and they don't want mom driving them to or
8 Q. Dud you get a driver's license when you turned 8 fromschool. Right?

9 167 9 A Yes
10 A Yes. 10 Q. It'sthe same in every high school that | can
11 Q. Wasiton your 16th birthday or closely 11 recall. How did you get to school your junior year?
12 thereafter? 12 A That would be one of the family cars at that

13 A. Itwasafter [ turned 16 1dont know the 13 pomt
14 exact date that it was issued or the dafe that | got 14 Q. Did you car pool with other guys?
15 1, but | know 1t was around that time. 15 A. Ithink on occasion, but I cant remember
16 Q. And were you -- did you pass the test the 16 exactly of there was an established car pool.

17 first time, the written test? 17 Q- And then senior year 13 the ime you started

18 A lpassed the writien lest, yes. 18  driving yourself?

19 Q. How about the diving test? 19 A. Correct
20 A Ittook two tumes. 20 Q. Your sisters, they were both older and younger
A Q. Twotimes. Paraflel parhing Right? 21 thanyou Right?
22 A Exactly. 22 A Yes.
23 Q. And after you passed the test, did you have 23 Q. And were they -- where did they atfend high
24 your own car, or did you use a famuly car? 24 school?
25 A. Afanuly car. 25 A Myoldest snster.d\mﬂy graduated from

K%} 36

1 Q. And how many cars did the faruly have? 1 high school from Cotherville, Tennessee.

2 A. Two. 2 Q. So she was a graduate by the time she got here
3 Q. Drd you dnve it to school from the hme you 3 from Memphis?

4 were 16, or what did you do in that regard? 4 A No. She actually was aflowed -- my parents

5 A My father was retired 1 believe when | -- this 5 allowed her to stay in Tennessee to finish out her hugh

6  15to the best of my knowledge -- was retired when | 6  school, so she would have graduated lugh school before
7 got my driver’s license, so there would be -- I can' 7 actually relocating to Missoun

8  remember if the car pool stopped when | turned 16 or 8 But when we iutally relocated to Missouri

9 not, but there would be hike a car pool 9 from Memphis, during the summer, my parents decided she
10 1 started driving to school every day in my 10 could go back down to Memphts and fimish school down
11 semor year. | can't remember if we shil did the car 11 there

12 pool my junior year or not. 12 Q. How about your other sisters? Where did they
13 Q. Dud you -- were you in the same car pool your 13 attend?

14 freshman year throughout the entire year? 14 A ent to Mehiville High School My

15 A. In my freshman year? 15 youngest sister started off at Cor jesu and then

16 Q. Yes,sir 16  transferred o Mchinlle

17 A. Yes. 17 Q. And was that their choice, your parents'

18 Q. Was that somebody’s parents drvang four or 18  choce?

19 five of you to school? 19 A 1t was their choice
20 A. Yessir 20 Q. And going to Vianney, was that your choice, or
21 Q. Who was 1n your car pool that you recall your 21 how did that happen?

22 freshman year? 22 A. Well,] was given an ophon  You can erther
23 A Dave Knstante, Matt Hackeit, myself, and 23 goto Mehlwlle or you can go to a pnivate school,

24 one other individual 1 can't remember hus name 24  whichone

25 Q. Were these all kids from Assumption, all 25 And having been educated in the public school
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1 system for -- excuse me -- kindergarten through 7th 1 either of those surgenes?

2 grade and gething into the parish school, I felt that | 2 A. They were done at the same time on the same
3 would like to iry a private school, s0 ! fook the test 3 day, same operating room, so | beheve | was §don't

4 for Vianney and was accepted. 4 know cxactly how long the stay was.

5 Q. ! want fo take sort of Willlam Mueller out of 5 Q. And do you recall when that was?

6  the equation and ask you aboutthe rest of your 6 A. It would have been the summer of 1985. 1 want
7 experience at Vianney. Did you have any problems 7 o say July of 1985.

8  attending Vianney at all if you take away William 8 Q. So afler gradustion?

9 Mueller? 9 A Yes,sir.
10 A No. 10 Q. And were there any physicians mvolved that
11 Q. Aside from that, did you enjoy aitending the 111 you can recall other than Perron and Dusek in that?
12 school? }ﬁ# 12 A No,sir
K] A. Most certainly. 13 Q. Any other hospitalizations?

14 Q. Dud you fec! like you obtained a good or 14 A. Since then?

15 excellent education there? 15 Q. No, duning that time period other than the
16 A Yes,Ido. 16 elbow and knee surgenes.
17 MR NOCE: Can we take just a short break? 1 A. None that ] can recall.
18 VIDEOGRAPHIR. We're going off the record at 18 Q. Did you ever have any -- not -- while in high
18 %44am. 19 school -- strike thal. I'm going to start over.
20 (A break was taken) 20 While in high school, from time to ime you
2 VIDEOGRAPHER. We're back on the record at 21 mught have had some hugh school counselors perhaps help
22 954am. 22 you sign up for grades or courses or maybe even for
23 Q. (By Mr. Noce) We were talkang about Vianney 23 college teshng
24 and the education you received which you thought was 24 T want to take that aside, because | assume
25 very good? 25  that probably happened and you just don't recall. But

38 40

1 A Yes,sir. 1 aside from those counselors, did you have any other

2 Q. Now while you were a student ving n 2 counselors thal you saw while you were in high school
3 St Lows, did you ever have to be hospitalized or were 3 at Vianney, counselors of any kund?

4 you ever hospitalized? 4 A Well, I'm  hitle confused on your definthon

5 A While I was sttending Vianney? 5 of counselor, because when [ think of a counselor, 1

6 Q. The whole bume you lived in $t. Lowss say {rom 6  think of somebody who s specifically there to gve

7 your 8th grade untl the end of your freshman -- end of 7 counsel

8  your period at Vianney 1s what Pm asking of you were 8 If you're speaking of somebody that 1 may have
8 hospitalized? 9 gone to to seck advice from -- 1s that what you mean?
10 A Yes. 10 Q. That would be -- thanks And that's exactly

11 Q. Okay And where were you hospitalized? 11 what [ want you todo If you don'l understand me,

12 A 1beheve it was St. Anthony’s. 12 tell me that, and wel try to clanfy t

13 Q. Okay. And what was the reason for the 13 So any type of counselor that you had dunng
14 hospitalization? 14 say grade school, high school days while here in

15 A Thad -- 'msorry }had a bone spur removed 15 St Lowss?

16 from my nght elbow, and I had some hissue removed from {16 A. There was nonc tn grade school. [ was only

17 my left knee 17 here for the 8th grade  Whle § was at Vianney, |

18 Q. Wasthat Dr Dusek end Dr Perron that did 18 really didn' get into too many, you know, personal or
19 that for you? 19 famuly issues
20 A [beheve that was their name 20 There was -- my sentor year, there was
21 Q Okay SoSt Lowss Orthopedic Group down 21 Brother Mueller that, you know, would -- we'd talk to
22 there? 22 after class or in between classes
23 A, 1don't know if that's what they were called 23 Q. Dud he teach you in any class?
24 then, but -- 24 A 1 dont beheve so,no |know that he did
25 Q. And were you kept overmight, Mr Visnaw, for 25 teach some of the religron courses or he would
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1 substtute for some of the rehgion courses, but he was 1 that werc made at that point.

2 never onc of my direct feachers. 2 And when | was reading the complete news

3 Q. Did you consider hum to be a counselor of 3 article from the Post, the statement that Bryan Bacon

4 yours? 4 had made was very similar to my expenences, and I

5 A Because of his position at the school as an S sought him out to say, you know, what do I do. Here's
6  assistant vice-principal, you know, myself and a lot of 6  what [ have. What do I do?

7 students thought you could go to talk to hum if you had 7 Q. Did you know he was a lawyer?

8  anissue, whether it be school related or outside of 8 A. Only from the newspaper article.

9 school 9 Q. Did you read the article that ran n the
10 Q. And did you do that on any occasions, speak 10 Kurkwood- Webster Times that he was mterviewed on?
11 with Brother Mueller about school or out of school 1 A. If that 1s -- 1s that when he came public?

12 1ssues? 12 The only article onginally that 1 read was one |

13 A. There -- out of school 1ssues, no There were 13 believe -- excuse me -- was published wn the

14 some issues in school where -- you know, just the hugh 14 Post-Duspatch

15 school, you know, rivalries between other students and 15 Q. In other words, you're not famuliar with an
16 whatnot. 16  article -- an interview that he gave in the

17 And he would -- you know, he'd be like what's 11 Webster-Kirkwood Times about Witham Mueller?

18  going on, and you'd tell him the 1ssue at hand, and 18 A. 1 may be. 1don't know if it's specifically

19 you'd talk about that. 19  from the Webster-Kirkwood Timesor if 1t was the
20 Q. In-school rvalnes? 20  one that was published in the Post-Dispatch, but what
N A Between students, just the egos, you know, 16, 21 1-- the websife that [ went to was the St. Louis
22 17 year old kods full of testosterone. 22  Post-Dispalch, and that’s where 1 found the
23 Q. He'd give advice or things of that nature? 23 accusations.
24 A He would always for some reason find a way to 24 Q. And that would have been in September of 20057
25  be there at the nght tume to keep whatever might 25 A Correct.

42 44

1 happen from happemung [ was never involved in a fight | 1 Q. And was that the first time you were aware

2 at school with anybody from my hugh schoolorevenout | 2 that there were accusations being made about William
3 of school 3 Muelle?

4 But, you know, if there were 1ssues that 4 A. Yes, sir

5  needed to be handled or necded to be addressed, and 1 5 Q. Aside from Wilham Mueller, were there any

6  would have -- you know, 1 say I'd probably be speaking 6  other counselors during your high school days in the

7 for the majonity of my classmates felt that you could 7 broadest sensc of the term?

8  gotohim and say, hey,  have an 1ssue What can we 8 A. No Well,strnke that. let me say that, you

9 do? 9 know, Mr Corbin and Ms O'Connell, they were -- if
10 Q. Do you know Bryan Bacon? 10  anybody -- you know, everybody has a favonte teacher
1 A. 1do know Bryan Bacon 11 from some poml in time in their educahon

12 Q. How long have you known Bryan Bacon? 12 Ms O'Connell ts o this day my favonte

13 A He was an underclassman of mine, but we didn't | 13 teacher from high school. And Mr Corbin, obviously we
14 talk or anythung while we were at school | didn' 14 had a relationshup because of the four years of

15 really get to know Bryan Bacon until September of 2005. {15  swimmung and diving

16 Q. And how did you get to know hum 1n September | 16 I felt that «f | had wssues at school or

17 of 20057 17 whatnot that | could go to them as well Did I do

18 A. In September of 2005, my mom had called and 18  that, ! can' recall, but | always feh comfortable

19 said, hey, Brother Mueller's in the news Do you know 18 enough with those two individuals that 1 could have.
20 why? And she had left 1t -- it was a voice mad on our 20 Q. in other words, if something came up thal

21 home phone on the answering mactune | thought,you |21 troubled you, you felt comfortable and confident that
22 know, that's kand of odd Why would my mom be catling 122  you could discuss it wath exther Coach Corbin or

23 about that? 23 Ms O'Connell?

24 So 1 went oul and did some internet searches 24 A Yes sir

25  onthe St Lowus Post-Dispatch and saw the accusations 25 Q@ Dd you -- did you attend college?
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1 A Yes 1 A, Probably a couple, not -- nothung too steady.

2 Q. Did you enter college upon graduation from 2 Q. Semor pror at Vianney?

3 high school or two months thereafter? 3 A lddn'tgo.

4 A Yes 4 Q. Dud you go to any other proms at any other

5 Q. Where did you attend college? 5 schools?

6 A. Iwent to the University of Missourt-Columba 6 A, My senor year, 1 went to a senior prom. 1

1  for one semester. Ihad a partial scholarshup for 7 can't remember the name of the school. [ want {o say
8  diving to go there. I wasn't happy there and came back | 8 it was like St. Mary’s Institute, the female school

9 1o the University of Massoun-St. Louis. 9 that was kand of in Ladue | can't remember the name.
10 Q. When you went to school in Columba for the 10 1do know I went to one.
11 one semester, you had a partal scholarship. Was it 1 Q. Villa Duchesne?
12 related to diving? 12 A Could have been I'm not certain which school
13 A. Yes,sir. 13 1t was, but I do know that 1t was a female school that
14 Q. And was the diving team or the swim team, was 14 lwentto

15  that a fall sport down there? 15 Q. On Conway Road?

16 A It was pretty much -- you would say that the 16 A. 1beheve so, but 1 can't be certamn of that.

17 competitive portion of it would have been fali, but 1t 17 Q. Do you recall who you went with?

18  was my understanding that it was going tobe a 18 A. No,ldon't One of the younger divers that

19 year-round team where we would practice even after the | 19 Craig Tapperson, the AAU coach had, hus older sister
20  season ended. 20 mnwited me, and I said yeah, yes
21 We started pretty much nght away as soon as | A Q. Aside from that, did you have a girlfnend you
22 got to school that fall, and then the competition 22 went out with on more than one occasion dunng your
23 started later that year. 23 seruor year?
24 Q. And when you went down to Columbia, where did | 24 A Duning my seruor year, there was one that was
25  you bive? 25 offandon

46 48

1 A. llived in a dorm 1 Q. Who was that?

2 Q  And was it the athletc dorm? 2 A Stephanie Lesmester, but we really -- most of
3 A No,it wasnot 1t was -- | want lo say it 3 my sensor year we didn't talk just due to -- you know,
4 was Johnson -- the Johnson dormutory, but I cant -- 4 adolescent 1ssues

5  that's the name that | can recall Idon't remember «f 5 Q. Where did Stephame go to school?

6  that's the exact name of it or not. 6 A Namx.

7 Q. Was that the onc behind Brewer Ficld House, 7 Q. Do you recall -- how do you spell her last

8  right back in that arca? 8 name?

9 A No, 1 don't think so. | haven't been -- 1 9 A L-E-S--Imsorry -- L-E-$-M-E-I-S-T-E-R.

10 haven't set foot on Mizzou property in -- 10 Q. Do you know her wheresbouts at all these days?
" Q. Since you left there? " A. St Charles

12 A Since | left there. 12 Q. Is she marned?

13 Q. Dud you complete the semester there? 13 A Yes 1don't know her marned name, though.
14 A ldd 14 Q. Any other girls you can remember going out
15 Q. And did you complete, what, 15 hours and then | 15 wnth say during your junsor or semior years?

16 transferred to UMSL? 16 A. Donna Faulkner, but { don't know if that was
17 A. | beheve 1t was probably 13 or 14 hours and 17 my junor year or not. [ think 1t would have been

18  then transferred, but I did carry a full course of 18  because | was driving, but 1 have no idea where she's
19 study 19 ab

20 Q. Did you while you were in hugh school go out 20 Q. Where did she go to school?

21 on dates wath gurls? 21 A. She went io Mchiwnille

22 A Yes. 2 Q. Was she the same age as you, same class in

23 Q Okay Did you have a girifnend? 23 school?

24 A Several 24 A. Ibeheve so, yes

25 Q. Say semor year, did you have a girlfnend? 25 Q. When you went down to Mizzou, did you have a
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1 girlfriend? 1 Cnmnal justice. I'm sorry
2 A No. 2 Q. Dud you receive some sort of certifications
3 Q. When you returned to go to school st UMSL,did | 3 from thesc insttutes?
4 you take part wn sports, dving? 4 A. Confernng the degrees, no.
5 A. Not inihally. The coach for the swim team 5 Q. Or conferring some sort of a certification or
6  contacted me towards the end of the schoo} -- towards 6  an acknowledgment or recogmition of your completion of
7 the end of the competitive season and asked me if I'd 7 acourse of study?
8  be willing to come out on a diving leam, and I had 8 A We would have gotten quote/unquote a diploma
9 advised her -- you know, ! really -- it's not somethung 9 from FLETC which s the Federal Law Enforcement
10 [wanttodo. 10  Tramning Center sayng that you completed the criminal
1 And she had me come out and just sad, you 11 nveshgations traung program
12 know what,just tryst. Just come out and help us out. 12 And from the Defense Language Institute, we
13 And from that pomnt on, | want to say it was March of 13 would have goticn a diploma or a cerificate saying
14 ‘86 I started diving for UMSL and continued that 14 that you completed the course of study i a particular
15  through my senor year. 15 language
16 Q. Okay. And you competed as a varsity team 16 Q. After you graduated from UMSL in 1989, where
17 member? 17 did you go to work?
18 A Yes 18 A. 1went to work for Citicorp Mortgage,
19 Q. Did you win any awards or anything while 19 Incorporated. 1t used lo be located out in Ballwin,
20 diving at UMSL? 20 Mussonn.
21 A I'wenl to nationals my senuor year for 2 Q. Is Lhat oul there at Clayton and Clarkson?
22 Dwision I 2 A. Clayton and Clarkson, yes, sir
23 Q. How did you do? 3 Q. How long did you work for Citicorp out there?
24 A 17th 24 A. Just -- I started working there the summer --
25 Q. Did you obtain a degree from UMSL? 25 towards the end of the summer of ‘89 and left there
50 52
1 A Yes ldd 1 Tebruary or March of *91 nght before | enlisted in the
2 Q. What was your degree in? 2  mibtary.
3 A Spamsh. 3 Q. In order to atiend -- strike that, please As
4 Q. And when did you graduate? 4 a part of going to work for Ciicorp, did you have to
5 A. May of '89. 5 take any kand of physical examnation?
6 Q. Thal would be a BS degree? ) A. Not io my knowledge
7 A Yes,sir. Actually, | think it was = bachelor 7 Q. Any psychological teshng completed there?
8 ofarts. 8 A Not to my knowledge
9 Q. Do you have any degrees conferred upon youby | 9 Q. Did you have any counselors while you attended
10 any other institutions other than your bachelor's 10 UMSLat all?
11 degree from UMSL? 1 A. We had a student counselor, but that was just
12 A. Offiaial degrees, no 12 someone that you would go and talk fo to get your
13 Q. Unofficial? 13 grade -- to get your classes for graduahon.
14 A. lattended the Defense Language Institute 14 And 1 think | only had contact with her once
15  TForaign Language Center out in Presidio, and their 15 or twice going into my senior year so that we could
16 course of study equates Yo like five or six hours short 16 ensure that | had the proper amount of cred:ts and the
17 of a bachelor’s degree, so they consider 1t an 17 proper coursework to graduate.
18 associate's degree. 18 Q. Would that counseling have been himited to
19 The military traumung that | went through and 19 fike you say academic?
20 the crumunal justice when [ went to the Federal Law 20 A Yes, sir
21 Enforcement Truning Center down in Glencoe, Georgra, | 21 Q. Any other counsclors that you had during
22 the cnmunal court proceedings, the education that we 22 college at all other than the student counselors who
23 got there they say equates to an associate's degree 23 helped you academcally?
24 in-- whatisut -- [ can't think of the term now 24 A No,sir
25  There 1s 2 whole course of study for it i colleges 25 Q. Did you receive a scholarship to UMSL?
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1 A No,Iddnot 1 A Yes
2 Q. Did you have anybody that you went out with, 2 Q. And duning the fime, you know, you're fiving
3 dated more than one occasion or more thanacoupleof | 3 at home attending high school and then nitimately
4 occasions while you attended UMSL? 4  attending college until you went in the military, were
5 A.  Well, that would go back to Stephane. 1 5  you close with your father?
6  mean, again, we were on agawmn, off agan for most of 6 A. It wasn't until actually probably about my
7  that And then towards the -- my sentor year, 7 semor year, we became more distant. 1 just didn't
8  junior/senior year, we stopped seeing each other 8  want to be aronnd bum or really any kind of adult roale
9 altogether 9  authoritative figure at that point. It was -- there
10 We didn't really -- we broke up on really -- | 10  were some 1ssues with that.
11 don't want to say bad terms. 1t just wasn't -- [ guess 1" Q. You became more distant your sensor year of
12 we were pretty much ticed of one another at that pomt. |12 high school?
13 And then a girl by the name of Tracy Dry. 13 A. Yes,sir And that continued throngh college
14 Q. How do you spell the last name? 14 and pretty much right up until 1 enlisted in the
15 A. Dry,D-R-Y. Idated her for probably about 15  miltary.
16 six, seven months 16 Q. And what branch of the service did you enlist
17 Q. Now Stephanie you would have dated offandon {17 1n?
18  for four or five years? 18 A The Army
19 A Maybe. 19 Q. Did your -- did you seek your dad’s advice
20 Q. Did she go to college? 20  about whether or not you should go into the service?
21 A. Yeah. She actually started off at Quincy, 1 21 A. No.
22 believe it was, and transferred back to UMSL. 2 Q. What led to that decision?
23 Q. While you were attending UMSL, where were you |23 A [needed to get away and | think try to
24 lving? 24 estabhish who I was, my own identity, so nstead of
25 A. With my famuly at thc”ddress 25  always being around him and the animosity that was --
54 5
1 Q. When you graduated and went to work for 1 that had developed between us
2 Citicorp, did you stifl hive at home? 2 Q. You needed to gel away from your dad?
3 A. Yes. 3 A 1 needed to get away from not only my dad, but
q Q. Did you hive at home until you entered the 4 Ineeded 1o get away from the whole St. Louss
5 mihtary? 5 environment.
6 A. Yes. 6 I needed to -- T was becorung -- 1 think in
7 Q. Were you i any kind of a fraterruty whule you 7 adulthood I was becoming stagnant in who 1 was | was
8  attended UMSL? 8  always, you know, at home, diving, you know, just
9 A. No,sir. 9 everyday work, going to work, or you kmow, nothing new.
10 Q. Were yon mvolved in any type of campus 10 Q. Were you shll diving after you graduated from
11 activities at UMSL other than the swummung and dving |11 UMSL?
12 team? 12 A Alttie it not much It wasn't
13 A. No,sir 13 competitve, but | would go to -- you know, I would go
14 Q. And Tracy Dry, you went out with her for a 14 o the pool and try to work out, but not -- for the
15  penod of time. Do you know where she 13 now, or 1s 15 most part, no
16 she marned or single shil? 16 Q. With anybody wn partcular in those days?
17 A. [know nothing about her whereabouts or her 17 A My high school coach -- or not my hugh school
18 current mantal status. 18  Stnke that. My college coach who was picked up by
19 Q. Where did she live when you wentout with hee? 119 UMSL my junior year, Kevs Hardwood. | want to say HA
20 A. 1 guess you would say 1t would be Kansas 20  R--1want to say it's H-A-R-D-W-0-0-D
21 ity -- or St. Lowts, Missoun, the actual aity, off of 21 Q. What was the first name?
22 Grand And1don't remember the exact street that was 22 A Kewi, Kevin without an N, K-E-V-I
23 off of Grand. 23 Q Oh,okay
24 Q. And did she hive al home when you went out 24 A Sheand| -- she and | -- actually, after
25  vath her with her parents? 25  college, she became a good friend of mine, and we ended
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1 up having a boyfriend/girlfriend type of relaton for 1 traning, you went out fo the Presidio?

2 the next couple years. 2 A. Of Monterey, yes, sir.

3 And then when [ enlisted, that ended. It 3 Q. And attended the langusage center out there?

4 actually ended prior fo that, but we still stayed in 4 A. Correct.

5  touch untl I enlisted in the Army, and that ended. 5 Q. And what was your rank at that point?

6 Q. And Kevi, where is she these days? 6 A Itwas an E-4, specualist E-4.

7 A. Thave noidea, sir. 7 Q. What was the rank that you -- what was the

8 Q. What part of town was she from? 8  highest rank you attended?

9 A. She used to live in Kirkwood, but 1 don't know 9 A. [t was a staff sergeant, E-6
10 where she -- she lived in Kirkwood, moved to St Loms 10 Q. And where did you leave -- where were you
11 Gity, and then after that when we lost touch, that was 11 stahioned when you separated?
12 it I'msorry. Excuse me 12 A Tort Lewns, Washington.
13 Karkwood, St. Louis City, and then Creve 13 Q. Duning the mibtary service -- 1 think you

14 Coeur/Olwveite. She used to bive on Creve Cocur -- | 14 were in for five years?

15  can't remember the exact street address, but she lived 15 A, Yes,sir,

16 right across the strect from a grocery store that was 16 Q. Did you have any psychological counseling or
17 on Creve Coeur if you headed in towards the city 17 any psychological testing at any bme while in the
18 Q. Okay. Like Dierbergs or something? 18 mulitary?

19 A It was a Schnucks. 19 A. You know, I don't think so. | don't think it
20 Q. Was she from Kirkwood 1o your knowledge, hke |20  was pari of the entrance requirements. And because of
21 her parents hved in Kirkwood? 21 the job description [ went in to, there was no further
2 A. 1believe so 22 requirement other than being able to pass what they
23 Q. Did you develop at any tume after you got wnto 23 called the D-Lab, the Defense Language Aptitude Batiery
24 the service a relabonstup with your father? 24 which was a test that quote/unquote scored your ability
25 A Yes,1did. - 25  to learn a foreign language.
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1 Q. When did that take place? 1 Q. And what did you do while you were in the

2 A. Probably st would have been shortly after 2 service?

3 basic training when, you know, it wasn't -- growing up 3 A 1was a Korean interrogator, Korcan language

4 in a mibtary fanuly having rules and regulations put 4 nterrogator to be more exact

5  down that you as a chuld don't understand or even asa 5 Q. Okay What does that mean?

6  young adult you don't understand, and then when you're | 6 A. That means [ was frained on how to

7 put n that same situstion, I realized that some of the 7 nterrogate/debnef/interview foreign nationals or

8  things that were going on in my bife growing up, there 8  anybody, and then as part of that, the Korean language
9 was a purpose behind, that it wasn'i a bad thing to 9 was brought into play, because we would be stationed tn
10 have a father who set down rules 10 Korea or we would interview Koreans, exther North or
1 Q. You reahized that after completing basic 11 South Koreans

12 tramng? 12 Q. Were you -- did you actually go to Korea

13 A. Rught around that time, yeah. It would have 13 yourself?

14 been towards the end of basic training and nght before 114 A Yes, 1dd

15 1 went to the Defense Language Institute. 15 Q. How long were you stationed there?

16 Q. And where did you do basic tramung? 16 A lentered country 1 behieve it was December of
17 A. TFort Leonard Wood 17 1992, Iate November, early December 1992, and 1

18 Q. Now when you entered the service, did you 18  departed to the Unted States in February of 1935.

19 enler 1t as -- did you go through OCS? 18 Q. And 1s that about the hme that you left the
20 A. No, sir. |applied for OCS, but 1t was at the 20 service, n'957
21 time that they were conducting their reduction in 21 A No,sir 1didnY leave unhl ‘96
22 force, so they had closed the OCS process shortly after 22 Q. What languages do you speak?
23 my packet was received at the Department of Army 23 A. 1speak Sparush, | understand Portuguese,
24 That's what | was told by the recruiter. 24 Itaban and some Korean. | speak some Korean and

25 Q. So then after you completed your basic 25  understand some Korean
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1 Q. Have you -- | know you're marned now? 1 Q. So somewhere there's 2 Dennisha Visnaw vs.
2 A Yes 2 Robert Visnaw divorce case?
3 Q. Have you been married in the past? 3 A Twould believe that to be true.
4 A Yes,Iwas, 4 Q. And you think thal's in Texas somewhere?
5 Q. And when did you first become married? 5 A Yes.
6 A. May1932. 6 Q. And you think i's Green County?
7 Q. And who did you marry? 7 A. Green -- San Angelo, Texas.
8 A. Dennisha, D-E-N-N-I-S-H-A, Gialdir, 8 Q. San Angelo, okay.
9  G-1-A-L-D-I-N-1, and she was a service -- service 9 A. Is where [ think the Air Force base is at,
10 person or service man of the United States Air Force 10 Goodfellow Air Force Base. Talk about it long enough,
11 who was also al the Defense Language Institute in 11 1t shows up in your brain
12 Presutio. 12 Q. Were there any children born of the marriage?
13 Q. And do you know where she 18 now? 13 A No,sir
14 A. Dhave no clue. 14 Q. Did she tell you why she wanted a divorce?
15 Q. And how long were you marned to her? 15 A. She told me it was -- the common term of
16 A. Six months before we separated. 1 beheve it 16 irreconcilable differences 1 just think that she
17 wasjust about a -- | want to say a year, maybe under 17 didn't want to be married.
18  that, before the divorce was final 18 She had gotten -- she had conceived a child
19 Q. Where were you divorced? 19 pror to us gething married and had a miscarriage
20 A. Green County, Texas, | think. 1 know 1t was 20 shortly after -- or shortly before we got married.
21 inTexas. 1t was in whatever county in Texas her 2 So 1 don't know if that had anythung to do
22 Asr Force base was at, and I can't remember the name of | 22 with her not wanting to be marned, but that was the
23 the Aur Force training base where she was at. 23 reason 1 was given is that it was irreconcilable
24 Q. Was it around Corpus Chrish? 24 differences
25 A. No, it was actually norih near Odessa, 25 Q. Do you know where she was from?
62 64
1 Odessa/Mudland. 'm sorry. {just can't remember the 1 A She -- her father 15 from Wisconsin, the
2 name of the Air Force base where she was at 2 Milwaukee area, and her mother who died in 1993 was
3 Q. How was it that the divorce took place there? 3 from the Chicago arca
4 Were you a resident of the stale of Texas? 4 Q. So when you marred her, she was pregnant?
5 A. No Actually, she was because she was 5 A No, she was nol pregnant when we married. She
6  traming there 1had already gone to Fort Huachuca, 6  had a miscarriage shortly before our marriage was to
7 Arizona for my interrogation traming 7  take place
8 And she had let me know that she wanted toget | 8 Q. Okay She was pregnant when you were gefting
9 divorced. 1did not want to get divorced, but she 9 ready to marry her?
10  wanted to get divorced, and she took care of all the 10 A. Correct.
11 paperwork through an attorney there 1" 0. And was it your chuld or no?
12 1 had then went to Korea, and she was then 12 A To the best of my kmowledge, yes.
13 subsequently sent to Korea to Osan Awr Force base, and 13 Q. Oh, it was your child,okay Where did the
14 she brought the paperwork with her 1 signed the 14 muscarniage take place?
15  paperwork, and she sent i back lo her attorney 15 A While we were at Presidio, she was taken to
16 Q. Did you receive any kind of paperwork or 16 the Fort Ord Medical Center whuch 15 just on the other
17 docursentation confirming the fact that you are 17 side of the bay from the Presidio
18  divorced? 18 Q. And so the entire tune -- you were marned i
19 A. ldid. Tcannot find t, because 1t's -- for 19 Calfornia, and a divorce took place and was issued tn
20  my five year pertodic secunty clearance update, it's 20 acourl in Texas?
21 one of those things that they like to see copies of, 21 A Correct
22 butin my personal records I can't find 1t, but yes, ] 22 Q. And the entire penod of your marriage was
23 did receve a copy of the cerhfied divorce decree 23 about six months?
24 Q. Olay Dud she take your name? 24 A 1 would say the enhre time that I thought we
25 A Yes,she did 25 were marned -- was that six months Legally it didn't
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1 end until sometime in 1993, 1 pomt?

2 Q. Did you -- when you got married to her, what 2 A. Correct

3 year was that? 3 Q. Prior to that, did you attend with your

4 A 92 4 famly?

5 Q. Family members attend the marriage? 5 A. 1didn't attend with my family, but I did

6 A. My mother did not. Her father came down 6  attend mass. My mom would go hke on Saturday nights,

7 Q Was your dad already passed? 7 andIwould getup andgoto --

8 A. My father had passed away slready 8 Q. 7-30 or something?

9 Q Did he pass n 90?7 9 A. Yeah, the one that was only hike a half an

10 A. 91, October -- October 18th, 1991. 10  hour long.

1" Q. Were you 1n the service by that ime? 1 Q. Okay And when you went to -- down to Mizzou,

12 A Yes, s, | was. 12 you were away from home for the first time. Did you go

13 Q. Was his death a surprise or was it -- 13 to Newman Center, or what did you do down there?

14 A 1t was a surpnse, but it wasn't such a 14 A We went lo the Newman Center once.

15 surpnse that st -- we knew that if he was ever going 15 Q. Did you go to the other churches like Sacred

16 1o dic, he was going to have another heart attack and 16 Heart over by Stephens or anything like that?

17 die. We didn't think he would go from any other cause | 17 A. No,sir.

18  besides that. 18 Q. Did you reguster at Newman Center at all, do

19 So when ! was called info my first sergeant's 19 you remember?

20 office and saw the chaplan and my first sergeant 20 A No,sir,1don't recall |don'i behievel

21 there, my first words were, okay, so when did my dad 21 dd

22 de 2 Q. So you were at Mizzou '85 -- well, "85 for the

23 Not that it was unexpected -- or not that | 23 fall semester and then back to Live at home and go to

24 expected it, but it wasn't as a shock as it would be 24 UMSL by probably around Christmastme?

25  say to most people who had a completely healthy father | 25 A Correct
66 68

1 and he just all of a sudden dies from a heart attack. 1 Q. All night And then it was sometime after

2 Q. Okay. So did you come home for the funeral? 2 moving back that you quit attending church?

3 A Yes, 1did 3 A Yes,sic

4 Q. And was the service at Assumphon? 4 Q. Okay. So mom came down and attended your

5 A Yes, it was. 5  wedding?

6 Q. Father Dempsey? 6 A. No, my mother did not.

7 A. 1don' know who — I don't know who would 7 Q. Oh, she did not? I'm sorry

8  have said the mass, but Dempsey does ring a bell 8 A No. Her father -- the bride's father came

9 Q. [Ithink he would have been the pastor at the 9  down from Milwaukee

10 tme. And did you speak at all at the service? 10 Q. Was that in a church?

11 A. No, sir. 1" A. 1t was actually at an oceanside park in

12 Q. And you, of course, attended the service? 12 Pacific Grove, Califorma.

13 A Yes 13 Q. And who married you?

14 Q. Dud you at some point quit attending mass or 14 A The justice of the peace

15 church? 15 Q. So1t was a judge or somethung like that?

16 A. Oh,yeah 16 A Yes, sir.

17 Q. When did that happen? 17 Q. Aol sernice?

18 A That would have probably been on a regular 18 A Yes sir

19 basis as far as where I felt part of the church 19 Q. Since that time, you have remarried?

20  probably would have been about '86/°87 20 A Yes, sir

Al 1 did attend mass after that only because, you 2 Q. And you're marned nght now?

22 know, the family of the girl that { was dating, 22 A Yes, air

23 Stepharue, they were into the church, and I went kind 23 Q And your wife's name 1 .

24 of asa show 24 A

25 Q. So you quit afier you were in college 2t some 25 Q I'msorry Isit her daughter who's
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1 1 Q. Is she a member of any church in particular?
2 A Yessir. 2 A. Sheis now. [ think the name of 1t is Christ
3 Q not your daughter, it's your 3 Family Church and that's in Olathe as well.
4 wife's daughter? 4 Q. Is that affihated with any denomunation?
5 A Correct. 5 A Ithink if's nondenommnational.
b Q Okay. Now where did you meet. b Q. Are you a member of any church?
7 A. 1met her through my current sister-in-law who 7 A No,sir.
8  was a neighbor of minc in Kansas City. 8 Q. Have the chuldren -- your chuldren been
sister? 9 baptized in any church?
10 A. No, they havent.
1 Q. Since leaving the service -- | thunk that was
12 in'96 you told me?
13 A Yes, sir.
14 Q. What's your employment been?
15 A. In Apnl of 1996, 1 went back fo work for
16 Citicorp Mortgage as a bilingual collections
17  representative.
18 Q. And where were you employed? What was your
-last name Evans? 19 eroployment?
20 A. Yes,sir. 20 A The same place as before in Ballwin off of
21 Q. When did you marry? 21 Clayton and Clarkson.
22 A. Oh,you're going to get me in trouble 2 Q. Where did you hive when you worked there and
23 Q. She'snot here 23 came back to St. Lows?
24 A October 9th -- October 9th, 1999 24 A [hved with my mother for a short time
25 Q. How long did you go out witbforc 25 My -- the gurl that | was dating at the ime nsisted
70 72
1 that? 1 on comng back from Fort Lewts, Washington to SL. Louis
2 A. Before we got marnied? 2 with me, 50 we moved from there to an apartment complex
3 Q. Yes,sir. 3 off of -- I thunk i¥'s Olive just north of 40 Highway.
4 A. Wemetin July of '98 at her sister’s birthday 4 [ dont kmow the exact name or street address, but --
5 pary 5 Q. Obve turns wnfo Clarkson, 50 1f's a straight
6 Q. And how many children do you have mlh. 6  shotto where you worked?
7 A. Three. 7 A Exactly
8 Q. Names and ages? 8 Q. Now when you were in the service at any e,
9 A 9 erther asa part of your induction or as a part of your
10 10  traning or as a part of your separation, did you ever
11 11 take any psychologycal testing at all?
12 Q. And where did you and .gc! married? 12 A No,sir
13 A We got marnied in Johnson County, Kansas 13 .Q. Or have any psychologcal teshng conducted?
14 Q. And where? 14 ghegNo,sir
15 A. Olathe, O-L-A-T-H-E, and we got marned by 2 15 Q. Did you ever have -- say up to 1996 at any
16 judge at a -- } won't say 1t's a banquet center, but we 16 hme any counseling either from a social worker or a
17 used one of the banquet rooms at the Holiday tnn 17 psychologsst or 8 health care provider of any kind for
18 located on 151st Street in Olathe. 18 any psychological reasons?
19 Q- Soyou had a civil service? 19 A When I got the call from my ex-wfe that she
20 A Correct. 20 wanied to get divorced, that did upset me because |
i Q. Okay Did your wife -- did she -- was she 21 didn know why she wanted to get divorced.
22 brought up in any orgamzed religion? 22 You know, 1 thought it was something that |
A} A She was -- she considers herself Chrisian. 1 23 had done, so [ did go talk fo the chaplain one ime
24 dont know what exactly rebigion she was or what church | 24 about that
25  she would have attended 25 Q And where was that?

KRIEGSHAUSER REPORTING & VIDEO, LLC (314)621-4408

54



Case Compress Deposition of ROBERT WILLIAM VISNAW taken 10/18/06 Sheet 19
Ot [E] 75
1 <A’ AtFort Huachuca, Anzons. 1 Q. Did you have any kond of counseling or
2 Q. Doyou recall the chaplain’s name? 2 psychological testing when you came back to work for
3 A. No, sir & 3 them?
4 Q. Do you know whether he or she was affiliated 4 A. No,sr
S  wath any denomination? 5 Q. Any kand of examination?
6 A Alllmnicllyouisthatltwasacm:m 6 A No,sir.
7 chaplain 1don? know if 1t was -- 1f he was s 7 Q. Paperwork to fill out at all?
8  Catholic ch’g‘plmn or Methodhst or Baptist or what, 8 A, We filled out -- 1 filled out | thank 1t was
9 but-- - e 9 another -- I don't want to say it was an application.
10 Q. And was that just to sort of talk out -- 10 1 mean, 1t could have been just to updste my personnel
11 A, Yes, sir. . . 11 files and to put me back into & department that i could
2 o +problemy - "W 12 beusedin.
13 A. > Yes, sic. mote o[,&you know, why do 13 Since I was workang for collechons when 1
14 you thikik this ahifjustto try to calm me 14 lefi, that was the obvious choice to put me back into
19 down, because ( as fiot heppy that she had just called 15 when1cameback.
16 % g Eg‘lhc phone and said, hey, | wani to get 2 16 Q. And when you were in the service al any time,
7 thitbel 17 were you under or using any prescribed medicines at
18 Q. Wag,il 8 surprise to you? 18 all?
19 A Ve 50. 19 A. Motrin, but that would have been for, you
20 Q. And she never explained the reason she wanted 20 know, ankle sprains, body aches. It would seem to
21 the divorce? 21 be -- you know, we had a saying 1n the military. You'd
22 A Not that can recall Later we had talked, 22 go o the tactical or the troop medical center and get
23 because we were both stahoned in Korea at separate -- 23 your ranger candy, because they'd give 800 milligrams
24 separate bases, but it was -- we never fiscussed 24 of Motrin out for everything It didn't matter what it
25 it afier | signed the divoree paperwor 25 was
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1 [ think  saw her on one or two occasions 1 Q. But 1t was a prescribed medicine?
2 where, you know, she just wanted to say, hu, how are 2 A. Correct.
3 you dotng, and we'd have a dinner wath her friends or 3 Q. And did you take that regularly or
4 whomever she came up o Osan 1o Seoul with, and we 4 rregularly?
5 never really discussed why we got divorced. 5 A I would say rrregularly
6 Q. Okay Soafter the divorce occurred here um 6 Q. Any other prescribed medicines?
7 the states, on a couple of occasions the two of you 7 A Not when ! was -- not when [ was in the
8  would gg out to dinner with her fnends in Korea? 8  military, no
9 » A No,it was - Lmean, | saw her maybe twacex i 9 Q. After leaving the military, how long did you
10 i?a]c 1 yas n Korea, once to sign the divorce 10 go to work for Citicorp?
11 paperwdrk and then once afier that, you know, just idle " A lreturned back to Citicorp t bebieve it was
12 chutchat, bt how are you doing, I'm 1n Seoul, you 12 Apnl of ‘96, and December 2nd of ‘96 [ entered on duty
13 know, nothing outside of thal 13 with the then Imrmgration & Naturalizaton Semnce.
14 Q. Otay And asde from that single occasion 14 Q. INS?
15 with the nunister -- the chaplain 1n Arizona, no other 15 A Yes sir
16 counseling of any kind while you were tn the service? 16 Q. And where did you start workng for INS?
17 A Nosir 17 Where did you get hured?
18 Q. Afier you left the sernice and went to work 18 A XansasCity |was actually interviewed here
13  for Cthcorp, was that the first place of employment 19 i St. Lows for & position here A lramnee in Kansas
20  after leaving the sernce? 20  City had qust, they needed someone to fill his spot,
2 A Immedistely after separating from the service, 21 and they asked me f I'd go to Kansas City, and | said
22 Citicorp Mortgage had an employee clause that if you 22 sure
23 went on achive duty while you were shll employed, they 23 Q. You said that you had moved here with 2
24 would hold your job, so that's how 1 got to come back 24 grifnend from Washington?
25  with them 25 A Yes sir
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1 Q Whowasthat? 1 Q Did youundertake any testing? !
2 A Laura Margel, M-A-R-G-E-L 2 A. No, sir.

3 Q. And where 1s Laura now, do you know? 3 Q. Did you have to have any counseling -- strike

4 A. 1believe she's relocated back to Washington. 4 that please.

5  1don't know exactly where. | would fathom a guess and 5 Did you undergo any psychological teshng

6  say it would be back near Olympia, Washington or Kent, 6  while 2 member of the INS7

7 Washungton 1 A. No,sir.

8 Q. And did the two of you live together in an 8 Q. How sbout physical examinations?

9 apartment somewhere? 9 A. We had a physical that was conducted by a

10 A.  Welived together 1n the apartment complex off 10 doctor that they sent me to It was 3 requarement of

11 of Olve. 11 ture io be hured.

12 Q Do you remember the name of the spartment 12 Q. Where was that?

13 complex? 13 A Herein St Louss, Missouri somewhere |

14 A. No,dont. 14 don't -- I couldn't tell you what doctor 1t was or

15 Q. And how long did the two of you live there? 15 anything along those ines, but we had a physical, they

16 A. Oh, not -- 1t wasn't very long because we 16 gave us a rudimentary eye exam, heaning exam, they drew
17 started not getting along. 17 blood for alcohol or drug sbuse, that type of stuff

18 And she actually found another place to live 18 Q. And thus -- the INS office, is 1t located in

19 near Shrewsbury just past the Laclede Staton/Murdoch 19  the federal courthouse? Where was it located when you
20 cul-off exat. She found a place to live there. 20 interviewed here in St Lows?

Al 1 actually stayed in the apartment on Olive at A A, The interview was here in St Lows. [ want
22  that point, so we maybe lived together from April untd 22 1o say it was off of 14th Street very close to what was

23 June or july, maybe August 23 then known as the Savwis Center

24 Q. Of 19967 24 Q. Isitthe Robert Young building?

25 A. Yes,str Agaw, that's -- the time frame 25 A. 1believe so.

78 80

1 15 -- I can't exactly recall the amount of months that 1 Q. And was the doctor's office there, too?

2 we lived together 2 A No,sir

3 Q. Were you both on the lease there? 3 Q. So the office -- INS sent you lo a private

4 A. Yes 4 physician for thus physical exam?

5 Q. The apariment? 5 A. [don't know if it was a pnivate phystcian,

6 A. Vbeleve so. ] -- I'd have to say yes 6  but they have doctors that they want you to see to fill

7 Q. And what -- where was that apartment complex 7 out the paperwork, because they want -- | don't know of

8  located exactly? 8  1t's because they want to make sure that you meet all

9 A. You know, | could drive you there 1t's off 9 the requirements, you're just not having your personal

10 of Olive. 1 don't know how far down off of Olive 10 physician say he's healthy.

11 It's been over 10 years since I've been there, so -- 1 Q. After you obviously passed the examination,

12 Q. It's Olive say off of 270 or -- 12 you were assigned to Kansas City?

13 A No,t's actually Olve off of 40. If you 13 A. There was a waiting period because they had to
14 were to go lefl -- if you're comung wto the city on 14 wait for my secunty clearance lo be processed, and

15 40, you get off of Olive and you go lefi. And | don't 15  then after that, then the offer of employment was made,
16 know how many mies down the road it 1s, but it would 16 and they gave me an entry on duty date of December 2nd,
17 st on the nghl-hand side 17 9.

18 Q- Isitall the wayto 1417 18 Q. And where were you to report?

19 A. No, I don't thunk it's that far I mean, | 19 A FKansas City, Missoun

20 couldn't tell you exactly the distance or the 20 Q  And what was your job hitle?

21 cross-streets or anything  Like | sasd, it's been over 21 A.  Criminal mvestigation or crimunal

22 10 years since I've been there 22 inveshgator/specisl agent

23 Q. After you went to work for the INS, was there 23 Q. And what were your duties on that first job?

24 any kind of testing that you had (o undertake? 24 A Onthe firstjob? it's been my job since

25 A 1t wasn't required. 25 then
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1 Q  What were your duties when you started, and if 1 timelleft Vianney until the time | entered the
2 they've changed, what are your duties? 2 milttary?
3 A. lentered on duty in December of '96. 1 did 3 Q. Right.
4 not o to the academy unt the following year We 4 A. Yeah, 1t was the surgeries that I had on my
5  had -- they kept canceling classes, so at that point I 5 right arm and my left knee.
6  wasjust kand of doing -- filing paperwork, helping -- 6 Q. And since that time while you were in -- say
7  because 1 was fluent in Spanish, I would help some of 7 after leaving the service -- strike that.
8  the agents that were not totally fluent in Spanish 8 During the service, were you ever
9 conduct their interviews to help translate. 9 hospitalized?
10 At that point, ! would help create databases 10 A. 1had my wisdom tecth removed surgically, and
11 for the some of the agents on their case work, so | was 11 1l was 3 one night stay.
12 preity much an admsnsstrative processor or in an 12 Q. Where was that?
13 admunistrshive capacity until | went to the academy 13 A That was in Seoul, Korea
14 Q. How long did that period last? 14 Q. After leaving the service up to today's date,
15 A. Twantto -- [ almost want to say it was until 15 have you been hospitalhized at ali?
16 May, Apnl or May. I don't know the exact dates that | 16 A. Many times.
17 went to the academy, buf 1t was sort of spring/early 17 Q. And tell me the first ime aftcr leaving the
18  summer that | went to the academy. 18  service, when, and what if was for?
19 Q. And what's the name of the academy, and where | 19 A. 1t would have been for shoulder repair, and
20 isitlocated? 20  that would have been September of 2001
21 A Itslocated in Glencoe, Georgia, and 1t's the 21 Q. InKansas City, Dr Wardner?
22 Tederal Law Enforcement Traiung Center  Glencoe, 22 A. Dr. Wersing. Thal was September of 2001.
23 Georgia 1s kind of encompassed by Brunswick, Georgia. |23 September of 2002, I had completely torn my ACL, and
24 Q. How long did that educahion or program last? 24  that was -- he removed my ACL.
25 A. Let'ssee The lotal course would have been 25 Q. Same physician?
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22 weeks if you took the Spamish course, which 1 did 1 A Correct. But that was -- both of those
not have to do, so | think st was like 17, 18 wecks, 2 surgeries were outpatient, but 1 considered them being
16, 17, or 18 weeks that 1 was there 3 hospitalized because | was m the hospital environment.
Q. And what did that program consist of? 4 Q. Sure
A 1t consisted of criminal law, constitutonal 5 A September -- July of 2003 or 2004, 1 don't
law, and imrugration and nationelity law, amongst your | 6  know the exact year, but it seemed like I was having
physical requirements, your basic handcuffing, T one surgery after another, | went to Dr. Rasmussen and
firearms. 8  had my ACL reparred.
Q. And as a part of thal program, 1s there any 9 Q. Again,in Kansas City?
psychological testing at afl? 10 A. Correct. And then I was hospitalized after
A. No,sir. 11 that surgery because | had contracted celiulihs end
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Q. Any physical testing at all?

A We did have to take a physical exam, running,
agabity, lifting your body weight

Q. Was there any further medical exemunations as
a part of that program?

A. Not unless you werc njured.

Q. Did you get inyured during that program?

A No

Q. From the time you left Vianney to the ime you
entered the armed forces, were you hospitahized on any
occasion?

A In'85

Q. And what was that?

A That was the surgery Agan, it was from the

22
23
24
25

had to spend several days in the hospital.

Q. When was that?

A. When I was -- that was -- | had the surgery in
July of 2003 or 2004 and that -- that wason &
Wednesday or Thursday That Fnday night, | was back
in the hospital with cellubihs in my leg.

And then I'm trying lo figure out how old my
daughter was when this happened. | think it was 20051
was hospitalized wath an abscess in my face [ was
hospitalized for two or three days then.

Q. Was that simply drained?

A. W was dramed, and then | was put on
anhbiotics afier that 1 had what they call a PIC
line inserted 1 my left arm for the adminsstration of
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1 antimohcs 1 the way -~ 1n some instances it could be 2 ficensed
2 Q. Are all these hospilalizations at the same 2 clinical social worker, it could be a psychiatrist,
3 location? 3 psychologst, it could be anything like that, a health
4 A Goodness. The shoulder repair was done at -- 4 care provider who's trying to treat a psychiatric,
5 Ican't remember the exact hospital. | think st was 5  psychologic, or emotional disorders.
6  Johnson County Surgical Center. 1t was exther there or 6 Before Dr. Harris, did you have that kind of
7 Shawnee Mission Medical Center. 7 treatment from anyone, anywhere, at any me?
8 And my knee, one was done at either Overland 8 A. The only other person that that -- I think
9 Park Regional or the Surgical Center of Johnson County. | 9 would qualfy for that woutd be my primary care
10 And my reconstruction, if | remember 10  physician, Dr. Bernard, but that was right around the
11 correctly, was done at Shawnee Mussion Medical Center, | 11 same time as well that Dr. Harris -- that I started
12 and then the abscess was drained at Overland Park. 12 seeing Dr. Harris.
13 Q. Any other hospitalizations? 13 Q And Dr Harris, you were referred to hura by
14 A Not that I can recall 14 the EAP at your work?
15 Q. Between the ume that you were divorced and 15 A Yes,sir.
16 then remarried, you alrcady told me you went out and 16 Q. Okay. Had you ever asked for any -- I think
17 lived with actually Laura Margel. 17  that stands for employee assistance program?
18 Dud you go out with anybody else for any more 18 A Yes, sir.
19 than one occasion during that penod of time? 19 Q. Had you ever parhcipated or received any
20 A. In Korea, we dated for maybe two months 20  assistance from the EAP at any tume in any of your
21 towards the end of my stay in Korea, but st was morc of | 21  employment situations prior to that?
22 circumstances that you're there, you're single, I'm 2 A. No,sir.
23  single X] Q. When you consulted and tatked to Dr. Harris,
24 Q. Do you have a personal physician since -- 24 you knew he was a psychologsst?
25  stnike that 25 A Yes, sir.
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1 When you moved back to St. Lowss after leaving 1 Q- Okay. And you were there secking hus help,
2 the service, did you have a personal physician during 2 werent you?
3 that time frame? 3 A. Yes, sir.
4 A No 4 Q. And did you understand in speaking with him
5 Q. Until you moved to Kansas City? 5  and seeking his counseling that you should give ham as
6 A. Correct. 6  full and complete information and as accurate
7 Q. Did you have any medical treatment for any 7 information s you could?
8  reason during that tune frame? 8 A. Yes, sir
9 A. Notthat 1 can recall |dontthinkIdid. 9 Q And did you do that?
10 Q. And then upon transferring to Kansas City in 10 A Yes sir
11 '96, have you had any personal physician? i Q. Have you ever read his records?
12 A Ongwally when | first got to Kansas City, 12 A. Yrenewed them prior to today, yes, I have
13 no. After I met my wife in'98, I started listing her 13 Q. Okay. And when did you do that?
14 physician, Dr john Bernard, with College Park Family 14 A 1t would have been Saturday, Sunday, and agamn
15 Care, excuse me, as my pnmary physician 15  last mght
16 Q. And your wife 1s a health care pronider? 16 Q. Were there any other records that you've
17 A. She was a -- she 1s  licensed practical 17 reviewed in preparation for your deposihion?
18  nurse. She -- with the burth of her fourth child, my 18 A. 1reviewed my statements to the
19 thurd, she has quit work to stay at home. 19 interrogatones
20 Q. In-- 1 think 1n September of 2005 or 20 Q. And did you -- so you reviewed Dr Harnis's
21 thereabouts, you started obtaiing some counseling from | 21 records?
22 a Dr Harns who's a psychologust? 22 A Yes,sir
23 A Yes,sir 23 Q. Allnght. And you reviewed your
24 Q. And have you ever recewved counseling from 24 nterrogatory answers Correct?
25 anyone -- by counseling | mean it could be anythingn | 25 A Uh-huh
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1 Q. Tha’s true? i So when 1 got those, 1 opened them up, saw

2 A Yes,sir. 2 what they were. 1 may have glanced at them. 1did not

3 Q. Have you reviewed any other records in 3 review them in detail.

4 preparation for this deposition? 4 Q. Okay. And | don? want to know what Mr. Craig

5 A 1think those —- I think those are it, the 5 told you

6 interrogatonies and Dr. Harris’s statements. Pardon 6 A. Sure.

7 me. | did read Father Flemming’s deposition. T Q. Can you idenhfy what those records were that

8 Q. And when did you do that? 8 heprowded?

9 A. Tmtrying fo think. About two -- two, 9 A. One of them would have been -- | think it was

10 three weeks ago, | behieve. I think that's when it 10 a packet for hike medical releases that [ had to sign,

11 was. It could be as long as a month, month and a half 11 release of information documents, and | signed those.

12 Q. And did you read any other documents regarding 12 And then there was one that | got that was for today’s

13 your case that were provided to you to read in 13 events.

14 preparation for your deposition? 14 Q. Anotice of the deposition or something like

15 A. Other than -- if you're describing legal 15  that?

16 documents -- 16 A Exactly

17 Q. I'm talkang about any documents. 17 Q. Anything else?

18 A. Newspaper articles -- | haven't tried lo find 18 A. Not that I -- | mean, I've gotten so many

19  anything on the inlernet or newspapers for some hime 19 iegal documents, you know, recently with all the ones

20 But from September of 2005, 1 did read the newspaper 20  that we've described that I'm not discerning one from

21 articles that came out aboul the situation and about 21 the other.

22  the allegations 2 Q. Do you keep those in a file?

23 Q. Okay. I'm going to hand you -- 23 A 1keep them at my house, yes.

24 MR. GOLDENHERSH: Jerry, can we lake a quick 4 Q. And are they back in Kansas City?

25  break before we do that? &) A Some of them are here, like the records |
90 92

1 MR NOCE: Sure 1 reviewed last mght which were my interrogatories and

2 MR GOLDENHERSH. Are you okay with that? 2 Dr Hamss records | did bring along with me.

3 MR NOCE. Sure 3 Everything else 1s at home in Kansas City.

q VIDEOGRAPHER: We're going off the record at 4 Q. Okay And when you say you brought them with

5 10:59am 5 you, did you bring them here with you today?

6 (A break was taken ) 6 A No,Idid not.

7 (Defendant's Exhibit A was marked for 7 Q. Dnd you leave them at mom's house?

8  identfication) 8 A Yes,1cid. Actually,}left them in the car

9 VIDEOGRAPHER: We're back on the record at 9 al my mom's house

10 1107am 10 Q. Allnght Did you come here by cab, or did

1 Q. (By Mr Noce) Mr Visnaw, | want to make sure 11 your lawyer bring you down?

12 you read Father lemmung’s deposition, you read the 12 A. My attorney, we mef, and he drove me down.

13 nterrogatory answers, and you read Dr Harns's 13 @ Okay I'mgoing tohand you what we've marked

14 records in preparation for your deposition? 14 as Defendant’s Exhibit A 1t's a copy of the pebtion

15 A. Uh-huh. 15 that's been filed in this case.

16 Q. Isthat true? 16 Take your time and take a look at that |

17 A Yes. 17 just want to ask you if you have af any time read and

18 Q. And did you read any other records of any 18 reviewed that?

19 fnd? 19 A Yes,Ihave That wassctuallytowardsthe

20 A There were some things that my storney had 20 beginnng of this year that | recewved a copy of this

21 sent me, but those would have been -- you know, he 21 {rom my attorney

22 would have talked to me on the phone, hey, I'm going to 22 Q. Do you know whether you reviewed it before or

23 send you something about your deposition, a schedule 23 after swil was filed?

24 for your depostion I'm sending you something in the 24 A 'would have -- { would have obtained a copy

5 mal 25 of thus This exact document | believe is the -- a
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1 copy of this is what I got after the suit was filed. 1 inApnl?

i Q. Had you read it at any time before the suit 2 A Yes sir.

3 wasfiled? 3 Q. So you'd have been 17, almost 18 years old

4 A 1don't recall, but I believe my attorney and 4 dunng these events?

5  1discussed everything. 5 A Correct.

6 Q. And I don't want to know about things such as, 6 Q. Did any of these events take place while you

7 you know, as s listed in Paragraph 2, because that 7 were 18 years old to your knowledge?

8  would be something your lawyer would check for you as 8 A. No

9 to where these entities are located. 9 Q. Can you lell me -- strike that.
10 A Sure. 10 It took place dunng your sentor year which
1 Q. They're legal things. And essentially the {1 would have commenced in fate August probably?

12 same would be true as to 3, Paragraph 3 and Paragraph 4 | 12 A On or about August | want to say 22nd, 25th.
13  and Paragraph 5, and you know, Paragraph 6 are things 13 Q. And then your senior year would have probably
14 that the lawyer would throw in. That's part of hus 14 ended about May 15th?

15 job. 15 A. Ibcbeve we gradusted Mother's Day
16 But 1 do want to ask you some of the things -- 16 Q. Mother's Day, so md May?

17  the allegations that are listed in ths petifion and 17 A 1985

18 make sure to see if they're accurate. 18 Q. Okay And when was the first event that

19 It says in approximately -- I'm looking at 19 you're complaining about 1n this Jawsuit? When dud it
20 Paragraph 7 -- 1984 Defendant Brother Wilbam Mueller | 20  take place?

21 repeatedly assaulted and/or baticred the plamhff 2 A Well, Brother Mueller in late September/early
22 Now 1 don't know if you have an understanding 22 October had asked me 1f | would be willing to assist
23 of what those terms mean. Sometimes they have a common | 23 hum with his master’s degree. He was doing a thesis on
24  meaning, and sometumes they have a legal meaning Did 24 fear
25 something like that occur to you in 19847 25 So 1t would have been right around that time
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1 A That | can recali? 1 that he had come to me and said, you know, if you're

2 Q. Yes,sir. 2 wiling to do this, | have the okay from the order to

3 A Atthe tume that 1 had discussions with my 3 dot

4  attorney -- ] So if you're okay with 1t, come by, you know,

S Q. And, agan, | don't wanl to know what was said 5 after school or i the evenung hours, and we'l get

6  between the two of you. 6 started

7 A Yes 1 Q. Okay Andas!understand if, that would

8 Q. 1just want fo know -- 8  have -- there would have been four occurrences?

9 A Isitanssueif | try to address this as 9 A Inmy case, yes

10 best1can? 10 Q. Okay And the first one, like you say, late

11 Q. Well, I want you to tell me did somethung 11 September/early October?

12 happen to you in 1984 at the hands of William Mueller? 12 A Correct

13 A. Yes 13 Q. Had you had sny interaction whatsoever with
14 Q. Allnight. And at that tune, how old were 14 Wilham Mueller before he asked you to take part in

15 you? 15 this experiment?

16 A 17, 16 A. Other than seeing him i the hallway and

17 Q. Did you have a dniver's license? 17 saying ht to ham, again, he was an assistant

18 A. Yes 18 wice-pnncipal, so we saw hum every day Personal

19 Q. Had you ever been -- strike that 19 nteraction, no 1t was more of a school official and

20 And was that i -- during your senior year of 20 & senor

2t Tugh school? 2 Q. How did he contact you?

22 A Yes. 22 A Hejust -- he came up to me i the hallway

23 Q. And you would have turned 18 in 19857 23 after school We were there -- at that hme -- around
24 A. Correct 24 that time, we would start going to Chamnade for swim
25 Q. So you were 17 | believe your birth date 1s 25 practice
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1 Q. Well, I was going to ask you that. Did 1 A In a study for lus master's degree which

2 Vianney have its own pool then? 2 ncluded these tests.

3 A No,sir. 3 Q. And was that dunng school hours that he

4 Q. Okay. Where did you tram? 4 conlacted you or pulled you aside or whatever be did?
5 A Chaminade 5 A The first time, it was after school.

6 Q. How did you get there? 6 Q. And what was your occasion for being there

7 A. Drove. 7 after school?

8 Q Would 1t be leam members driving, or was there 8 A. It - you know, like | said earlier, it was

8 acoach that drove or how? 9 several of us would play -- stay around and play chess
10 A. You were responsible to get there, esther 10 or Dungeons & Dragons, you know, after school on

11 through car pooling with somebody that had a caror mom | 11 occasion, and it yust happened to be on one of those
12 and dad would pick you up and take you there or you 12 occasions.
13 would take the bus 13 Q. And did 1t take place -- the experiment take
14 Q. And you were dnving at this time? 14 place that day?
15 A Yes 19 A Not that day. He caught me agaun in the hall
16 Q. Dnd you have people who would ride with you? 16 and say, hey, do you remember what we talked about,
17 A. Occasionally, but not on 8 regular basis. 17 yeah, and can you come by toight. And I don't
18 Q. And was that sinctly after school? 18  remember how long after that, but that's how it was --
19 A. The? 19 how that subject was broached
20 Q. Tramning. 20 Q. And come by where?
21 A Yes A A. Actually come by his office after school. It
22 Q. Soafter what, 3 007 22 was more towards the evering hours after dusk, so --
3 A. 1 want to say it staried -- | mean, we got out 23 Q. So thus s late September/early October?
24 of school at about 3, 3.30 and we would pick up 24 A Yes,sir
25  trainmng around 5, maybe 6 25 Q. And so he's asking you to come by after dusk
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1 Agan, the me frame -- the exact hmes [ 1 and see lum?

2 couldn't give you, but it was shortly after school, 2 A Uh-huh

3 maybe an hour after school, an hour and a half after 3 Q. Correct?

4 school that we would dnive 4 A, Yes,str.

5 When | say we, anybody after school that 5 Q. Allnght And what time would that be?

6  needed a nde to swim prachce, we would go 6 A. 6 Imean,at thal me, just hke 1f we

7 Q. [mentoned earbier Dr. Harris, the counselor 7 werent on dayhght savings time here, 1t would be

8 through EAP, that you've been secing about this. 8  getting pretty -- fawrly dark or after dusk around 6,

9 A Uh-huh 9 630

10 Q. And you've reviewed his records? 10 Q. 5o he asked -- and you came by fus office 6 or
ik A Yes,sir 11 6.307

12 Q. Did you see anything inaccurate 1n those 12 A Yes,sir.

13 records at all? 13 Q  Was there anybody -- now strike that.

14 A. Not that § can -- not that I can recall 14 Where was his office located?

15  Agan, hus reading was -- hus handwnihng 1s a hitle 15 A Vhave lo 3o back to -- | think it was

16 bt hard for me to discern, but | think -- | thank for 16 located -- if we walked wn the main doors, it was

17 the most part 1t was accurale. | didn' see any 17 steasght back.

18  discrepancies 18 1 almost want to say it was to the nght of

19 Q. In other words, when he recorded in the 19 the man catrance, not near the gymnasium but up

20 records and in the notes what you had told him, you 20  towardsthe admumstrative office It was co-located
21 thought he recorded what you told hum accurately? 21 with bike the secretanes’ area

2 A Yes s 22 Q. Would it be the president's office was located
23 Q. Al nght So the first incident with 23 in the general vicinity and the vice-principal, the

24 Mueller, you knew who he was, and he asked you to 24 secretanes, and the admumistretive offices il tn one
25 parbicipate 1n an expenument? 25 sort of location?
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1 A Well, when you say the president, do you mean 1 @ Do you recall what day of the weck 1t was?

2 the principal's office? 2 A. No,!Idont

3 Q. The principal or president. Did they have a 3 Q. Was there anybody still at the offices,

4  president then, do you know? 4 Brother Grieshaber or any of the secretartes?

5 A. You know, I don't remember 5 A. No, sir

6 Q. Well, Brother Gricshaber was the pnncipal at 6 Q. Was there anyone there other than William

7  the me? 7 Mueller and yourscif?

8 A. Correct. It was located in that same general 8 A. Not that I know of

9 area up there. 9 Q. 1mean w the offices?
10 Q. So you have -- and now they have a president. 10 A In that general area?
11 That's why -- [ don't know how long that's been the n Q. VYes, sir.
12 case. 12 A. No, there was no one.
13 But they had Brother Grieshaber’s office, you 13 Q. And the athletic department, that's not

14 had Brother Mu