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JURISDICTIONAL STATEMENT

Respondent, Jerri Smiley (“Jerri”) is charged vatie count of first degree assault
(section 565.058)and one count of armed criminal action (ACA)(settb71.015). Jerri
filed two separate motions arguing that the ACAw&violated the Band 14
Amendments to the United States Constitution artetlarl, 8810 and 21 of the Missouri
Constitution. The Honorable Calvin Holden sustdiderri’'s motions as to Article I, §21
(cruel and unusual punishment) and Article 1, 8di0e(process) of the Missouri
Constitution and severed the last sentence of 3811 RSMo., which prevents a trial
court from suspending the imposition or executibeemtence upon a conviction and
requires the person to spend three calendar yeeascerated in the Missouri Department
of Corrections (DOC). The State appeals. This Caas original jurisdiction over
challenges to the validity of a statute of Missoutrticle V, Section 3, Mo. Const.

Jerri, however, does not agree that this appgabiger. The right to appeal is
purely statutory.State v. Burns994 S.W.2d 941(Mo banc 1999). Section 547.200.1
RSMo. (2000) allows the State an interlocutory @bpecertain circumstances, none of
which apply here. Section 547.200.2 and Rule 38llelv a party to appeal a final
judgment. A judgment, however, is only consideiiedlffor purposes of appeal if it
leaves no issue to be adjudicat&tate v. Burns994 S.W.2d at 942.

The State argues that by severing the last sentdrssetion 571.015.1, the circuit
court has left “no valid penalty for juvenile offggrs found guilty of ACA” (App. Br. 9).

The State’s reasoning is that the plain languagbkeoACA statute does not authorize a

! Statutory citations are to RSMo. 2000 unless eifserindicated
7
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suspended sentence and that “[T]he severance m®c@nnot create a punishment not
authorized by the plain language of the statutgdpABr. 10). The State argues that the
circuit court, by severing the last sentence o78.615.1, “rendered the entire penalty
provision unconstitutional as applied to juvenifeenders” (App. Br. 11). According to
the State, since there is no longer a valid pungtinthe ACA charge has essentially
been dismissed and this dismissal constitutesahdimler for purposes of appeal (App.
Br. 11). The State relies on this Court’s reasgmirState v. Hart404 S.W.3d 232, 247
(Mo. Banc 2013), which held that severance couldoeaused to add a punishment not
authorized by the plain language of the statute.

The State’s reliance dndart is misplaced. Severing the last sentence of@ecti
571.015.1 does not add a new punishment. It simlfbyvs the Court to extend grace to
the juvenile by suspending the punishment or,if é&xecuted, to allow DOC to grant the
offender parole before three calendar years palss.punishment is still a minimum of
three years in prison.The ‘sentence’ that a court imposes consists oispument that
comes within the particular statute designatingpenissible penalty for the particular
offense.” Bell v. State996 S.W.2d 739, 743 (Mo. App. S.D. 1999)(citMgCauley v.
State, 486 S.W.2d 419, 423 (Mo. 1972)). The sententledgpenalty, or punishment, and
the way the sentence is defined does not includlegtion. Id. (citing McCauley v.

State, 486 S.W.2d 419, 423 (Mo. 1972)). “In effect, patibn operates independently of
the criminal sentence.Id. (citing Barnes v. State§26 S.W.2d 74, 76 (Mo. App. E.D.

1992)). Whether the circuit court sends Jerririsqm or suspends her sentence, she still
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must be sentenced to a minimum term of three yagason. Hart does not apply to
Jerri’s case.

Further,Hart’s discussion of the severance doctrine is consistghtthe circuit
court’s order. IrHart, this Court, citing téAssociated Industries of Missouri v. Director
of Revenue918 S.W.2d 780, 784 (Mo. banc 1996), stated thdtfirst point of
reference’ is § 1.140State v. Hart404 S.W.3d at 245. Section 1.140 RSMo. (2000)
states:

The provisions of every statute are severablenyf@ovision of a
statute is found by a court of competent jurisdictio be
unconstitutional, the remaining provisions of tteggte are valid unless
the court finds the valid provisions of the statate so essentially and
inseparably connected with, and so dependent upervoid provision
that it cannot be presumed the legislature woulek leanacted the valid
provisions without the void one; or unless the téinds that the valid
provisions, standing alone, are incomplete andratagoable of being
executed in accordance with the legislative intent.

The circuit court’s order, however, only applieguweenile offenders certified to
stand trial as adults pursuant to 8 211.071 RSKon{(. Supp. 2013) Therefore, the
severance doctrine in this case is not guided by1 0. State v. Hart404 S.W.3d at
245. (citing toAssociated Industries of Missouri v. Director oivBeue 918 S.W.2d at

784. Instead, this Court stated:
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Stated another way, the statute must, in effectetitten to
accommodate the constitutionally imposed limitatiand this will be
done as long as it is consistent with legislativent.

Id. Additionally, this Court, irAssociated Industries of Missouri v. Director Revenue,
918 S.W.2d at 784, stated that even though § wB40not applicable when analyzing a
statute alleged to be unconstitutional as apptleslfirst sentence of that section showed
that the legislature had a general intent thaatut “should be upheld to the fullest
extent possible.ld. The way this is done is to determine that théslature still would
have enacted the law in question knowing the ctutgtnal limitation. Id.

Applying these principles here, Jerri respectfslifpmits that the circuit court’s
application of the severance doctrine was apprtgrid did not add a new punishment.
It does not remove any punishmentrel$trictsthe application of the mandatory
incarceration provision, which the circuit courtif to be unconstitutional. At the same
time, it upholds the statute to the fullest extgogsible for juvenile offenders because the
circuit court is free to impose and execute a ser@dor the ACA charge. Finally, itis
consistent with legislative intent. Criminal st&siare not enacted for juveniles. They
are enacted for adults. The circuit court’s ottaes no impact on adult offenders who are
found guilty of ACA. The legislature would stilbkie passed the ACA statute even
though the mandatory incarceration provision wdaddsevered for juvenile offenders.
The circuit court’s order is not tantamount to snaissal and is not a final order for

purposes of appeal. Therefore, this appeal iproger.

10
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The fact that this appeal is not proper, howegenpt dispositive. In its
discretion, this Court can treat an improper appsa writ of prohibition or mandamus.
Inre N.D.C.,229 S.W.3d 602, 605 (Mo. banc 200BeealsoState v. Larson/9 S.W3d
891 (Mo. banc 2002). Ibarson,this Court, citing td8rown v. Hamid856 S.W.2d 51,

53 (Mo. banc 1993), stated:

Cases should be heard on the merits if possibtestaging the court

rules liberally to allow an appeal to proceed. Wbt condoning

noncompliance with the rules, a court will gensradls a matter of

discretion, review on the merits where dispositonot hampered by the

rule violations.
State v. Larson{9 S.W.3d at 894. THearsonCourt also cited tdones v. Statel71
S.W.2d 166, 169 (Mo. banc 1971), where this Caedted an improper appeal as a writ
of habeas corpus to avoid the delay that would coynigaving the process start all over
and proceeding properhyd. at 893, n. 8.

Jerri respectfully submits that the reasoning ftbese cases applies to her case.
Her case is over two years old. A dismissal of #ppeal will simply result in more
delay as the State files for a writ of prohibitiand this issue comes before this Court
again. The briefs filed by the parties in thisegascluding the amicus brief, delineate the
issues and contain the arguments upon which aidedy this Court can be handed
down. Jerri asks this Court to treat the Statmisroper appeal as an original writ of

prohibition. For the reasons discussed belowashks that this Court deny the writ.

11
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STATEMENT OF FACTS

Jerri is charged with one count of first degreeaakisand one count of ACA (L.F.
1). The following account of the facts underlythg charges is from the probable cause
statement: A number of witnesses saw Jerri sthbiRthe back (L.F. 12-14). At the
time of the alleged incident, Jerri was 16 yeadsasld 4 months pregnant (L.F. 12-14).
Jerri then left the area in a car, which was lptdled over by police (L.F. 12-14). Jerri
stated something along the lines of, “I'm the orf®wtabbed her.” (L.F. 13). At that
time Jerri was taken into custody (L.F. 13). Jend medical personnel that she had
stabbed someone (L.F. 13).

Later, at the jail, Jerri’s mother, Tammy Smileygsnnterviewed by the police
(L.F. 13). According to Ms. Smiley, Jerri triedgall B.L. away from her (Jerri’s)
boyfriend, Stephen Steele (L.F. 13). Then four worstarted arguing with Jerri, who
tried to fight the four women (L.F. 13). Tammyettito keep Jerri away (L.F. 13).
Tammy told the officer that she pushed Jerri ihto ¢ar where Stephen Steele took the
knife away (L.F. 13). Tammy said that Jerri adedtto the stabbing (L.F. 13). She said
she told Stephen Steele to drive to the policeostand told Jerri to call 911, which she

did (L.F. 13).

12
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Pursuant to § 211.071 RSMgaa certification hearing was held before the
Honorable David Jones on July 18, 2013 (L.F. X8 July 19, 2013, Judge Jones
dismissed the juvenile petition, allowing Jerrb®tried as an adult (L.F. 17).

On that same day, the Greene County Prosecutdrdilomplaint against Jerri
charging her with first degree assault (L.F. 1he State was later allowed to add the
ACA charge, and Jerri was bound over to circuitrton both counts (L.F. 3). A jury
trial was set for March 3, 2014; it was continuatuanber of times and on May 2, 2014,
Jerri waived her right to a jury trial and a bemcal was set for August 14, 2014 (L.F. 4-
7).

On August 6, 2014, Jerri filed her first motiondeclare § 571.015
unconstitutional as applied to juveniles (L.F. &;.5. 1-104)® After hearing arguments,
the Court took the matter under advisement anténeh trial was reset to November 10,
2014 (L.F. 8). On October 17, 2014, Jerri filesugplemental motion to declare

§ 571.015 unconstitutional as applied to juvenifes.F. 132-194). The State did not

% Section 211.071 enumerates several offenses fichvehcertification hearing must be
hearing must be held. First degree assault ibtlese offenses. Section 211.071.1,
RSMo. (Cum. Supp. 2013).

% Although the motion is part of the original ledié, the exhibits filed with the motion

were not included. Respondent filed a suppleméegall file with both the motion and

the exhibits and will cite to the supplemental Iddge when referring to these motions.

13
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file a response to this motion and on January 652the court sustained Jerri’'s motions
and entered findings of fact and conclusions ofda judgment (L.F. 87-127).

In its order, the circuit court sustained Jerri'stion under the Missouri
Constitution, ruling that the ACA statute violatadicle |, 8§21, which prohibits the
infliction of cruel and unusual punishment, and $digri’'s constitutional protection of
due process under Article I, 810 (L.F. 89) Theuircourt based its decision “on an
independent review of mandatory incarceration aniceration of objective indicia
from within the state of Missouri.” (L.F. 89).

The court first gave an overview of juvenile jurisgence over the last twenty five
years, concluding that juveniles are less culp#ida adults who commit the same
crimes (L.F. 90-98). The court noted that a julesidiminished culpability should be
considered, regardless of the crime and punishmaedtthat juvenile jurisprudence had
evolved to focus on the offender herself when deiteng a sentence’s proportionality
(L.F. 98-102). The court found that mandatory megation prevented a sentencer from
fully considering a juvenile’s youth and attendeintumstances (L.F. 102-118)The
court found unpersuasive the State’s argumenthieaACA statute was not
unconstitutional since it allowed the sentencé@atusolutely” consider a juvenile’s youth
and attendant circumstances, stating that the caust be allowed to suspend the

sentence if it deems that appropriate (L.F. 103).

* As she did with her motions in circuit court, Jevill refer to youth and attendant

circumstances as the “juvenile factors.”

14

NV 2T:20 - STOZ ‘60 12qwialdas - [4NOSSIN 40 LINOD AINTHANS - pajid Ajediuonos|3



The court found that mandatory incarceration feejule offenders was
unconstitutional because there would inevitablyilmes where a court would not find
prison to be appropriate, and when that happermw af the four recognized
penological goals would be served (L.F. 110-1I})e court noted that there were
objective indicia in Missouri that showed that atstvide consensus had emerged against
mandatory incarceration for juvenile offenders (L1E3-121). Specifically, the court
discussed how this was shown by: (1) § 211.071 RS(@p8 211.073 RSMo;

(3) SCR29; and, (4) a decrease in the number @njles who were certified to stand
trial as adults (L.F. 113-121). Finally, the coloiind that the legislature had not
considered juveniles in enacting criminal statated that that was consistent with the
analyses fronThompson,Graham,andMiller, and that just because the legislature
wanted juveniles at times to be tried like adultsribt necessarily mean that it wanted
them to be sentenced like adults (L.F. 121-12Bhe court did not dismiss the ACA
charge but instead severed the last sentence 41.815.1, allowing a court to suspend a
juvenile’s sentence if she is convicted of ACA (L126). The State then filed this

appeal (L.F. 128-13).

> Thompson v. Oklahomd87 U.S. 815 (1988fGraham v. Florida560 U.S. 48 (2010);

Miller v. Alabama,132 S.Ct. 2455 (2012).

15
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ARGUMENT

A. Summary of Argument.

The State inaccurately frames the issue in this aago whether the legal analysis
used by the United States Supreme Coumilter v. Alabama,132 S.Ct. 2455 (2012),
which prohibited a mandatory sentence of life withparole (LWOP) from being
applied to juvenile offenders who commit murden ba applied to prohibit mandatory
incarceration of any length for juvenile offendedso commit any offense. The true
issue is whether a statewide consensus agai@stiatoryincarceration for juvenile
offenders exists in Missouri which, along with adependent review of the mandatory
incarceration provision of § 571.015.1 by this Gpexercising its own legal judgment,
not only justifies this Court holding that Missdarconstitution prohibitsnandatory
incarceration of juvenileffenders for any offense in Missouri that currgmtiandates
incarcerationput also justifies this Court construing Missougnstitution to provide
more protections for juvenile offenders than déwesHederal constitution,

Jerri’'s argument begins with an independent rewaéthe mandatory
incarceration provision of the ACA statute and tleaiew begins with an overview of
how juvenile justice jurisprudence has evolved dlierpast twenty-five years and has
established three main constitutional principlé$:tiat juvenile offenders are less
culpable than adults who commit the same crim@shét children are constitutionally
different for purposes of sentencing and crimirrakcpdure laws must take this into
account; and (3) that a juvenile’s youth and atemadircumstances must be considered

to ensure that her sentence is not excessive rogigrtional. This independent review

16
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will then show how the ACA statute violates allgarof these principles if applied to
juvenile offenders because the mandatory incaroergtovision: (1) does not allow the
court to consider a juvenile’s diminished culpdpiince it requires three years in prison
regardless of how much less the juvenile’s culfighg; (2) it requires a juvenile to be
sentenced just like an adult and therefore violdtesonstitutional principle that
juveniles are different for purposes of sentencamy (3) it does not allow a judge to
consider a juvenile’s youth and attendant circuntsta since it requires a judge to send
the juvenile to prison even if he does not belieftsr consideration of the juvenile’s
youth and attendant circumstances, that prisausisgr appropriate.

Jerri’'s argument then posits that, like the existeof a national consensus against
the juvenile death penalty and LWOP for juvenilientlers for non-homicide offenses, a
statewide consensus exists in Missouri agammestdatoryincarceration for juveniles.
This consensus can be demonstrated with objectdieia, including: (1) section
211.071, which allows the juvenile division judée discretion to keep a juvenile in the
juvenile system, regardless of the offense, andwen subject her to the risk of
incarceration; (2); section 211.0%@hich requires judges to consider the dual jurisoiic
program as an alternative to prison, and if it \8adle option, to give specific reasons on
the record if they do not utilize this optiof3) a decrease of over 25% in the number of
juveniles certified to stand trial as adults si@0@7; (4) the establishment of a juvenile
justice task force; and, (5) the opposition to nedody incarceration by several advocacy

groups in Missouri and nationwide.

17

NV ZT:20 - STOZ ‘60 12quiaidas - [4NOSSIN 40 L4NOD INTHANS - pajid Ajfedluonos|3



While all five indicia demonstrate a statewide @rsis against mandatory
incarceration, the two legislative enactments stiat Missouri has endorsed, and put
into practice, the three main constitutional pnies of juvenile justice stated earlier. It
is this consensus and the endorsement and puttingiiactice of these constitutional
principles that justifiy this Court holding that 84iouri’s constitution provides more
protections for juvenile offenders than the Fedeaalstitution.

Finally, Jerri’'s argument posits that the mandatocarceration provision of the
ACA statute violates a juvenile’s right to due pss since it does not allow the
sentencer to consider the “incompetencies of yotlitht compromise a juvenile’s legal
representation by leading her to make choicesrésait in her being in a position where
she must be sent to prison

B. Preservation of Error.

Jerri respectfully submits this issue has not l@eserved for appeaHler case is
similar toState v. Davis348 S.W.3d 768, 770 (Mo. banc 2011), in which @asurt
affirmed the trial court’s dismissal, holding thiaé State tried to make an argument to
this Court that it had not made at the trial lev&n issue that was never presented to or
decided by the trial court is not preserved foredlagpe review.” Id. (citations omitted)
The Court continued:

Because an appellate court is not a forum in whah points
will be considered, but is merely a court of revi@netermine whether
the rulings of the trial court, as there presemeste correct, a party

seeking the correction of error must stand ordalthe record made in

18
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the trial court, thus it follows that only thosej@dtions or grounds of

objection which were urged in the trial court, withh change and

without addition, will be considered on appeal.
Id. (citation omitted) “To preserve a claim of efroounsel must object with sufficient
specificity to apprise the trial court of the grasrfor the objection.”State v. Amick462
S.W.3d 413, 415 (Mo. banc 2015 review of the record clearly shows the State had
ample opportunity to raise the claim below andrtbtido so with sufficient specificity.

At the circuit level, Jerri filed two motions witittached exhibits (S.L.F 1-194).
Additionally, there was a hearing on the record gF45). In these motions, Jerri argued
that § 571.015.1 violated th& &nd 14' Amendments to the Federal constitution and
Article I, 88 10 and 21 of the Missouri constituti(S.L.F. 2-28). Her motion addressed
the Missouri Constitution, arguing that Missoug@nstitution provided more protections
than did the Federal constitution (S.L.F. 12-2Specifically, Jerri argued that
enactments of the Missouri legislature, as wel decrease in the number of juveniles
certified to stand trial as adults, demonstratsthtewide consensus against mandatory
incarceration (S.L.F. 12-25). Additionally, Jementioned that the opposition to
mandatory incarceration of juvenile offenders byiaas advocacy groups also helped to
show a statewide consensus against mandatory ereséion (S.L.F. 24-25). Finally,

Jerri pointed out how Missouri is seen as a moalgjuvenile justice by prominent child
advocates (S.L.F. 17, n. 3).
The State, however, only superficially addresseddararguments. The State filed

a response opposing Jerri's original motion (L $58) in which it argued that Jerri
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relied almost exclusively oRoper v. Simmon$43 U.S. 551 (2005), arMiller v.
Alabama,132 S.Ct. 2455 (2012), and that those cases aldseased the death penalty
and LWOP (L.F. 51-55). Additionally, the Stateexssd that Jerri repeatedly argued that
a court must be able to consider probation undeEighth Amendmergt..F.

55)(emphasis in original). The only time the Staddressed the issue under Missouri’'s
constitution was in arguing that Jerri erroneolsifeved § 211.073upported her

position that mandatory incarceration was cruel@masual punishment (L.F. 56-57).

Although the State argued that Jerri’s claim alzostatewide consensus was absurd (L.F.

58), it made no arguments to rebut Jerri's assethat the statewide consensus
supported her claim that the Missouri constitutsoprohibition against cruel and unusual
punishment provided more protections for juvenffermders than did the Federal
constitution.

The State did not address how the decrease ificatibns demonstrated a
statewide consensus against mandatory incarceratigah in turn supported Jerri’s
argument that Article I, 88 10 and 21 are violdbdgdnandatory incarceration. The State

did not address how juvenile advocates praise Migsguvenile justice system and how

® Section 211.073 RSMo. (Cum. Supp. 2013) requiiesige to consider the option of
sending a juvenile offender who has not yet reathedge of 17.5 years to a Missouri
Division of Youth Services Facility (DYS) for a ped of time until her 2% birthday. If
the juvenile successfully completes the program rémainder of the sentence is

suspended.
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Jerri argued that this helped support her arguientMissouri’s constitution gives
juvenile offenders more protection than does thaeFa constitution. In fact, the State
did not mention the Missouri constitution, or ariyte sections, at all. Further, at the
hearing on August 12, 2014, the State never megdidine Missouri constitution once.
(Tr. 2-45) The record shows the State did not address Jargiaments that the ACA
statute violates the Missouri constitution withfsuént specificity. The issue is not
preserved.

C. Standard of Review.

The issue of whether or not a statute is consbiatiis a question of law, which
this Court reviewsle novo.State v. Youn@g62 S.W.3d 386, 390 (Mo. banc 2009). Jerri
acknowledges that a statute is presumed to beitditstal and that she “bears the
burden of proving the statute clearly and undouipteidlates the constitution.’ld. Jerri
also acknowledges that “[t]his Court will ‘resola# doubt in favor of the act’s validity’
and may ‘make every reasonable intendment to suftaiconstitutionality of a statute.”
Murrell v. State215 S.W.3d 96, 102 (Mo. banc 2007)(quotiigstin Crown Plaza
Hotel v. King,664 S.W.2d 2, 5 (Mo. banc 1984))If &4 statutory provision can be
interpreted in two ways, one constitutional anddttesr not constitutional, the
constitutional construction shall be adoptetd” (citing toAsbury v. Lombardi846

S.w.2d 196, 199 (Mo. banc 1993).
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D. The ACA Statute and the Constitutional Issues in tls Case.
Section 571.015.1 states that:
any person who commits any felony under the lawthisfstate
by, with, or through the use, assistance, or aia ddngerous instrument
or deadly weapon is also guilty of the crime of adneriminal action
and, upon conviction, shall be punished by impnisent by the
department of corrections and human resourcestiEmaof not less
than three years. The punishment imposed pursadhist subsection
shall be in addition to any punishment providedawy for the crime
committed by, with, or through the use, assistaocajd of a dangerous
instrument or deadly weapon. No person convictatkuthis subsection
shall be eligible for parole, probation, conditibredlease or suspended
imposition or execution of sentence for a periothoée calendar years.
The last sentence in this subsection is whatissae in this case. Jerri claims that
the mandatory incarceration provision in this seog¢eviolates both Article |, § 21 of the
Missouri constitution and Article I, 8 10 of the $8ouri constitution if applied to
juveniles. Article I, § 21 states:
That excessive bail shall not be required, nor esige fines imposed,
nor cruel and unusual punishment inflicted.
Article I, § 10 states:
That no person shall be deprived of life, libertypooperty without due

process of law.
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Jerri respectfully submits that these two provisiof Missouri’s constitution
should be interpreted to provide more protectitiag tthe Federal constitutionWhile
provisions of our state constitution may be intetgd to provide more expansive
protections than comparable federal constitutipnavisions, analysis of a section of the
federal constitution is strongly persuasive in ¢ansg the like section of our state
constitution.” State v. Johnsor354 S.W.3d 627, 632 (Mo. banc 2011). The equntale
of Article |, § 21 is the 8 Amendment. Thus, an analysis 8f@mendment
jurisprudence in juvenile justice matters requaieliscussion on how it has evolved over
the past twenty-five years. This discussion of hidwas evolved is the beginning of the
independent review of the ACA statute’s mandatooarceration provision as well.

E. An Independent Review of the ACA Statute.
1. The Evolution of Juvenile Justice Jurisprudence.

For more than twenty-five years, the United St&egreme Court has held that
juveniles are less culpable than adults for thera@sion of a crime. IThompson v.
Oklahoma 487 U.S. 815, 838 (1988), the Court held that etieg a person who was
fifteen when he committed a crime violated tHeA8nendment. The Court
acknowledged that “[ijnexperience, less educatmd less intelligence make the
teenager less able to evaluate the consequenbéesafher conduct while at the same
time he or she is much more apt to be motivatethése emotion or peer pressure than is
an adult.” Id. at 835. Further, thEhompsorCourt stated that “[tjhe reasons why
juveniles are not trusted with the privileges agsponsibilities of an adult also explain

why their irresponsible conduct is not as moradigrehensible as that of an adulid.
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TheThompsorCourt also noted the fact that a legislature allaysvenile to be tried as
an adulttells us nothing about the judgment these statees haade regarding the
appropriate punishmentld. at 826, n. 4. (emphasis in the original)

Seventeen years later, Roper v. Simmon$43 U.S. 551 (2005), the United
States Supreme Court struck down capital punishfoemtl juvenile offenders. The
Court stated thatthe Eighth Amendment guarantees individuals thiet mgt to be
subjected to excessive sanctiorid.”at 560. “The right flows from the basic ‘precept
justice that punishment for crime should be gragiand proportioned to [the]
offense.” Id. (quoting fromAtkins v. Virginia,536 U.S. 304, 311 (2002)). The Court
further stated:

The prohibition against “cruel and unusual punishisg like other
expansive language in the Constitution, must berpméted according to
its text, by considering history, tradition, aneé@edent, and with due
regard for its purpose and function in the constihal design. To
implement this framework we have established tlopmpety and
affirmed the necessity of referring to “teeolving standards of decency
that mark the progress of a maturing society” tiedaine which
punishments are so disproportionate as to be ancelnusual.
Roperat 560. (citation omitted) The Court based itgdima on two factors. First, it
determined that a national consensus had devebyypadst the death penalty for

juveniles due tothe rejection of the juvenile death penalty in mhajority of States; the

24

NV ZT:20 - STOZ ‘60 12quiaidas - [4NOSSIN 40 L4NOD INTHANS - pajid Ajfedluonos|3



infrequency of its use even where it remains orbthaks;and the consistency in the
trend toward abolition of the practiceld. at 567. (emphasis added)

The Court also conducted its own independent vewied held that the
punishment of the death penalty was not appropsiate the culpability of juvenile
offenders was less than that of an addlt.at 568-574. The Court relied on amici briefs
that discussed biological differences between jiesmand adults and how the lack of
brain development in a juvenile contributes toaepile’s diminished culpabilityld. at
569/ The Court further discussed why juveniles areasotulpable as adults: First,
children have a “lack of maturity and an underdeped sense of responsibility.Td.
“These qualities often result in impetuous andadhgidered actions and decisionsd.
(citation omitted) Second, “juveniles are more vulnerable...to negatifluences and
outside pressures.ld. They “have less control...over their own environtierid.
Additionally, they lack the ability to remove theehges from crime-producing
environments.Id. Finally, “the character of a juvenile is not as well formedheat of an
adult.” Id. at 570. “The personality traits of juveniles arere transitory, less fixed.”
Id.

Finally, the Court discussed how retribution antedence did not justify
executing juvenilesld. at 571. Retribution is not proportional if the law's mosvsre
penalty is imposed on one whose culpability or Eamrthiness is diminished, to a
substantial degree, by reason of youth and imntgiturld. Deterrence did not justify

the death penalty because the penological purdadeterrence is not achieved in the

" The American Medical Association brief is attackscExhibit B, pp. A42-A57.
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same way when sentences are applied to juveniies,sithe same characteristics that
render juveniles less culpable than adults sugggestell that juveniles will be less
susceptible to deterrenceld.

Five years later, juvenile justice continued toleg in Graham v. Florida560
U.S. 48 (2010).In Graham,the Court struck down laws that allowed juvenitebge
sentenced to life without parole for non-homicidieses.|d. at 82. The Court
reiterated what it stated Roperabout the need to look “at the evolving standaids
decency that mark the progress of a maturing sotiedl. at 58. The&srahamCourt
began its analysis by pointing out that the puneshisithat have been challenged in the
past have not been “inherently barbaric but dispripnate to the crime,” and that “[tlhe
concept of proportionality is central to th8 8mendment.1d. at 59. It also reiterated
what it had held ifRRoperthat the “punishment for crime should be graduaied
proportioned to the offenseld.

Since this was a categorical ban on a partic@atesice, the Court determined
whether there was a national consensus and theanditdependent reviewd. at 61-
62. The Court determined that even though mangligres allowed juvenile offenders
to be sentenced to life without parole, the agwacttice was so infrequent that a national
consensus had developed againsikdt.at 67. Additionally, the Court also cited to
Thompsorand noted that the fact that states allow juvertibebe tried in adult court does
not provide an indication as to wisgntences appropriate for the offendeld. at 66.

The fact that it wapossiblefor a juvenile to receive LWOP for a non-homicidéense
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did not mean that the legislature intended for themeceive this punishmenld. at 66-
67.

TheGrahamCourt then conducted its own independent revieWhe judicial
exercise of independent judgment requires condideraf the culpability of the
offenders at issue in light of their crimes andrelteristics, along with the severity of
the punishment in questionld. at 67. The Court reaffirmdts holding fromRoper
about a juvenile’s diminished culpability, recogn@ that ‘parts of the brain involved in
behavior control continue to mature through latelestence.”ld. at 68 TheGraham
Court also stated that “an offender’s age is relet@the Eight Amendment, and
criminal procedure laws that fail to take defendapbuthfulness into account at all
would be flawed.”Id. at 76.

As it did inRoper,the GrahamCourt discussed the penological justifications for
an LWOP sentence for a juvenile offender who dilaoonmit a homicide offensdd. at
71-74. “1t does not follow, however, that the purposes eiifiects of penal sanctions are

irrelevant to the determination of Eighth Amendmestrictions.”ld. at 71. “A sentence

8 The amicus brief ifRoperfrom the American Medical Association stated i
includes the frontal lobes of the brain, which tked to “a variety of cognitive abilities
including decision making, risk assessment, abibtjudge future consequences,
evaluating reward and punishment, behavioral itilitoj impulse control, deception,
responses to positive and negative feedback anthghadoral judgment.” $eeExhibit

B, p. A51).
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lacking any penological justification is by its ne¢ disproportionate to the offensé&d’
The Court’s analysis focused on retribution, reliahion, incapacitation, and deterrence.
Id.

Regarding retribution, therahamCourt stated that retribution for a crime was
legitimate but that “[tlhe heart of the retributicationale is that a criminal sentence must
be directly related to the personal culpabilitytted criminal offender.”ld. at 72 (citation
omitted) Further, the Court, citifigoper,held that “[w]hether viewed as an attempt to
express the community's moral outrage or as amptt® right the balance for the wrong
to the victim, the case for retribution is not &e13g with a minor as with an adultld.

As for deterrence, therahamCourt reaffirmedRoperby pointing out that the
same traits that make a juvenile less culpable &maadult make him “less susceptible to
deterrence.”ld. at 72.

In regards to incapacitation, tlisahamCourt noted while it can be necessary to
protect the community from recidivism, a sentenicif@ without parole was not justified
for a non-homicide offensdd. A sentence of life without parole improperly clutdes
that the juvenile cannot be rehabilitated and pmes/gim from showing that he is capable
of being rehabilitatedld. at 72-73.

Finally, regarding rehabilitation, ti@rahamCourt stated that rehabilitation did
not justify a sentence of life without parole fon@an-homicide offense because the
sentence implied that rehabilitation was not pdssild. at 73-75. “For juvenile

offenders, who are most in need of and receptivehabilitation,... the absence of
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rehabilitative opportunities or treatment makesdisproportionality of the sentence all
the more evident.ld. at 74.

TheGrahamCourt also observed that the same traits that jusdemiles less
culpable also, “put them at a significant disadagstin criminal proceedingsId. at 78.
The Court noted that juveniles have less understgrabout the criminal justice system
and have difficulties trusting adults, stating:

Difficulty in weighing long-term consequences;aresponding
impulsiveness; and reluctance to trust defensessseen as part of the
adult world a rebellious youth rejects, all cardiéa poor decisions by
one charged with a juvenile offense.... These fadoedikely to impair
the quality of a juvenile defendant's representatio

Id. at 78-79.

Two years later, iMiller v. Alabama,132 S.Ct. 2455 (2012), the United States
Supreme Court held that mandatory sentences of LYéOjaveniles in homicide cases
violated the 8 Amendment to the United States Constitutitoh.at 2464. As it had in
RoperandGraham,the Court again referred to “the evolving standastidecency that
mark a maturing society.” Thdiller Court, however, changed its language fiRaper
andGrahamabout the punishment needing to be graduated rmmdbgioned to the
offense and stated that the punishment “should®@ugted and proportionedhoth the
offender and the offenseMiller v. Alabama,132 S.Ct. at 2463. (emphasis added)

TheMiller Courtreaffirmed the rationale ®2operandGraham“that children are

constitutionally different from adults for purposgfssentencing.”Miller v. Alabama,
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132 S.Ct. at 2464. Further, thgller Court reaffirmed points made Roperand
Grahamabout factors that contribute to a juvenile’s dirsined culpability, adding that
the science supporting these holdings has onlyrbeatronger.d. at 2464-2466. The
Miller Court affirmed the opinion of Chief Justice Robdrom his concurring opinion in
Grahamthat “an offender’s juvenile status can play at@mole in determining a
sentence’s proportionality.Td. at 2466. It further held thatione of what it said about
children—about their distinctive (and transitorygmtal traits and environmental
vulnerabilities—is crimespecific” Id. at 2465.

Regarding penological justifications, the CourMiller held that the absence of a
penological justification for a sentence of lifetdut parole for a non-homicide offense
diminished the justification for that sentendd. at 2465-2466. Before a sentence of life
without parole could be justified for a homicidee tsentencer had to consider youth and
its attendant circumstancekl. The Court stated a number of factors that a serte
needed to consider when sentencing a juvenile:iagelvement in the crime, home
conditions, inability to remove himself from thosenditions, immaturity, inability to
foresee consequences, circumstances of the criddyav family and peer influences
contributed.Id. at 2467-2468. Further, tiMiller Court, citingGraham,included as a
factor the impact that the juvenile’s youth hash@representation and how thpatt her
at a significant disadvantage in criminal procegdjreven commenting that the result
may have been different but for these “incompetnassociated with youthld.

(citation omitted)
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TheMiller Court’s analysis differed frolRoperandGrahamin the sense that
since it was not issuing a categorical bar on &see, the focus on consensus was not
necessaryMiller v. Alabama,132 S.Ct. at 2470-2473. Further, it justifiedafgroach
by the belief, which it had mentioned@raham,that just because legislatures had
allowed juveniles to be tried as adults, it did m&an that the legislatures had endorsed
their beingsentenceds adults.ld. at 2473-2474.

A review of 8" Amendment juvenile jurisprudence shows it haseato
establish three constitutional principles. Fipsteniles are less culpable than adults who
commit the same crimes. Second, juveniles aretitoinenally different for purposes of
sentencing and criminal procedure laws must taisedifference into account. Third,
youth and its attendant circumstances (juveniléofad must be considered, regardless of
the offense and potential punishment, to ensutteatisantence is not excessive or
disproportionate.

2. The Constitutional Principles Established by the Uited States
Supreme Court’s Jurisprudence are not Limited to Caes Involving
the Death Penalty or LWOP.

The State has argued that the holdingShadmpsonRoper, GrahamandMiller
only apply to cases that have death or LWOP apdbsible punishment (App. Br. 23-
27). This argument fails, however, for two reasoRBst, it is true that the issue in these
four cases was specifically about death or LWORat,Thowever, is what the Court was
limited to addressing. Anything more would havestduted an advisory opinion.

Chafin v. Chafin133 S.Ct 1017, 1023 (2013). Second, the cira@uittcin this case
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specifically stated in its order that treionale of these four cases, not their specific
holdings, is what supports its analysis regardimegrhandatory incarceration language in
the ACA statute (L.F. 88-89).

The State has also argued that the circuit coartlsr is an unwarranted
expansion of 8 Amendment jurisprudence (Ap. Br. 27). This argatraso fails. The
United States Supreme Court has clearly statedathatenile’s “distinctive (and
transitory) traits an environmental vulnerabilitiesnot crime-specific.Miller v.
Alabama,132 S.Ct. at 2465. The State has argued thaitigt court took this
statement out of context and what the United Statggeme Court was really addressing
was that a sentence of LWOP applied to homicidereamdhomicide offenses equally
(App. Br. 32-33)(quoting the Connecticut Supremen€m State v. Taylor110 A.3d
338, 349 n. 8 (Conn. 2015).

The State continues to cite to fhaylor case in its brief about the statement by the
Court about the traits of youth not being crimeesfpi@ “There is nothing in the passage
suggesting that the Court was referring to lesgrgepunishments or that trial courts
should have unfettered discretion in sentencingnue offenders.”ld. (App. Br. 33)
What the State fails to realize is that the circonirt was not suggesting that the phrase
about youth and its waspecificallymaking a ruling that the statement applied todess
punishment or that it meant that a trial court stidiave unfettered discretion in
sentencing juveniles. What the circuit court waagrsg, and what Jerri is arguing here, is

that that statement meant that the juvenile fadoegelevant in every offense and should
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be considered in every offense and should be cereidegardless of the punishment.
There simply is no logical reason not to.

For example, a lack of development of frontal Iqbesbility to foresee the
consequences of her actions, susceptibility to pezssure, and her inability to remove
herself from a crime-producing environment playt s much of a role when a juvenile
uses a knife to stab someone in the throat, staleaoe in the back, or stab a person’s
tires. They are just as relevant when a juverol@mits a heinous act against a person or
simply runs into Wal Mart and steals an Ipad. #ejoile who commits a less serious
crime has less moral culpability than a juvenileoveommits a very serious crime. Since
the culpability is less, the potential for rehahtiion is greater.

Additionally, as the potential for rehabilitatiorcreases, the need for
incarceration decreases. This greater potentiakfmabilitation makes it even more
important to consider the juvenile factors befarding a juvenile to prison. The
relevance this has for the ACA statute is that evthle use of a weapon is serious for any
offense, its use for*lor 2' degree assault is often morally less culpable tsamg it to
commit a homicide. As the culpability and sericesnof the underlying felony
decreases, so does the culpability of using a weapd thenecessityf incarceration to
achieve a penological goal decreases. The loweeSe Court addressed this point in
State v. Lyle854 N.W.2d 358, 401 (lowa 2014). The Court stated

[O]ur collective sense of humanity preserved in cumstitutional

prohibition against cruel and unusual punishmedtstinred by what we
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all know about child development demands some assarthat
imprisonment is actually appropriate and necessary.
(emphasis added)

This is especially true considering the fact tloate juvenile, youth “is a time and
condition of life when a person may be most susbkepto influence and to
psychological damage.Thompson v. Oklahomd87 U.S. at 834. (citingddings v.
California, 455 U.S. 104, 115-116 (1982)). Thus, even a theee period of
incarceration could result in a juvenile’s beingyatevely influenced by other inmates
and experiencing events that cause psychologicahda. This does not take into
account the physical and sexual violence that arjile can face in prison.SéeAm. Br.
20) The circuit court expressed the same concetredtearing herein (Tr. 37-38).

The State also argued that the mandatory incareenatovision of the ACA
statute “does not violate any principle of propmmality (App. Br. 42). In support of this
argument, the State citekarmelin v. Michigan501 U.S. 957 (1991), and its discussion
of how only punishments that are grossly disprapoéte to the crime violate the Eighth
Amendment (App. Br. 43). The State then cites @osirt’'s holding inState v. Pribble,
285 S.W.3d 310 (Mo. banc 2009), as evidence th&Gburt has adoptdadarmelin’s
analysis. The State’s analysis fails for two maasons.

First, neitheHarmelin nor Pribble dealt with juvenile offenders. Indeed, the
Court inMiller specifically stated,Marmelinhad nothing to do with children and did not
purport to apply its holding to the sentencingwfgnile offendersMiller v. Alabama,

132 S.Ct. at 2470. “We have by now held on mudtiptcasions that a sentencing rule
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permissible for adults may not be so for childreld” SecondTThompson, Roper,
Graham,andMiller show that for purposes of measuring proportiopaifuvenile
cases, the Court has gradually turned its focuy dmean comparing the punishment

versus the offense and has directed its focus @aftender. “‘[A]n offender’s juvenile
status can play a central role’ in consideringréesgce’s proportionality.Miller v.
Alabama,132 S.Ct. at 2466. (quoting Chief Justice Rokgedsncurring opinion in
Graham v. Florida560 U.S. at 90). For juveniles, the standardvieasuring
proportionality is no longer a “gross disproportdity” standard where the sentence is
compared to the offense and only struck downid grossly disproportional to the
offense.

The obvious way to determine the culpability iggke into consideration the
juvenile factors of each juvenile offender. Théseors which will vary substantially for
each juvenile. Professor Guggenheim addresseds#us:

If most juveniles who commit serious felonies hiagsened culpability
than most adults who commit the same crimes thitiaws that

juveniles who commit minor crimes (probably) alswvé lessened [sic]
culpability than adults. As a result, the Consittatforbids ignoring these
probabilities and automatically imposing a mandatmtult-like sentence
on a child. This is because the statutory punistimweuld be based on an
(sic) non-rebuttable presumption that the juvewit® committed the

crime is equally morally culpable as an adult wbomitted the same act.

This impermissibly allows the state to forgo haviagrove material
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facts--the propriety of punishing a juvenile basadhe same
combination of deterrence, incapacitatamd retribution which is
appropriate for an adult--by presuming them torbe.tlt violates the
juvenile's substantive liberty interest....The subtst@ right in this
situation is a juvenile's right not to be treatedariably as an adult for
sentencing purposes, not that the sentence itsddites the child's
substantive right. In order to determine what serg#ds proper to impose
on the juvenile, there must be a hearing on thstegpreat which the state
must bear its burden of proving that the juvendsatves the same
sentence that the legislature would impose aut@alftion an adult.
Martin GuggenheimGraham v. Florida and a Juvenile’s Right to Age-Aqpiate
Sentencing4?7 Harv. C.R.-C.L. Rev. 457, 491-492 (2012).

Jerri respectfully submits that the hearing thaféssor Guggenheim refers to is
not the certification hearing. Itis true that en@ 211.071.6(6) and 8 211.071.6(7), the
certification judge is required to consider thegowe’'s age and maturity before
transferring her case to adult court and subjedigmgto the possibility of a sentence
involving incarceration in an adult prison. l@iso true that there is case law in Missouri
that, at first, could be seen to support this argoim InState v. Andrews29 S.W.3d
369, 377 (Mo. banc 2010), the Court held that s;241.071(6) and § 211.071.6(7)
require a judge to consider a juvenile’s youth betoansfer, “Missouri’s statutory
scheme expressly considers the youthfulness afttihe before he or she is exposed to

the possibility of a mandatory life without par@lentence for first degree murded’ at
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377. Andrewshowever, was decided befdwiller, andMiller specifically refutes this

analysis. ThéMiller Court specifically stated:
Even when States give transfer-stage discretigudges, it has limited
utility. First, the decision maker typically willlve only partial
information at this early, pretrial stage abouteitthe child or the
circumstances of his offense. ..Second and stitenmaportant, the
guestion at transfdrearings may differ dramatically from the issua at
post-trial sentencing. Because many juvenile systequire that the
offender be released at a particular age or aftertain number of years,
transfer decisions often present a choice betwrtarges: light
punishment as a child or standard sentencing aslah (here, life
without parole). In many States, for example, ddctonvicted in juvenile
court must be released from custody by the agd ofRiscretionary
sentencing in adult court would provide differeptions: There, a judge
or jury could choose, rather than a life-withoutgda sentence, a lifetime
prison termwith the possibility of parole or a lengthy term of ggdt is
easy to imagine a judge deciding that a minor deesea (much) harsher
sentence than he would receive in juvenile counileastill not thinking
life-without-parole appropriate. For that reasihe, discretion available
to a judge at the transfer stage cannot subsfutdiscretion at post-trial
sentencing in adult courtand so cannot satisfy the Eighth Amendment

(emphasis added).
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Miller v. Alabama, 132 S.Ct. at 2474-2475.

Miller is clear. A juvenile court’s decision to transéetase to adult court after its
consideration of the relevant factors does not teetlieg need of the trial court to have the
flexibility to also consider the factors relatedymuth before imposing an appropriate
sentence. This is true regardless of the cringdepatential punishment. A transfer judge
is not going to know more about the juvenile fastof a particular juvenile simply
because the crime is less serious than murdethanglatential punishment is less than
LWOP. The criminal procedure laws of 8§ 211.071{J & 211.071.6(7) are no longer
sufficient to take a juvenile’s youthfulness intecaunt. The sentencing judge must be
able to do the same.

3. The ACA Statute Does not Allow a Court to Fully Cosider All of the
Juvenile Factors and Will Result in a Statutorily Mandated Three
Year Period of Incarceration Minimum Being Excessie for Some
Juvenile Offenders.

The State does not seem to dispute that considerattithe juvenile factors is
appropriate at sentencing (App. Br. 30). The Statmgument is that the ACA statute is
not unconstitutional because:

The court can consider these factors in determiaijuyenile
offender’s sentence from three years to an unlomiember of years or
life imprisonment. Simply because the legislatmandates a minimum

sentence of three years to be served in prisonmugsreclude a court
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from considering a juvenile’s mitigating circumstas in choosing a
sentence within that range.

(App. Br. 30) The State merely makes a concluassertion but offers no substantive

argument to back up its claim. The State’s logiemss to be that since the adult sentence

is only three years, there is no need to takeuhenile’s diminished culpability into
account. This argument is without merit. Thewircourt found this to be unpersuasive
and this Court should too.

In Missouri, the legislature has determined thatitadvho use a weapon in the

commission of a felony are not worthy of probatiotiil they spend three years in prison.

If a juvenile, however, is less culpable than anltfdr her crimes, then it logically
follows that she is less culpable than an adulufing a weapon as well. The
requirement that the juvenile, like the adult wioonenits the same crime, must also
spend three years in prison, does not allow thatGowonsider that diminished
culpability for the ACA charge even though the dirshed culpability for many
juveniles is substantial given their age, backgdliming circumstances, and levels of
maturity — physical, emotional, social, and intefilel. Juveniles as young as 12 can be
certified as adults, and certain crimes, includimgone Jerri is charged with, have no
minimum age.See8 211.071.1.

Jerri respectfully submits that with children asigg as 12 (or younger), being
sentenced for adult crimes, it is inevitable tihat ¢ulpability for certain juveniles will be
so diminished that the court will conclude thataraeration in prison is neither just nor

appropriate. Given that the degree of culpabdityong juveniles varies substantially, it
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is only logical to conclude that just as the cuipigbof some juveniles will warrant their
receiving the maximum amount of incarceration galesithe culpability of other

juveniles will warrant their receiving no incarceoa. Further, the ACA’s mandatory
three years in prison is imposed regardless o$¢heusness of the felony. Thus, the
court cannot consider the seriousness of the widgrelony either. This is important
because the moral culpability with the use of tle@pon or dangerous instrument when it
is used to commit first or second degree assaoftes much less than when it is used to
commit first or second degree murder.

A mandatory sentence, regardless of its lengths doéallow the court ttully
consider the fact of whether the juvenile was thmary aggressor or just a kid who
tagged along because he wanted to be part of tggrt does not allow the court to
fully consider whether the use of the weapon was prexpthar used impulsively when
a fight escalated into a small riot. It does ritwvathe court to fullyconsider what kind
of family background the child grew up in — prigkd or broken. It does not allow the
court to fully consider whether the juvenile was grincipal offender or an accomplice.

The lowa Supreme Court, Btate v. Lyle854 N.W.2d at 401, addressed this very
issue. The Court stated:

Accordingly, the heart of the constitutional infitgnwith the
punishment imposed iMliller was its mandatory imposition, not the
length of the sentence. The mandatory nature gbtineshment
establishes the constitutional violation. Yatjcle I, 8 17requires the

punishment for all crimes “be graduated and propoed to [the]
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offense.” (citation omitted) In other words, th@tection ofarticle I, §
17 applies across the board to all crimes. Thus, iidatory sentencing
for the most serious crimes that impose the maogilse punishment of
life in prison without parole violates article 11§, so would mandatory
sentences for less serious crimes imposing theslgsus punishment of
a minimum period of time in prison without parolall children are
protected by the lowa Constitution. The constitogilgprohibition
against cruel and unusual punishment does notgirallechildren if the
constitutional infirmity identified in mandatory pnisonment for those
juveniles who commit the most serious crimes iglooied in
mandatory imprisonment for those juveniles who cantess serious
crimes.Miller is properly read to support a new sentencing freonke
that reconsiders mandatory sentencing for all olid . This rationale
applies to all crimes, and no principled basis &xt® cabin the
protection only for the most serious crimgemphasis added)

As with Article I, § 17 of lowa’s constitution, Ade I, 8 21 of the Missouri
constitution requires that the punishment be grisdlto the offense and offender. The
Missouri constitution protects all children. Ahitdren would not be protected by
Missouri’s constitution, however, if the requirerhefconsidering the juvenile factors
for juveniles convicted of murder facing LWOP isaged to permit mandatory
imprisonment for less serious crimes. The ratietahind considering the juvenile

factors for cases of murder with a potential setgesf LWOP applies to all crimes and
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there is no legal or logical argument to justifyplyng this protection only to prohibit
mandatory imprisonment of LWOP for murder.

The issue of accomplice liability warrants extreeation. In Missouri, there is no
legal distinction between the principal and theoaaplice. State v. Barnuni4 S.W.3d
587, 591 (Mo. banc 2000). Under accomplice liahika defendant does not need to
commit every element of the criméd. Further, “mere encouragement” is enougrh.
Moreover, {eJncouragement is the equivalent of conduct thatdny means
countenances or approves the criminal action ofreng” 1d. (citation omitted) This
encouragement can even be signs or gestldesAdditionally, “la] defendant who
embarks upon a course of criminal conduct with i&leresponsible for those crimes
which he could reasonably anticipate would be phtihat conduct.”State v. Liles237
S.W.3d 636, 640 (Mo. App. S.D. 2007). This camltas a juvenile being held
accountable for a crime even though their culpbhiti the crime is significantly
diminished.

The difficulty with this standard for juvenile ikat four of the juvenile factors
recognized by the United States Supreme Cour{&ysusceptibility to peer pressure;
(2) an inability to extricate themselves from aretproducing environment; (3) an
inability to appreciate risks and consequences,; @)dctual involvement in the crime.
Miller v. Alabama,132 S.Ct. at 2468. A juvenile might participateaicrime because of
his susceptibility to peer pressure and/or an Iitgld extricate herself from a crime-
producing environment. A juvenile also might erngaga course of criminal conduct,

which starts out with minor offenses and escalatiesa burglary with the use of a
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switchblade. Even if she did not use the switcti]ahe would be liable because under
Missouri law, she would be liable for anything tehe could reasonably anticipate when
she began to engage in the criminal cond&tate v. Liles237 S.W.3d at 640. The
difficulty with applying this standard to a juvemils that while an adult might be able to
reasonably anticipate what might happen, a juvendeld not.

The mandatory three-year incarceration period,dvar, will not allow the judge
to consider these four juvenile factors when anileds convicted of ACA through
accomplice liability. The juvenile who acts as tbekout while his friends use a
switchblade to break into a house is subject tdlhee-year period of incarceration just
as is an adult who uses a switchbfamestab someone. Indeed, a juvenile who acts as
the lookout while his friend breaks into a housd has a switchblade in his pocket is
subject to the same mandatory three-year periaacafceration as the adult who uses
the switchblade to stab someon&e¢State v. Blackwel®78 S.W.2d 475, 477-478 (Mo.
App. E.D. 1998). The mandatory incarceration i of the ACA statute does not
allow full consideration of these factors. It dtés Article I, § 21 of the Missouri

Constitution.

¥ Section 556.061 RSMo. (Cum. Supp. 2013) includesitchblade knife in its

definition of deadly weapon.
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4. The ACA Statute’s Mandatory Three-Year Incarceration Has no
Penological Justification.

In Graham v. Floridathe United States Supreme Court stated one dfities
when conducting an independent review of a semegnmiactice is to considewhether
the challenged sentencing practice serves legiimpeanological goals.Grahamat 67.
(citation omitted) The Court went on to say that there are four atecepenological
justifications for a sentence — retribution, detage, incapacitation, and rehabilitation.
Id.

Jerri respectfully submits that with all the fasttinat a sentencer is required to
consider, there are simply too many variablesltimamandatory incarceration of any
length for juveniles. It is inevitable that witbresideration of all of the factors mentioned
in ThompsonRoper, GrahamandMiller, a court will determine that for some juveniles,
prison is not just or appropriate. Upon a findihgt prison is not just or appropriate,
none of the recognized penological justificatiopplees and a sentencemaindatory
incarceration, regardless of its length, is disprtpnate.

If a court determines that prison for the juveml@njust and inappropriate,
retribution is not a valid penological justificati@f a mandatory three-year period of
incarceration. The Court @Grahamstated,[t|he heart of the retribution rationale is that
a criminal sentence must be directly related toprsonal culpability of the criminal
offender.” Id. If the judge has already determined that prisarotsappropriate and just,
however, the judge has decided that the wrongdwitttim and society is more

appropriately balanced in other ways.
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If a court determines that prison for the juveml@njust and inappropriate,
incapacitation is not a valid penological justitioa of a mandatory three-year period of
incarceration. The judge has determined thatistkeof reoffending is not great enough
to require imprisonment and, in the case of the AT#ute, three years provides only a
minimal period for which the community is “protedté Spending three years in prison
would result in hothing more than the purposeless and needlesssitigpoof pain and
suffering.” (SeeCoker v. Georgia433 U.S. 584, 592 (1977)).

If a court determines that prison for the juveml@njust and inappropriate,
deterrence is not a valid penological justificatafra mandatory three-year period of
incarceration.Grahamwas clear that juveniles rarely take a possiblallpgnishment
into consideration when acting and the punishmeissae in that case was LWOP.
Graham v. Florida560 U.S. at 72.

Finally, if a court determines that prison for jbeenile is unjust and
inappropriate, rehabilitation is not a valid pergi@l justification of a mandatory three-
year period of incarceration, since the judge bekethe juvenile can be rehabilitated
outside of prison. People who are incarceratee Ih@en judged by the court to need
incarceration in order to be rehabilitated, incayaéed, or to provide retribution for the
victim and the community.

Despite these findings, however, the ACA statulérequire the court to send the
juvenile to prison anyway. Jerri respectfully sutsnthat sending her to prison if there

has been a finding that no penological goal wilsbeved by sending her to prison
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constitutes cruel and unusual punishment and @slAtticle I, § 21 of the Missouri
Constitution.

The State, in its brief, argues that when the dimurt made its ruling on the lack
of a penological justification for the mandatorypysion of the ACA statute, it was
“pitting the judgment of the court against thatled duly elected legislature.” (App. Br.
30-31) The State, citin8tate v. Pribble285 S.W.3d at 314, argued that “[s]Jubstantial
deference is given to the legislature’s determamatif proper punishment.” The State’s
argument, however, fails for the simple fact thaew the legislature determined the
proper punishment for the ACA statute, it did soddults, not juveniles. Two points
clearly demonstrate this.

First, as discussed earlier in this brief, the erhfirst degree assault has no
minimum age for certificationSee§ 211.071.1. Thus, theoretically, a juvenile asng
as five could be certified for first degree assabiithen the felony complaint was filed
she could then be charged with ACA as well anduigest to a three year period of
incarceratiort’ A similar concern was brought up@rahamwhen the Court discussed
how a juvenile as young as 5 could be prosecutedeidain crimes and given LWOP.
Graham v. Florida560 U.S. at 67. The Court indicated that whiis thas not realistic,

it highlighted ‘that the statutory eligibility of a juvenile offeadfor life without parole

19n State v. Nathar404 S.W.3d 253, 259-260 (Mo. banc 2013), this €beld that
once a juvenile was certified to stand trial agdults, the State could charge a juvenile

with any crimes it felt were appropriate, not jtist ones alleged in the juvenile petition.
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does not indicate that the penalty has been emtitiiseugh deliberate, express, and full
legislative consideration.1d. Jerri respectfully submits that the fact thahdd as

young as five could be charged with first degremak and ACA and have a mandatory
three year period in prison imposed on her higldighe same. The punishment for the
ACA offense has been endorsed for adults, not jleenThe degree of deference then is
not as substantial for juvenile offenders.

Second, in its order, the circuit court pointed that our legislature does not
consider juveniles when enacting criminal stattes. 121). The only criminal statute
that has any language regarding a juvenile offersdfinst degree murdet. That statute,
however, has not been amended since 198te v. Hart404 S.W.3d at 245. Further,
the holdings oRoperandMiller have all but completely invalidated its applicatio
juvenile offenders. Additionally, the only othe@attes with mandatory incarceration
provisions that apply to juveniles are first degraee and first degree sodorfyThose
statutes, however, have sections in them thajuf@nile offenders, are constitutionally

questionable in light offiller **and patently unconstitutional in light 8raham**

1 Section 565.020.
12 Section 566.030 (Cum. Supp. 2013) and sectior0666(Cum. Supp. 2013).
13 Section 566.030.2(3) and section 566.060.2(3)iredjte imprisonment without

eligibility for parole for thirty years if the vigh is under twelve.
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The analysis fronGrahamapplies here too. Theoretically, a five year-cbdild
rape his eight year-old sister, get certified, egakive a sentence thirty years.
Theoretically, that same five year-old could ragedight year-old sister in a vile manner
and receive LWOP. All would concede the first sremis unrealistic and that the
second scenario is both unrealistic and unconistital, since the juvenile would be
receiving a sentence of LWOP for a non-homicidemge. As with the example in
Grahamof a five year-old receiving a sentence of LWOPdmon-homicide offense,
these scenarios highligtitat the statutory eligibility of a juvenile offeadfor a life
sentence with no eligibility for parole for thinpears, and the fact that the legislature has
passed two criminal laws that have sections patemitonstitutional for juvenile
offenders does not indicate that the penalties baea endorsed through deliberate,
express, and full legislative consideration. Thé&dknce to the legislature then is not as
great with juveniles as with adults.

F. Objective Indicia in Missouri Demonstrate a Statewile Consensus Against a

Three-Year Mandatory Incarceration Period.

While Jerri is not challenging a specific punishmehe is challenging a
sentencing practice for all crimes that currentiniate prison for juvenile offenders.

Therefore, objective indicia from within the stafeMissouri also need to be shown to

14 Section 566.030.2(4) and section 566.060.2(4)irequsentence of LWOP if the
victim is under twelve and the offense wasitrageously or wantonly vile, horrible or

inhumane, in that it involved torture or deprawfymind.”
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support the argument that this Court should coedttissouri’s constitution to provide
more protections for juvenile offenders than thddfal constitution, and,that Article |, §
21 prohibits mandatory incarceration for juvenifeenders. Jerri can point to five such
indicia: (1) 8 211.071 RSMo. (Cum. Supp. 2013);§211.073 RSMo. (Cum. Supp.
2013); (3) a decrease of over 25% in the past akyears of the number of juveniles
certified to stand trial as adults; (4) the essdivhent of the juvenile justice task force;
and, (5) the opposition to mandatory incarceratibjuveniles by several Missouri
advocacy group¥. In Atkins v. Virginia,536 U.S. 304, 312 (2002), the United States
Supreme Court stated that what is considered tyled and unusual punishment should
be determined by current standards, which are netiably to be determined by the
statutes passed by the legislature.
1. §211.071 RSMo.
The stark reality of juvenile justice in America‘tbat many States use mandatory

transfer systems: A juvenile of a certain age wa® ¢dommitted a specified offense will

15 Although it is not included in the discussion bfextive indicia, Jerri believes another
relevant factor for the court to consider in demgdihat Missouri’s constitution grants
more protections than the Federal constitutiohésfact that Missouri is seen throughout
the country as having a “model” juvenile justicsteyn. Marian Wright Edelman,
President and co-founder of the Children’s Defdfiged and a renowned advocate for
children, has highly praised Missouri’s juvenilestgm. An article written by her about

Missouri juvenile system is included in the Appead{Exhibit N, pp. A77-A78)
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be tried in adult court, regardless of any indialized circumstances.Miller v.
Alabama,132 S.Ct. at 2475. “Moreover, several Statesrad lodge this decision
exclusively in the hands of prosecutors, again wdtstatutory mechanism for judicial
reevaluation.”ld. “And those ‘prosecutorial discretion laws are ulyusilent regarding
standards, protocols, or appropriate considerafmmdecision making.”ld. (citing
Dept. of Justice, Office of Juvenile Justice andifdgiency Prevention, P. Griffin, S.
Addie, B. Adams, & K. Firestine, Trying Juveniles &dults: An Analysis of State
Transfer Laws and Reporting 5 (2011)).

Missouri is an exception to this general rule.Missouri, a ruling by a juvenile
court judge is thenly way a juvenile can be transferred to the aduthicral justice
system.See8§ 211.071.1. Cases for juveniles always start irjukienile division of
circuit court because the Missouri legislature te@®gnized that there is a presumption
that a juvenile’s culpability is less than thataof adult and that there is a presumption
that a juvenile should have her case handled ijuthenile division, regardless of the
juvenile’s agé® and regardless of the offense. Not even an ai@yaf first degree
murder or armed criminal action automatically réesul a juvenile being transferred to
the adult criminal justice system. While there @edain offenses that require the court

to have a certification heariftgno offense requires that a case be transferraduth

'8 A juvenile must be under the age of ISee§ 211.071.1 RSMo. (Cum. Supp. 2013)

" These crimes aréirst degree murder und€r565.020, second degree murder under §

565.021, first degree assault under 8 565.050iiercape under 8§ 566.030 RSMo.
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criminal court. The presumption that a juvenileése should be handled in the juvenile
division of circuit court remains unless, and yrhk juvenile officer (not the prosecutor)
convince the juvenile court judge that the juvesheuld have her case transferred to
adult criminal court.

Further, 8§ 211.071.6 requires that the juvenilerictake into account a juvenile’s
youth and maturity before making the decision é&ms$fer her case to adult court. Jerri
respectfully submits that this demonstrates thatMissouri legislature recognizes that
even when juveniles commit very serious offensesymstances may exist that warrant
not only not sentencing a juvenile like an adulit, diso not handling her case like an
adult at all. Thus, a juvenile judge can consttierjuvenile factors to prevent a juvenile
from even being at risk to going to prison. Set2d1.071 demonstrates a statewide
consensus against mandatory incarceration becawigdes in many other states, the
commission of a serious offense may not even rasaltjuvenile being at risk for going
to prison. Not only are juveniles who commit ses®@ffenses not required to go to

prison, they are not required to enter the crimjustice system.

(Cum Supp. 2009) as it existed prior to AugustZt8,3, rape in the first degree under §
566.030 RSMo. (Cum. Supp. 2013), forcible sodomyenrg 566.060 RSMo. (Cum.
Supp. 2009) as it existed prior to August 28, 2@&b8lomy in the first degree under §
566.060 (Cum. Supp. 2013), first degree robberyeu8db69.020, and distribution of

drugs under § 195.211 RSMo. (Cum. Supp. 2003).
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Section 211.071 shows that Missouri has endoesatiput into practice, the
constitutional principle that juveniles are lesfpable than adults who commit the same
crimes. The diminished culpability of juvenile effders is whyll cases start in juvenile
court and why there is a presumption that a jueenitase should be disposed in juvenile
court. Section 211.071 shows that Missouri ha®esadi, and put into practice, the
constitutional principle that juveniles are diffetdéor purposes of sentencing because it
shows there is a presumption that a juvenile shootdeven be sentenced like an adult at
all. Finally, 8 211.071 shows that Missouri had@sed, and put into practice, the
constitutional principle that the juvenile factonsist be considered to ensure a sentence
IS not excessive or disproportional because thatsthas specific provisions that must be
considered before a juvenile is even at risk foenang a sentence that is excessive or
disproportional.

2. 8§211.073 RSMo.

In 1995, the Missouri Legislature enacted § 211 R®%B/0. This statute set up
dual jurisdiction, under which if a certified juvémis convicted of an offense, the trial
judge had the authority to send the juvenile toMhesouri Division of Youth Services
(DYS) for a juvenile disposition, provided the junle had not reached herBirthday.
When the juvenile completed the DYS program, swusfodlg or unsuccessfully, the trial
court had the authority to either send the juvetailprison or suspend execution of the
sentence and place the juvenile on probation.

In 2013, the Missouri legislature amended § 211,.Qith two significant

changes. First, it extended the time for a juetalbe eligible for dual jurisdiction from
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17 years to 17 years and six monthee8§ 211.073.1. The purpose of this extension was

to prevent juveniles from being disqualified dueheir cases moving slowly through the
court system. (S.L.F. 83) The second major chavagethat unlike the original law,
which stated that judgesayconsider the dual jurisdiction disposition, the laow
requiresjudges to consider a dual jurisdiction dispositi®@ee8§ 211.073.1 Further, if
DYS accepts the juvenile and the judge declinespmse a dual jurisdiction sentence,
the judgemustmake findings on the record as to why dual jugsdn was not an
appropriate dispositionSee8§ 211.073.1(2). The language of § 211.073 costam
exceptions for any specific crime.

Jerri respectfully submits that under the rulestafutory construction and
Missouri case law, the trial judge is to considealdurisdiction regardless of the offense.
Thus, even if the presumption that a juvenile sthidwdlve her case disposed in juvenile
court has been overcome in an individual casegethislature still believes there is a
presumption that a juvenile should be treated diffdy than an adult for sentencing.
That presumption is not overcome until the Statevowes the circuit court not to utilize
the dual jurisdiction program; and, just as thesjule judge must give reasons for
transferring a juvenile’s case to adult, court, ¢hlreuit court must give reasons for not
utilizing the alternative to prison

Section 211.073 demonstrates a statewide consagausst mandatory
incarceration for juveniles because the requirerteitthe trial court consider an
alternative to prison has all but eliminated maadaincarceration. Section 211.073 also

demonstrates that Missouri has endorsed, and fupractice, the constitutional
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principles that juveniles are less culpable thamtadvho commit the same crimes and
are different for purposes of sentencing becaussgiires that they are to be presumed
different for purposes of sentencing. Furtheraose dual consideration is to be
considered for all crimes, the presumption existsafl crimes and potential punishments,
not just LWOP for murder. This presumption extssause of the endorsement of the
principle that they are less culpable than adulie sommit the same crimes. Finally,
section 211.073 shows that Missouri has endorsetipat into practice, the
constitutional principle that the juvenile factonsist be considered to ensure that a
juvenile’s sentence is not excessive or dispropodl. By requiring the trial court to
justify not invoking dual jurisdiction, the legisiae has indicated its belief that a trial
court must consider the juvenile factors befoimpioses an adult sentence.

3. Certification Statistics

“There are other measures of consensus other elgasidtion.” Graham v

Florida, 560 U.S. at 62. (citation omitted)Attual sentencing practices are an important
part of the Court's inquiry into consensusl” (citation omitted)In her two motions in
circuit court, Jerri provided the certification sséics for 2001-2013. (S.L.F. 85-92; 184-
188) Those statistics show that between 2001 80d@,Zhe number of juveniles certified
to stand trial as adults in Missouri increasedkpegin 2006 with 120 juveniles certified.
These statistics also show that a disproportionateber of the juveniles who are
certified are from the St. Louis area. After 200i& number of juveniles who are

certified began to 74 juveniles in 2011, 55 in 2082in 2013, and 68 in 2014 (S.L.F.
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184-188)!® The statistics for 2014 show that 66 juvenileseneertified in 2014. The
average number of juveniles certified between 2881 2007 was 105. The average
number between 2008 and 2014 was 78. That isa028f6 decrease in the number of
juveniles being certified each year in Missouri.

While certification is not a sentencing practid¢es fact remains that a juvenile
who isnot certified cannot go to prison. This drop in deréitions shows that Missouri’s
standards of decency have evolved to a point wijngemiles are only being certified as
adults if it is necessary. Missouri is recognizihgt juveniles, if at all possible, should
have their cases disposed of in juvenile couraldd shows Missouri recognizes that
children are different. And it shows that the diren and consistent direction Missouri is
heading is away from mandatory incarceration bex#ushows Missouri is moving from
sending juveniles to prison at all.

4. SCR 29

SCR 29 is not a legislative enactment but a coratimesolution that establishes a
juvenile justice task force. The task force inédsidix members of the legislature and
twelve others whose duties are “making recommeadatior juvenile justice reform on:
(1) raising the age of juvenile court jurisdictiinage eighteen; (2) removing juveniles
from adult jails pre-trial; and, (3) revising thgeaof certification to adult court.” (S.L.F.
84) While minor in comparison to the legislativeaetments of 8§ 211.071 and 211.073,

this resolution still helps to demonstrate a stalewonsensus against mandatory

18 Seethe Missouri Juvenile and Family Division Annuagirt for 2014, page 38.

https://www.courts.mo.gov/file.jsp?id=35207
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incarceration because it is another example ofegislature moving in a direction away
from sending juveniles to prison. SCR 29 is a $stap in this direction, but it is a step
nonetheless.
5. Professional and Legal Organizations
In State ex rel. Simmons v. Ropkt2 S.W.3d at 410-411, this Court discussed
how the opposition to the death penalty for juvesniby social, religious, and professional
organizations helped to demonstrate a nationalesmus against the death penalty for
juveniles. The Court noted that the United St&gsreme Court’s decision Atkins, v.
Virginia, 536 U.S. 304 (2002), showed that the opinionfie$¢ groupsciearly
demonstrated a shift back to reliance on such eeeléo confirm the national consensus
that evolving standards of decency proscribe intposof the death penalty on the
mentally retarded.”ld. at 411. The Court further stated:
Similarly, here, although by no means dispositwe find the

opposition to the juvenile death penalty of theenaairay of groups

within the United States listed above to be coaaistvith the legislative

and other evidence that current standards of dgadmaot permit the

imposition of the death penalty on juveniles.

In her first motion in circuit court, Jerri disaesl how national groups and one
statewide group opposed mandatory incarceratidnKS24-25). There was only one
Missouri group, Families and Friends OrganizatmnReform of Juvenile Justice

(FORJMO), that opposed mandatory incarceration. AQgust 24, 2015, however, the
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Juvenile Law Center filed an amicus brief in thase (Am. Br. 1-32). In the Appendix to
the brief are the names of several groups andiohails who have signed on to the brief
(Am. Br. App. 1-20). Many of these groups are Miss based including: (1) The
American Civil Liberties Union (ACLU) of Missour{2) The Missouri Association of
Criminal Defense Lawyers (MACDL); (3) The Misso@itizens United for the
Rehabilitation of Errants (CURE); (4) The MissoRBiiiA; and, (5) the St. Louis
University Law Clinic. (Am. Br. App. 2-11) Jemespectfully submits that by applying
the analysis used by this CourtState ex rel. Simmons v. Ropeher case, these six
groups’ opposition to mandatory incarceration hédpshow a statewide consensus
against mandatory incarceration for juvenile offenrsd

The importance of these five indicia cannot be ergrhasized. The State has
argued that the principles establishedlpmpsonRoper,Graham,andMiller do not
apply to the ACA statute. The independent reviesguwksedsupra,refutes this
assertion. Even if it doesn’t, however, it doesn&tter. Missourihas endorsed these
principles and has put them into practice. In @oldito demonstrating a statewide
consensus against mandatory incarceration, thdggamlso show that this Court should
construe the Missouri constitution to provide mpretections for juvenile offenders.

The analysis of the statewide consensus paratielanalysis of a national
consensus. A national consensus was shown bydeggesenactments showing a
movement away from the death penalty and life withgarole. Jerri respectfully
submits that there is a statewide consensus vgikl#&ive enactments showing a

movement away from mandatory incarceration and tdsvlexibility with juvenile
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cases. A national consensus was also shown hgftequency of the death penalty and
life without parole for non-homicide offenses. dddition, it was shown with evidence
that the juvenile death penalty in the modern eaia imposed largely in a few states.
Jerri respectfully submits the evidence that degifons have dropped over the past years
and are disproportionately in certain areas ofsth&e also helps to show a statewide
consensus against mandatory incarceration for jlegen

G. The State Ignores The Objective Indicia That Demorigate a Statewide

Consensus Against Mandatory Incaceration.

In its brief, the State ignores entirely § 211.@n8l only mentions § 211.071 to
point out that a certification hearing is requifedthe offenses of first degree rape and
first degree sodomy. The State, however, igndrasttansfer is not necessary (App. Br.
33). Itignores the decrease in the numbers @rjues being certified and ignores the
establishment of the juvenile justice task fortestead, the State simply says that the
circuit court found a statewide consensus by “loglkat various state statutes relating to
juvenile justice matters” (App. Br. 33). The St#ten argues that if this “survey” shows
a statewide consensus, the legislature should dlavepassed legislation to forbid the
imposition of mandatory prison sentences.

The State’s argument fails for two reasons. Fin& legislaturdas passed such
legislation. By requiring the trial court to consider an alt&ive to prison, and requiring
the trial court to justify not using this optiontife alternative is viable, the legislature has
virtually eliminated mandatory incarceration fovgumiles already. Second, the State fails

to remember that when considering whether or rmmtresensus against a particular
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punishment has emerged, the focus is not on alesadbuit on the direction, and the
consistency of the direction, away from the punishtn By maintaining the practice of
requiring a judge to certify a juvenile for all effses, requiring trial judges to consider an
alternative to incarceration, establishing a julejustice task force, decreasing the
number of juveniles certified each year by over 28%@ by seeing the formation of
several groups that oppose mandatory incarcertdrgavenile offenders, Missouri has
been heading in a consistent direction away fromdagory incarceration for juveniles.
This consistent movement is what forms the consensu

The State cited a number of cases from Pennsylvlimais, Massachusetts,
Minnesota, and the United States Court of AppefsCircuit, to support its argument
that the 8 Amendment is not violated by the mandatory incatien provision of the
ACA statute (App. Br. 32-33; 38-42). The fact th#ter jurisdictions have held that
mandatory incarceration does not violate tieA@endment, however, has no bearing on
this case. The decisions of those courts do riptthes Court in determining whether a
statewide consensus against mandatory incarcemtiets in Missouri.

Ironically, the State argued that Jerri’s relianceState v. Lylavas misplaced
(App. Br. 35-36). The State attempted to distispuwhat the lowa Supreme Court did in
Lyle from what Jerri is asking this Court to do in hase. The State argued that “the
lowa Court relied on peculiar aspects of lowa I§App. Br. 35). The State then pointed
out how the lowa legislature gave judges discretosentencing matters for juvenile

offenders, removing mandatory sentencing for juesrnin most cases (App. Br. 35). The
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State also pointed out to how the lowa Court relda trilogy of recent juvenile cases
decided by the court under the lowa ConstitutiopABr. 36).

The State was correct in one respect. The lawaie®ne Courtid rely on these

objective indicia from its state. It applied thedgective indicia to the general principles

established byhompsonRoper,Graham,andMiller. This ispreciselywhat Jerri is
asking this Court to do in her case. Furthereas drgues here for Missouri, the lowa
Supreme Court stated that the state’s movement &aaymandatory sentencing for
juveniles for most crimedtelps illustrate a building consensus in this statéreat
juveniles differently in our courts differently thadults” State v. Lyle§54 N.W.2d at
388. (emphasis added) The State’s assertiodénats reliance oihyle is unavailing is
misplaced.

H. The Mandatory Incarceration Provision in the ACA Statute Does Not Allow

the Court to Consider the “Incompetencies of Youth”and Violates

A Juvenile’s Right to Due Process under Article 18 10 of the Missouri

Constitution.

The analog of Article I, § 10 is the TAmendment. tnder the Due Process
Clause of the Fourteenth Amendment, criminal proseas must comport with
prevailing notions of fundamental fairnes€alifornia v. Trombettal04 S.Ct. 2528,
2532 (1984). As discussesijpra,the objective indicia in Missouri that demonstrate
statewide consensus against mandatory incarcesorshow that this Court should
interpret the Missouri constitution to provide mgretections for juvenile offenders in

all respects, not just cruel and unusual punishmé&hts, the prevailing notions of
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fundamental fairness for juvenile offenders arénargn Missouri than the rest of the
country. Therefore, Article I, 8 10 provides maretection for juvenile offenders than
the 14" Amendment.

As discussedsupra,in Graham v. Florida560 U.S. at 78, the United States
Supreme Court discussed the “special difficultiesogintered by counsel in juvenile
representation.” IMiller, the Court reaffirmed this point and added that the
“incompetencies of youth,” could lead to a juverikng charged and convicted of a
greater offense and that it was necessary foraheesce to take this reality into account
before imposing a just sentenddiller at 2468. These difficulties are just as muchrof a
issue for a juvenile who faceslyamount of time in prison.

In Missouri, however, this issue is exacerbatethieyfact that many juveniles are
represented by public defenders. This Court hiasaeledged the caseload issue with
public defenders, bluntly acknowledging that “[t}jmeblic defender's office, however,
currently is facing significant case overload peshs.” State ex rel. Public Defender
Commission v. Pratt€98 S.W.3d 870, 875 (Mo. banc 2009). An obviaoiffscdIty with
case overload problems is too little client contalthis causes trust issues between public
defenders and their clients even with adults. Give difficulties many juveniles have
with trusting adults, this lack of client contaeincbe even more problematic.
Undoubtedly in some cases it results in the jueendt sharing with her attorney all
relevant information or not taking sound advicearirber counsel. Although this causes
les unfairness when the result is a juvenile spanthree years in prison is less than

when it results in a LWOP sentence, it still isug ghrocess violation.
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Another difficulty with high caseloads is that ceasan move more slowly. This
has special relevance for juvenile offenders bex#us alternative to prison vanishes if
their cases are not disposed by the time theyltdryears and six months old. As the
circuit court noted in its order, Jerri’s currentbtic defender is her second attorney and
he inherited several other cases when he tooklmretase (L.F. 113). This caused a
delay in her case through no fault of her own (ILE3).

By establishing a categorical rule against mamganhcarceration for juvenile
offenders, there is less of a risk that the diffieg that are associated with the
incompetencies of youth will result in a juvenil@king choices that put her in a position
where she must be sent to prison. It also preeptsenile from being in a position
where she has to go to prison because her cas®tgkt disposed before she turns 17
years and six months old. Eliminating mandatocameration will allow the judge the
flexibility of not having to send a juvenile to pon whom he thinks should not go but
has no alternative. It is what is necessary totitieeprevailing notions of fundamental

fairness that exist in Missouri for juvenile offeard.
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CONCLUSION

The evolution of juvenile jurisprudence has essdigld certain constitutional
principles. First, juveniles are less culpablenthdults who commit the same crimes.
Second, juveniles are constitutionally differentpoirposes of sentencing and criminal
procedure laws must take that into accoukinally, youth and its attendant
circumstances (juvenile factors) must be consideeghrdless of the offense and
potential punishment in order to ensure that anigks sentence is not excessive or
disproportional. An independent review shows thahdatory incarceration violates
these three principles. Further, there are oljedtidicia in Missouri that demonstrate a
statewide consensus has emerged against mandatargeration for juvenile offenders
and show how Missouri has endorsed, and put irgotjge, these principles. This
consensus supports Jerri’'s argument that the Missonstitution should be construed to
provide more protections than the Federal conginwdand that the prevailing notions of
fundamental fairness for juvenile offenders arenaign Missouri than the country as a
whole. Thus, the mandatory incarceration provisiothe ACA statute violates Article I,
8 21 and Article I, 8 10 of the Missouri constituti The circuit court correctly held the
ACA statute to be unconstitutional for juvenileaftiers. This Court should affirm its

ruling.
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Respectfully submitted,

/sl James Egan

James Egan, Mo. Bar No. 52913
Attorney for Relator
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Springfield, Mo. 65806

Phone: 417-895-6740
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E-Mail: James.Egan@mspd.mo.gov
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