IN THE SUPREME COURT OF MISSOURI

SC93848

MISSOURI BANKERS ASSOCIATION AND
JONESBURG STATE BANK,

Appellants,
V.
ST. LOUIS COUNTY, MISSOURI AND
CHARLIE A. DOOLEY, IN HIS OFFICIAL CAPACITY AS
COUNTY EXECUTIVE,

Respondents.

Appeal from the Circuit Court of St. Louis Counkfissouri
Division Number 33
The Honorable Brenda Stith Loftin, Presiding

SUBSTITUTE REPLY BRIEF OF APPELLANTS

STINSON LEONARD STREET LLP
Jane E. Dueker, #43156

Charles W. Hatfield, #40363

Jamie L. Boyer, #55209

7700 Forsyth Boulevard, Suite 1100
St. Louis, Missouri 63105

(314) 259-4559 (telephone)

(314) 259-4492 (facsimile)
jane.dueker@stinsonleonard.com
chuck.hatfield@stinsonleonard.com
jamie.boyer@stinsonleonard.com
Attorneys for Appellants

WV €€:0T - #T0Z ‘G2 [MdVY - [HNOSSIA 40 LdNO0D INIHANS - pajid Ajjedluonods|3



TABLE OF CONTENTS

TABLE OF AUTHORITIES ... I
REPLY ARGUMENT ...ttt ettt e e e e e e e 1
l. THE CURRENT CONTROVERSY IS NOT MOOT SO LONG ASIE

ORDINANCE REMAINS PART OF THE ST. LOUIS COUNTY CODAND

APPELLANTS ARE ENTITLED TO A JUDGMENT THAT THE ORINANCE

IS VOID. .. e 1
Il. THE ORDINANCE IMPOSES TAXES ON LENDERS AND VIOATES THE
HANCOCK AMENDMENT. ..o D...
[ll.  THE ORDINANCE ILLEGALLY DELEGATES JUDICIAL AUTHORITY TO
THE MEDIATION COORDINATOR. ...ooiiiiiiiiee et 12
IV.  THE ORDINANCE IS NOT A PROPER EXERCISE OF THEOOUNTY'S
POLICE POWER. ... et e e e e e e e nnnnmmnnrnnes 15
V. APPELLANTS' BRIEF ADDRESSES THE REMAINDER OF REGNDENTS'
ARGUMENTS. L. e e s 22
CONCLUSION ..t e e e e e 22

WV €€:0T - #T0Z ‘G2 [MdVY - [HNOSSIA 40 LdNO0D INIHANS - pajid Ajjedluonods|3



TABLE OF AUTHORITIES

Cases

Asbury v. Lombardli

846 S.W.2d 196 (M0O. bancC 1993) ........uuuiimiiiiieiiiee e
Bldg. Owners & Managers Ass'n of Greater Kansag CitCity of Kansas City,

Missouri 231 S.W.3d 208 (Mo. Ct. App. 2007) ..ccceeeeeeeeeeeeennns

Bratton v. Mitchel|

979 S.W.2d 232 (MO. Ct. APP. 1998).....evererrerrerreererrernrenens

C.C. Dillon Co. v. City of Eureka

12 S.W.3d 322 (Mo. banc 2000).............ummmmmmmeeeeeeeriiiiniaeeeeenn

Chesterfield Fire Prot. v. St. Louis County

645 S.W.2d 367 (M0. banc 1962)...........oemveeiiiiiiiiiiin,

Duetsche Bank Nat'l Trust Co. v. City of Providence

P.C. No. 10-1240 (Super. Ct. R.I. 2010)....cceeeeerrriiiireeeeeeeeennnns

Easthampton Sav. Bank v. City of Springfield

874 F.Supp.2d 25 (D. MaSS. 2012) ........eeveeeeeeerrerresresresresrennon.

Flower Valley Shopping Citr., Inc. v. St. Louis Cgun

528 S.W.2d 749 (Mo. banc 1975) ........c.cuvvmeeeiiiiieeeeeeeeee

Grace v. St. Louis County

348 S.W.3d 120 (MO. Ct. APP. 2011 .eveeererrreerreeresrersrenens

Page(s)

WV €€:0T - #T0Z ‘G2 [MdVY - [HNOSSIA 40 LdNO0D INIHANS - pajid Ajjedluonods|3



Levinson v. City of Kansas City

43 S.W.3d 312 (MO. Ct. APP. 2001)......eieeeeeeeeeeeeeeeeeeee e eee e enenene e 3
Loving v. City of St. Joseph

753 S.W.2d 49 (MO. Ct. APP. 1988).....eveeeeeeeeeeeeeeeeeeeeeeeeeeeeeee oo, 8.9, 11
Morrow v. City of Kansas City

788 S.W.2d 278 (M0. banc 1990) .........uuuimmmmmm i 2
State ex rel. Shepley v. Gamble

280 S.W.2d 656 (M0. banc 1955) ......ccuuuummm e 16, 17
St. Louis County v. City of Manchester

360 S.W.2d 638 (M0. banC 1962) ........uuiiim et 1B n. 8
State Tax Comm'n v. Admin. Hearing Comm'n

641 S.W.2d 69 (M0. banc 1982) .........coii ettt 12, 13

State ex rel. Volker v. Cargy

136 S.W.2d 324 (1940) ...ttt et 2

XO Missouri, Inc. v. City of Maryland Heights

362 F.3d 1023 (8th Cir. 2004) ....ccceeeiiieeeeeee et 2

Zahner v. City of Perryville
813 S.W.2d 855 (M0. DaNC 1991) ......uuuuurteceeeeieeeeieieieeeeeeeeeieeeeeeeeeeeeeeeeeeeeees 8n.5
Zweig v. Metrop. St. Louis Sewer Dist.

412 S.W.3d 223 (M0. DANC 2013) ..eeeeiiiies e 5,6,7

WV €€:0T - #T0Z ‘G2 [MdVY - [HNOSSIA 40 LdNO0D INIHANS - pajid Ajjedluonods|3



Statutes

Missouri Revised StatutesS8 443.454 ... e 3.5n.2 22

Other Authorities

Missouri Constitution § 18(c)

WV €€:0T - #T0Z ‘G2 [MdVY - [HNOSSIA 40 LdNO0D INIHANS - pajid Ajjedluonods|3



REPLY ARGUMENT

THE CURRENT CONTROVERSY IS NOT MOOT SO LONG AS THE
ORDINANCE REMAINS PART OF THE ST. LOUIS COUNTY CODE
AND APPELLANTS ARE ENTITLED TO A JUDGMENT THAT THE

ORDINANCE IS VOID.

Respondents argue this case is moot because Missatised Statute § 443.454
"superseded"” the Ordinance, making further relrefacessary. (Substitute Brief of
Respondents ("Resp. Brief") at pp. 12-15.) TherCslwould reject this contention
because it relies upon misrepresentations and t@rpietations of Missouri law. For the
reasons expressed in the Substitute Brief of Apptl("Appellants’ Brief"), as well as
the reasons that follow, this case is not moot.

According to Respondents, a judgment declaringtftinance void—as opposed
to a ruling that this case is moot—is inapproprizeause a "void ordinance is one for
which there was no authority at the time of enaatifieso "[r]ather than being void, the
ordinance has been superseded to the extent ther pownact it was derived from
Section 18(b), and the County has affirmed thiaicks authority under Section 18(b) to

continue enforcement of the Mediation Progrdn{l4. at p. 14.) This is an incorrect

! Contrary to Respondents' claim—made without citatmthe Legal File or Appellants'
brief—Appellants do not contend that the enactnoéigt 443.454, standing alone, makes
the Mediation Program void. (Resp. Brief. at p.) 1Appellants’ argument is the

1
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statement of the law insofar as it insinuates amance is only void if no authorizing
authority existed when the ordinance was enacted.
Missouri courts have long held that an ordinancg bexome void if it conflicts

with a_ subsequently enacted statusee, e.g., Morrow v. City of Kansas Cit$8

S.w.2d 278, 281 (Mo. banc 1990) ("The powers gdhatenunicipality must be
exercised in a manner not contrary to the publicp®f the state and any provisions in
conflict with prior or subsequent statute statutesst yield.");State ex rel. Volker v.
Carey, 136 S.W.2d 324, 325 (1940) ("The rule follows: &itthe ordinances or charter
provisions are or become in conflict with priorsabsequent state statutes, such
ordinances or charter provisions are or becomel,\ad must yield to the higher law.");
XO Missouri, Inc. v. City of Maryland Height362 F.3d 1023, 1026-1027"(&ir. 2004)
("While it is true that the City passed the Ordicabefore the state enacted Senate Bill
369 ... [i]t does not matter that the City pasgedOrdinance first. The City, as a
political subdivision of the state, cannot excesslduthority granted by the state and

must accept the state's election to limit that autyr")

opposite. They contend that until a judgment dedjethe Ordinance void is entered,
Appellants remain subject to the possible enforecdgragthe Ordinance, as well as other
legal ramifications like clouds on title and lawtsui See, e.gApp. Brief at p. 22.) The
uncertainty created by the Ordinance's continueldigon in the County Code is

precisely why this case is not moot.
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Respondents' discussionlagvinson v. City of Kansas Ci#3 S.W.3d 312 (Mo.
Ct. App. 2001), is misleadind.evinsonis cited for the proposition that a "void
ordinance is one for which there is no authoritthattime of enactment.” (Resp. Brief at
p. 14.) Appellants do not contest that an ordieagtacted without authority is void.
But Appellants do contest the inference that Redpots ask the Court to draie., that
only ordinances passed without "authority at theetof enactment” are void. As the
foregoing paragraph illustrates, that is not the la

Similarly unpersuasive is Respondents' relianc€ .@h Dillon Company v. City of
Eureka 12 S.W.3d 322, 325 (Mo. banc 2000), which isccita the principle that "where
an enactment supersedes the statute on whichigants rely to define their rights, the
appeal no longer represents an actual controversy .(Resp. Brief at pp. 14-15.)

There, plaintiff challenged a version of a stathi was expressly repealed the following

year by a new statuteC.C. Dillon, 12 S.W.3d at 324. The court held plaintiff's
challenge to the prior, repealed statute was miabtAppellants do not contest that a
claim based on an expressly repealed statute i$. ng@eeApp. Brief at p. 21 n. 4.) But
that is not the situation here. The Ordinance ma®xpressly repealed by § 443.454. It
remains part of the St. Louis County Code. Conertiy, Appellants' claims were not
rendered moot by 8§ 443.454's enactment.

Respondents contend Appellants' relianc®matton v. Mitchell 979 S.W.2d 232
(Mo. Ct. App. 1998), is misplaced because "it isinfbormal County statements which
have rendered this Section 18(b) challenge mootdibéer the enactment of the

superseding statute." (Resp. Brief at p. 15.) tRereasons stated in Appellants' Brief,
3
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Brattonis on all fours with the present case. Most ratg\here, it was an "informal
County statement” that the Court of Appeals relipdn to declare this case moot. In a
letter brief filed with the Court of Appeals aft®@d43.454's enactment, the County
Counselor stated “[tlhe County has abandoned fts@ment efforts and will not
resume them in light of the General Assembly's dof@te decision to affirmatively
withdraw this opportunity from Missouri's resideft¢App. Brief Appx. at p. A61.) The
Court of Appeals concluded that "[b]ased on ther@ga concession, we find it
unnecessary to consider this controverdy."

TheBrattonmemo, like the County's letter brief, was writedter an intervening
action changed the lawsuit's landscape. Thermtarvening opinion by the Supreme
Court of Missouri changed the interpretation of plagole statute, whereas here, the
enactment of 8 443.454 rendered the Ordinance \Ridtton, 979 S.W.2d at 235.

There, the memo could not, standing alone, granntilf the relief she sought because
“[a]s long as a contrary judgment remains of recBrdtton's exposure to being declared
to have one prior remand is still a viable, ripguis, allowing appellate actionld. at p.
236. Here, the County's concession, on its ovavde Respondents exposed to the
possibility that the Ordinance will be resurrectad enforced against them. So, like the

Brattoncourt, this Court should hold that Respondents'emétled to have the judgment
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changed to show [their] status the same as agoeedhe [letter brief]."Id.
Respondents are entitled to a judgment that then@nde is void.
Il. THE ORDINANCE IMPOSES TAXES ON LENDERS AND VIOLATES
THE HANCOCK AMENDMENT.
Respondents contend the Ordinance does not impydp&rLenders for two
reasons: (1) because the Mediation Program is sibtgra "new responsibility with

attendant costs,"” not a "tax payable to the goventnmdirectly through a third party,”

and (2) because a third party, not the Countyectdlthe Mediation Program revenues.

(Resp. Brief at pp. 18-19.) These contentions cawithstand close scrutiny. For the
reasons stated in Appellants' Brief, as well asatigegments below, the Ordinance
violates Missouri's Hancock Amendment.

To be clear, the fees imposed by the Ordinancereeelationship to any
services rendered and Respondents' Brief makesahattempt to argue otherwisdd. (

at pp. 18-21.) A charge with no connection toraise "has all of the essential

characteristics of a levy, i.e., an act that createobligation to pay that is not contingent

?Respondents do not meaningfully address the argismaised in Points I(C)-(G) of
Appellants' Brief, stating only that Appellantstgaments as to alleged conflicts with
other State statutes have become moot in lightefeneral Assembly's specific
declaration of policy in Section 443.454 RSMo."efR. Brief at p. 15.)

® Unless otherwise indicated, capitalized terms lihgesame meaning given to them in

Appellants' Brief and/or the Ordinance.
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upon any later use of the political subdivisio®s/ge." Zweig v. Metrop. St. Louis
Sewer Dist.412 S.W.3d 223, 237 (Mo. banc 2013ge also Bldg. Owners & Managers
Ass'n of Greater Kansas City v. City of Kansas Qitissourj 231 S.W.3d 208, 213 (Mo.
Ct. App. 2007) ("In order for a government chamg@ppear to be a user fee . . . the
charge imposed must bear a direct relationshipeaddvel of services a ‘fee payer
actually receives from the political subdivisio(emphasis in original)). As this Court
noted just last year:

UnderKeller, therefore, charges imposed by a political sulsthwi are

separated into two species: (1) "taxes," whichudel"licenses and fees"

and other levied charges; and (2) "user fees," ware charged for an

individual's use of the political subdivision's\gee . . . However, a tax by

any other name remains a tax. It cannot be tramsf into a user fee by

adept packaging, any more than a zoologist casftvam a horse into a

zebra with a bucket of paint.

Id. at 226-227.

When Lenders send the "Notice of Right to Requesdi&tion” to Homeowners
and the Mediation Coordinator, it must "be accongduby payment to the Mediation
Coordinator of a fee of $100.00." (L.F. 93.) Tfés must be paid regardless of whether
the homeowner mediatetd. This fee is nonrefundabléd. And this fee is required

before a Lender receives a Certificate of Compkamcich is necessary to record the
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deed.ld. There is simply no connection between the $1@fad any service—the fee
is a tax! Zweig 412 S.W.3d at 23Bldg. Owners231 S.W.3d at 213.

Similarly flawed is the $350 fee charged for thedim@on itself. (L.F. 94.)
Although this fee is charged only if a Homeowneregg to mediate, the Lender pays the
same amount regardless of whether the mediatiaralcbccurs, the complexity of the
issues presented and/or how long the mediatios. l&t This fee is also non-refundable,
even if the Homeowner ultimately fails to partidipaunless the parties submit their own
settlement at least one business day before theatiwed (d. at 96.) So, again, the fee
charged bears no relationship to the actual ses\ooavided and "has all of the essential
characteristics of a levy.Zweig 412 S.W.3d at 237. Respondents' contention'that
fee is two-tiered so that the actual amount pardesponds to and is dependent upon the
amount of services being provided," is demonstrédlse. (Resp. Brief at p. 21.)

Respondents attempt to circumvent this well-setdedby asserting that
“[p]layments to third-party vendors do not beconpasd of the government's funds and

therefore are not governmental revenues subjebetélancock Amendment.'ld( at p.

*The record is silent regarding how excess Medig@mygram fees will be spent or how
the Program would be funded if the fees do not cexpenses. Other than stating the
Mediation Coordinator and mediators will be "comgaied solely by the fees established
by this Chapter," there is no other reference w Roogram fees will be utilized. (L.F.
36.) Such ambiguities call into question whethet B what extent the Mediation
Program's operations would remain allegedly uncor@aketo the County's coffers.

7
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19.) Relying orGrace v. St. Louis Count$48 S.W.3d 120 (Mo. Ct. App. 2011),
Respondents contend that if the County outsourceswace—Dbe it trash collecting or
foreclosure mediations—and does not collect themaes, then the Hancock
Amendment is not implicated. (Resp. Brief at pp-2D). This position ignores both the
law and the facts of this ca3e.

The simple fact that Respondents hired a contractperform foreclosure

mediations, without more, does not insulate thesmfa Hancock Amendment challenge.

In Loving v. City of St. Josepi53 S.W.2d 49, 50 (Mo. Ct. App. 1988), plaintsisught

a declaratory judgment that charges to use munitapdities violated the Hancock

*Respondents also cite Zahner v. City of Perryville813 S.W.2d 855 (Mo. banc 1991),
in support of this argument. Bdahneris of minimal precedential value. In that case,
plaintiff was charged an assessment for road ingm@nts and paid that assessment

directly to the contractor performing the workl. at 857. Arguing the assessment was

actually a tax, plaintiff asserted that "ownersdpassessments into the general fund in the

sense that the payments allowed the City to expsortey from its general fund for
purposes other than street improvemeid."at 859. It was that argument which the
Court held was "purely speculativeld. Zahnerwould be analogous if Appellants
argued that the County will generate general regghrough higher property taxes
and/or using fewer resources to deal with probleop@rties. Such an argument, under
Zahner would be speculative. But Appellants do not mideg argument here, so

Zahneroffers little guidance.
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Amendment. There, the City had contracted witloaprofit corporation to "handle the
daily operation of the complex, collect the feas] anaintain accurate records. Any fees
above the cost incurred by the Foundation weretdiided equally with the City.'d.

The court noted that "the Foundation was nothingentioan the agent or
instrumentality through which the City charged féamsthe privilege of playing tennis at
the complex."ld. The City's argument that "the Foundation collédtes fees" was
summarily rejected:

[JJustice would be blind if it failed to detect theal purpose of the effort by

the city to clothe a public function with the mandf private responsibility.

The petition alleges that the purpose here wasddesthe constitutional

bar to collect fees. Such attempts at deceptieraamld as recorded

history . . . The Constitution would be impotensufch a transparent effort

could succeed in defeating a constitutional provisi
Id. at 51. Accordingly, the court held that if théyaould not collect the fee itself, "it
cannot do so through an agent," and remanded # lch

Respondents attempt a similar gambit here, trigngothe the County's
involvement in the Mediation Program with the mardf private responsibility,e., the
Mediation Coordinator's collection of "fees.” Howee, the Mediation Program and
Coordinator are not arms-length third-party vendettsey are the County's agent.
Respondents essentially admit this in their baejguing that the Mediation Program is
not an improper delegation of judicial authoritychase "an agency may perform

adjudicative functions without violating the Comistion so long as the agency's decision
9
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IS subject to 'direct review by the courts.™ (ReBrief at p. 25dquoting Asbury v.
Lombardi 846 S.W.2d 196, 200 (Mo. banc 1993).) Resporsdesminot have it both
ways—they cannot claim the Mediation Program is\ejant to a third party vendor for
purposes of avoiding the Hancock Amendment, but #ieeld the Program from other
constitutional obligations by characterizing iteagovernment agency.

A cursory review of the Ordinance shows that ther@p is not merely a passive
observer of the Mediation Program—it is intimatelyolved with its operation. For
example, the County Counselor must approve sewéthe forms used in the Program,
including the Certificate of Compliance, the forsed by Homeowners to request
mediation, the financial statement form submittgdHomeowners prior to mediation and
a Request for Mortgage Assistance form, also subdity Homeowners. (L.F. 92-94.)
The County is empowered to gather "[a]ggregate wataonitor and/or evaluate the
implementation of the program . .. ." (L.F. 971he County Assessor is implicated
because a Lender who fails to present a Certifich@ompliance when recording a deed
Is subject to a fineld. The relevant County Council Meeting Minutes refléne
Assessor's involvement, stating "the AssessorE®iWill be responsible for
implementation and . . . 'stands ready to assesCibunty in implementation as
necessary.™ (L.F. 107.) And, of course, the @p@ounselor prosecutes violations and
the fines paid by offenders flow into the Countyéfers.

This case is, therefore, a far cry fr@mace Unlike the waste haulers there, who
were "private entities unconnected to the County.an selected through a competitive

bidding process," 348 S.W.3d at 126, the MediaBargram is being created from
10
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scratch by the Ordinance and the Mediation Cootdima charge is appointed by the
County Executive. (L.F. 34-35 &92.) Moreover, idelthe waste haulers {Brace who
provided services without any operational involvetrfeom the County, the Mediation
Program relies upon the direct participation of @mnty Counselor and Assessor, as
well as their staffs. Lastly, unlike the fees et inGrace which were "determined by
the level of service actually provided," 348 S.Wa8d 25, the fees imposed by the
Mediation Program bear no relationship to any piediservices. (L.F. 93.)

Thus, the facts presented are more akinotangthanGrace. The Mediation
Program and Coordinator are the County's agengspdhdents could not have directly
collected the Mediation Program fees—unrelatedhayg are to any service—absent
compliance with the Hancock Amendment. Hopingkict shat burden, the Mediation
Coordinator is tasked with collecting the Prograes. But if Respondents "may not
collect the fee [themselves, they] cannot do souh an agent.'Loving, 753 S.W.2d at

51. Accordingly, the Ordinance violates the HahcAmendment,

¢ Respondents do not meaningfully address the argismaised in Points 11(B)-(C) of
Appellants' Brief, stating only that "[t]he firdiree grounds asserted by Bankers in Point
II. .. are all based upon the assumption thainBdsMediation Program levies a tax
upon those Lenders who wish to file foreclosureddegithout being subject to penalty

.. . None of the fees imposed upon Lenders axg paher directly or indirectly, to
County. Because of that fact, the fees cannoectiyrbe characterized as taxes." (Resp.
Brief at pp. 17 & 18.)

11
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I1l.  THE ORDINANCE ILLEGALLY DELEGATES JUDICIAL AUTHORIT Y

TO THE MEDIATION COORDINATOR.

Respondents' argument that the Mediation Coordingtoot improperly
empowered with judicial authority is based on &stele reading of the Ordinance and a
fundamental misunderstanding of a party's rightitiicial review. Respondents assert
that the Mediation Program is constitutional beeatisperates as a government agency,
and the County Counselor's ability to prosecuteder provides judicial review of the
Coordinator's decisions. (Resp. Brief at pp. 23-2%s noted in Section lsupra
Respondents' characterization of the Mediation Rrmgas an agency is internally
inconsistent with their argument that the Programn arms-length contractor.
Respondents want to have their cake and eat it, Tbey want the Program to be
independent when that helps Respondents avoid ldeamendment compliance, but
then declare the Program is a government agency tae empowers the Coordinator to
make adjudicative decisions. In any event, byGbanty's own admission, the
Mediation Program and Mediation Coordinator areg pathe County government.

As a threshold issue, the expertise that typigalyifies an agency's limited
adjudicative power is wholly missing here. Appetiado not deny that the "complexity
of modern government demands the delegation of smmenistrative and decisional
authority to executive agencies because of thetiqodar expertise."State Tax Comm'n
v. Admin. Hearing Comm'641 S.W.2d 69, 74 (Mo. banc 1982). However,d¢alcy

adjudicative power extends only to the ascertairiraéfacts and the application of

12
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existing law thereto in order to resolve issuesinithe given area of agency expertise."

Id. at 75 (emphasis added). Here, there is no indic#hat the Mediation Coordinator or
mediators themselves possess any expertise indheoiresidential foreclosures. The
Ordinance does not require preexisting knowledgtheriopic, nor does it mandate
training of any kind. Thus, neither the Coordimator the mediators possess the same
expertise as agency employees. More to the pbistlack of specialized knowledge
means there is no area of expertise in which theympowered to ascertain facts and
apply law.

Yet there is no doubt that the Ordinance authotizedViediation Coordinator to
make, at a minimum, quasi-judicial decisions. Anguotherwise, Respondents ignore
key provisions of the Ordinance, including the Maidin Coordinator's power to decide
whether "extraordinary circumstances" justify atoawmance and/or whether the Lender
made a "good faith effort" to mediate. (L.F. 96,897.) The latter determination is
especially important because it precedes the isguaina Certificate of Compliance,
which is, in turn, a prerequisite to recording eeflosure deed without penaltid.

Respondents' contention that “[n]on-issuance ogrifi@ate of Compliance
amounts only to an assertion of probable cause aséd element of the offense at issue,
ignores the real-world implications of the Coordoras decision. (Resp. Brief at p. 24.)
Without the Certificate, a Lender cannot recordoteclosure deed without penalty and
cannot take any further action on the property gitvee cloud on its title. The Mediation
Coordinator is, therefore, empowered with discreiy authority to make decisions that

directly affect a Lender's rights—all without amglicia of expertise.
13
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Equally troubling is that Lenders cannot seek jiadicview of the Mediation
Coordinator's decision. Respondents allege tleaPtbgram's decision-making scheme
is constitutionally sound if "final judgment [is]itin the purview of the judiciary."Id.
at p. 25.) This is an incomplete statement ofldlae Rather, "an agency may perform

adjudicative functions without violating the Comstion so long as the agency's decision

IS subject to 'direct review by the courtAsbury 846 S.W.2d at 200 (emphasis added).

This Court has interpreted "direct review" to méammediately reviewable by the
circuit court without an intervening level of rewi¢ Id. at 201.

Respondents contend the availability of prosecutetisfies the judicial review
requirement. (Resp. Brief at pp. 24-25.) The flalRespondents' argument is that
review relies upon whether the County Counselorddsc'prosecution will even be
initiated,” and is not immediately available to Hggrieved Lender.Id. at p. 24.) The
only references to judicial action contained in @reinance refer to prosecutiare., the
right to use "documents and discussions" from tkediation "to prosecute a violation of
Section 727.700," and a provision that "it shalebsomplete defense to prosecution
hereunder that the Lender has in fact complied thigh{Ordinance's] requirements.”
(L.F. 97.) This leaves the Lender at the Counturidelor's mercy—unable to seek
judicial review of the Mediation Coordinator's finds and unable record a foreclosure
deed without fear of penalty—until a decision retyag prosecution is made.

Moreover, the Ordinance provides no explanationfioat happens if the
Mediation Coordinator denies that a Lender paréitgd in good faith and refuses to issue

a Certificate of Compliance, but the County Coumsdeclines to prosecute. Does the
14
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County Counselor's determination reverse the Coatdi's finding? Can the County
Counselor issue the Certificate or is the mattat back to the Coordinator? Is the
Lender free to record its deed of foreclosure withenalty? May the Lender seek
judicial review of the Mediation Coordinator's finds once the County Counselor
declines to prosecute? None of these questiorsnargered by the Ordinance. As this
Court explained irAsbury "[t]he rights of [the parties] are too signifidan be subjected
to this type of back-and-forth administrative bagland delay. Both [parties] need to
know their relative status.” 846 S.W.2d at 202rd{ the combination of quasi-judicial
power, lack of expertise and absence of meaningflitial review compels the
conclusion that the Ordinance improperly delegptégial authority to the Mediation
Coordinator.

IV.  THE ORDINANCE IS NOT A PROPER EXERCISE OF THE COUNT Y'S

POLICE POWER.

To briefly reiterate, the Ordinance is not a vaigrcise of Respondents' police

power under § 18(c) of the Missouri Constitutiorcdngse: (1) authority granted pursuant

to § 18(c) cannot "invade the province of genexgidlation involving the public policy

of the state as a whole;lower Valley Shopping Ctr., Inc. v. St. Louis Cyub28

7Such an operation would strengthen the argumende nmaSection lisupra that the
Mediation Coordinator is an agent of the Countyaose the Mediation Coordinator

would be subject to the County Counselor's authairiid control.
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S.W.2d 749, 754 (Mo. banc 1975), and (2) the Orttieas not designed to address needs
"peculiar” to the CountyChesterfield Fire Prot. v. St. Louis Counéa45 S.W.2d 367,
371 (Mo. banc 1962).Sge als@®pp. Brief at pp. 15-18 & 42-44.) Respondentstbri
fails to present evidence to the contrary, relyimgjead upon blatant misstatements of the
law. For the reasons provided in Appellants' Brasfwell as this Reply, the Ordinance is
not a valid exercise of charter county policy pawer

Respondents' brief states the following, reprodutere verbatim:

As Bankers themselves acknowledge, Mo. Const.\Ar§ 18(c) grants

charter counties the power to exercise legislaivwhority over services

and functions of a municipality or political subdivn . . . ," and this grant

of power allows for the exercise of police powettsas public health,

police and traffic "in order to meet the 'peculiseds of the county."

Bankers Brief p. 42 This grant of power is "not subject to, but fake

precedence over, the [General Assembly's] legiegiower.” State ex rel.

Shepley v. Gamhl80 S.W.2d 656, 660 (Mo. banc 195%e also St.

Louis County v. City of Manchest&60 S.W.2d 638, 641 (Mo. banc 1962)

("the grant of municipal powers to charter countiader § 18 of Art. VI is

meaningful and vests rights which cannot be takeaysor impaired by the

general assembly . . . .")
(Resp. Brief at p. 29.) This paragraph completeisstates the Court's comments in
Shepley A closer inspection of that case reveals thatitially support Appellants’

position.
16
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Shepleydealt with a proposed amendment to the Countggehwhich
transferred the powers of the sheriff and constatdlea newly-created St. Louis County
police department. 280 S.W.2d at 658. Responaéresy pick one line from the
Court's analysis and, more importantly, add thedwdGeneral Assembly” in a manner
that drastically alters the Court's true intenthaft the Court's full comments are

reviewed, it becomes clear tiliepleyexpressly rejected the principle for which

Respondents cite the case:
Moreover, charter counties . . . are empowerezké&scise legislative
power pertaining to public health, police and i@fbuilding construction,
and planning and zoning in such areas. Sectior)18(pra. . . . A county
under the special charter provisions of our comsit is possessed to a
limited extent of a dual nature and functions iual capacity._It must

perform state functions over the entire county exay perform functions

of a local or municipal nature at least in the gonporated parts of the

county. These are constitutional grants whichnatesubject to, but take

precedence over, the leqgislative power.

Id. at p. 660 (emphasis added). Stated succinct&hiepleyCourt explained that
constitutional grants of power—including the reeuanent that counties "must perform
state functions over the entire county"—take preoed over a county's "legislative
power,"i.e., its police powers under 8§ 18(dd. Shepleyabsolutely did not hold that a

county's police powers take precedence over therig@l Assembly's] legislative
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power," and to suggest otherwise is a flagrantepigsentation of that case. (Resp.
Brief at p. 29

Respondents also take significant liberties inrthiscussion of cases from other
jurisdictions. For example, Respondents claim Besthampton Savings Bank v. City of
Springfield 874 F.Supp.2d 25 (D. Mass. 2012), upheld a precfosure mediation
program "[n]otwithstanding that [no state statyiedfically authorized the program],

and notwithstanding the court's acknowledgmenttti@process might ‘extend the time

¢ Respondents' reliance @ity of Manchesteis also misplaced. There, the dispute
centered on whether the City of Manchester wasiredj@o abide by County zoning
ordinances when selecting a location for a sewasggrhent plantCity of Manchester,
360 S.W.2d at 639-640. The Court explained that'pthanning and zoning powers

which are vested in charter counties directly sy @onstitution are of similar character

and in some respects such constitutional poweespgedcedence over the legislative
grants. Id. at 640 (emphasis added). Here, the Ordinancerdmamplicate a county
police power, like zoning, that is directly refeced in the Constitution. Moreover, the

City of ManchesteCourt did not ultimately address "whether the agun the city

occupies a superior position in the governmentanchy because the county ordinances

and the statutes may be harmonized and permittsinal.” Id. at 642 (internal
guotations and citations omitted). That case efioee, does not support the proposition
that the County's police powers take precedenceaitier constitutional provisions or
state laws.
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line' for foreclosures as set forth in state se#ut. . ." (Resp. Brief at p. 30.) Thisis a
blatant misstatement of the court's opinion, wlactually provides:
Plaintiffs suggested during the hearing on theseamse that the Mediation
Ordinance may extend the time line set forth ferfibreclosure process by

Chapter 244, but the ordinance specifically stdtasthe mediation shall in

no way constitute an extension of the foreclosuoegss, nor an extension

of the right to cure period.

Easthampton874 F.Supp.2d at 30 (emphasis added) (interr@htjons omitted). The
court did not, therefore, endorse a mediation sehigrat "might extend the time line" for
foreclosures, as Respondents suggest.

Further, Respondents' analysidafetsche Bank National Trust Company v. City
of ProvidenceP.C. No. 10-1240 (Super. Ct. R.l. 2010), is naidlag because it fails to
meaningfully acknowledge the court's invalidatidroadinances forbidding deeds from

being recorded without a certificate of compliaiche court struck these ordinances

®Respondents' discussion of this point is limited footnote which reads, in its entirety,
"[t]he Deutschecourt did strike a provision which prohibited tteeording of deeds for
property as to which no mediation had occurred nousuch provision exists in County's
mediation program.” (Resp. Brief at p. 31.) I geother example of an all too familiar
pattern, this statement is thoroughly misleadifge ordinances struck down in
Deutschegrovided that "[n]o deed offered by a lender/magweato be filed with the
recorder of deeds shall be accepted and/or recandéé land evidence records of the
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for two reasons. First, after examining the leajigle's regulation of recording systems,
theDuetsche Bankourt concluded that “[w]ith such an expansive emwhprehensive
framework . . . the General Assembly intended wupy the entire field of regulation
with respect to the recording of instrumentid” at 3. Consequently, the court held that
the "Ordinances are invalid to the extent that tiieyupt the state's overall scheme of
regulating the transfer of real estate and spetifiche recording of instrumentsld. at

p. 2 (internal quotations omitted).

Second, the court rejected the recording provsslmtause they violated the
Home Rule Amendment to Rhode Island’'s Constitutidnat p. 3. Under the
constitution, "[e]very city and town shall have th@wver at any time to adopt a charter,
amend its charter, [and] enact and amend local lawsot inconsistent with this
Constitution and laws enacted by the general adsemb.” 1d. (quotingR.l. Const. Art.
XIll, 8 2). However, as in Missouri, Rhode Islatrdunicipalities may not legislate on
matters of statewide concern, and the power of haees subordinate to the General
Assembly's unconditional power to legislate in shene areas."ld. (internal quotations

omitted). Turning to the ordinances at issue cthat concluded:

city if it is determined that the lender/mortgadess failed in any respect with the

requirements and provisions of this articl®Uetsche Bankt p. 1 (emphasis added). In
short, failure to satisfy any of the mediation negunents prevented a foreclosure deed
from being recorded. THeuetschordinances are substantively identical to the
Ordinance in this respect.
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[T]he City's enactment impermissibly deals witha&eavide matter. To

begin, uniform statewide regulation over the regaydf instruments is

both necessary and desirable. . . . Because tbeeladence records are so

heavily relied upon and govern such important etqiems between

parties, this Court finds it critically importaritet recording laws are

uniform throughout the state. . . .

[T]he General Assembly has provided a uniform agtited framework

regulating the recording of instruments. If eaiti and town were

permitted to implement its own nuances, a comprakerapproach would

be impossible. . . . Allowing towns and municipaktto enact their own

recording laws would create conflicting and idiostatic obligations that

might confuse individuals who seek to adhere tcatteepted requirements.

... Thus, this Court finds that the laws govegrine recording of

instruments are of statewide concern. As suckag impermissible for the

City to force a party to meet new requirements teefoforeclosure deed

can be recorded . . . Such an enactment is a iginlat the Home Rule

Amendment.
Id. at pp. 3-4. Thus, a more thorough examinatioth@Deutsche Bankecision shows
that it supports many of Appellants’ arguments perduasively articulates why public
policy requires uniformity in this arena.

Despite Respondents' ill-founded arguments tadmerary, the County's police

power must yield to general legislation involvirigtewide public policy. The
21
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misleading arguments and misstated quotations sp&elents' brief cannot overcome
this settled issue of law. The Ordinance is adwitbo far and exceeds Respondents’
constitutional police powers.

V. APPELLANTS' BRIEF ADDRESSES THE REMAINDER OF

RESPONDENTS' ARGUMENTS.

Appellants' Brief already addresses the remainorgentions asserted by
Respondents, so those arguments are not repeatedf@ the reasons stated in
Appellants' Brief, the Court should reverse thee@irCourt's summary judgment in
favor of Respondents and enter summary judgmefppellants' favor on any or all of
those grounds.

CONCLUSION

Until the Ordinance is removed from the County €dlus case is not moot, and
Appellants are entitled to a judgment that the @adce is void and unenforceable. Yet
even without the enactment of § 443.454, the Git€ourt's summary judgment for
Respondents should be reversed because the Ordirsameconstitutional. The
Ordinance oversteps the County's authority by imgthe arena of general legislation
governing statewide public policy. The Ordinanadates the Hancock Amendment by
collecting taxes—albeit through the transparentaisn agent reliant upon County
officers and authority—that are wholly unrelatedatty service. The Ordinance
impermissibly delegates judicial authority to a NMgwhn Coordinator with no expertise

and then denies aggrieved Lenders any meaningfidigh review. The Ordinance
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unlawfully maneuvers money and resources for timefieof some individuals at the
expense of others. And the Ordinance impropethriares with Lenders' established
contract rights and the powers granted by exidWiiggsouri statutes to enforce those
rights.

Respondents contend that the analysis of conentitinfirmities provided in
Appellants' Brief and Reply is "a hodgepodge ofumas for reversal . . . ." (Resp. Brief
at p. 16.) However, the simple truth is that thrdi@ance is so constitutionally deficient
that a discussion of the amendments and laws vedtefed generates a considerable list
of problems. Respondents may wish that Appellaatsnot been so thorough, but a
serious issue of public policy warrants a seriaus @mprehensive response. For the
reasons stated in Appellants’ Brief and this Repig, Circuit Court's summary judgment
in favor of Respondents should be reversed and suynjudgment should be entered in
Appellants' favor.

Respectfully submitted,
STINSON LEONARD STREET LLP
By: /s/ Jane E. Dueker
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