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ARGUMENT

l. THE TRIAL COURT ERRED IN GRANTING BADAHMAN'S MOT ION
FOR ADDITUR BECAUSE THE TRIAL COURT ABUSED ITS
DISCRETION IN DETERMINING THE JURY’S AWARD WAS AGAI NST
THE WEIGHT OF THE EVIDENCE IN THAT WHEN VIEWED IN T HE
LIGHT MOST FAVORABLE TO THE JURY VERDICT, THE EVIDE NCE
SUPPORTS THE AWARD OF $11,250 IN ACTUAL DAMAGES.

A. The Evidence is to be Viewed in the Light Most &/orable to the

Jury Verdict.

In Badahman’s Substitute Brief, she argues thaptbper standard of review of an
order granting additur is to view the evidencehi@a light most favorable to the trial court’s
order, rather than in the light most favorablehe fury verdict. In doing so, Badahman
makes the same argument as the dissewtiley v. Homfeld 307 S.W.3d 145 (Mo.App.
W.D. banc 2009), relying on the same cases ashéidlissent therein. In Badahman’s
argument: (1) completely ignores the language5@7868, which requires that the trial
court, in reviewing a motion for additur/remittitlook at the evidence in the light most
favorable to the jury verdict; (2) misconstruest@iburt’'s precedent ihirestone v. Crown
Ctr. Redevelopment Corp693 S.W.2d 99 (Mo. banc 1985); and (3) ignoredifference
between a motion for additur/remittitur and a motor new trial, incorrectly arguing that
the same standard of review is appropriate for.both

Section 537.068 permits a court to enter an oofl@dditur or remittitur only if,

after “reviewing the evidence in support of theyjuerdict” the court finds the verdict to be

-1-
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less than fair or reasonable or excessive.Witey, the majority recognized that this
language requires the trial court to view the ewa#ein the light most favorable to the
jury’s verdict. Specifically, it held “That staribnly vests the trial court with discretion to
remit a verdict if the evidence, viewed in the tigiost favorable to the verdict, does not
support the amount awarded by the jury. 8§ 537.068.trial court has no authority to alter
the jury's verdict unless that threshold requiretmemet.” Id. at 148. In footnote 2 of the
majority’s opinion, it addressed the argument & dissent that this language should be
read to allow the trial court to review all of tbeidence admitted at trial, finding such
argument to be inconsistent with both the statulanguage and this Court’s decision in
Firestone The Court noted in footnote 2 that,

Although the legislature subsequently reinstatéal@ of remittitur,

the whole of the common law was not incorporatetth@statute. The

legislature could easily have provided for theltdaurt to remit a

verdict if “the admissible evidence” does not supploe award but it

chose not to incorporate such language in thetstatu

Clearly, the statutory language requires the walrt to grant deference to the

jury’s verdict if it is within the range supportéy the evidence. As the Court stated in
Wiley.

when reviewing a trial court's grant of remittitan appellate court

must first review whether the trial court had thattory authority

under 8 537.068 to remit the jury's verdict. Emtgniemittitur where

the jury's verdict is supported by the evidence lda@bviously be an

-2.-

1S9 INd /S:€0 - £10Z ‘60 Aenuep - pnog awaldng - paji4 Ajleoluciyos|g



abuse of discretion as it assumes authority nattgdato the court by
§ 537.068. The only way to review the trial coudéision in this

regard is to view the evidence in the light mosbfable to the verdict,
as the trial court was required to do in assessingther the jury's

verdict was supported by the evidence.

Thus, 8537.068, by its very language, requires wiaen reviewing an order
granting additur/remittitur (or alternatively a nefal), appellate courts must review the
evidence in the light most favorable to the juryésdict.

Badahman argues that the Courtiiley misconstrued-irestone and that this
Court’s decision in the latter case did not holdttthe proper standard of review of a
remittitur order was to review the evidence in light most favorable to the jury verdict.
However, this is clearly what this Court heldAmestone In that case, the trial court had
granted remittitur in the amount of $2,250,000.00 af a total verdict of $15,000,000.
Defendant sought additional remittitur of $7,50@.00, while plaintiff sought restoration
of the full jury verdict. In holding that the ttieourt erred by ordering remittitur, the Court
there held that:

The jury is vested with a broad discretion in fixiiair and reasonable
compensation to an injured partraeff [v. Baptist Temple of
Springfield], 576 S.W.2d [291], at 309 [(Mo. banc 1978)], ahd t
foregoing evidence of plaintiff's injuries substategs the jury's award
to her in this case. Such a record does not aathartrial court in the

exercise of reasonable discretion to order anyigoxf it remitted,

-3-
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and the jury's verdict must be restor@ddd [v. Missouri-Kansas-
Texas R. C0].193 S.W.2d [905] at 907 [Mo. 1945].
Firestoneat 109-110.

It is clear both from the language used by therOmgarding the jury’s discretion,
and by the citation tBoddthat this Court viewed the evidence in the liglshfavorable
to the jury verdict. Specifically, this Court hedtpage 907 of thBodd decision that, “In
considering the question of whether a verdict i€esgive a court must take into
consideration the plaintiff's evidence in its mfastorable light to plaintiff. This for the
reason that a jury has weighed the evidence andifouplaintiff's favor.” There can have
been no other reason for this Courtfirestone to have citeddodd other than to reaffirm
that this is the proper standard under which teere\a remittitur order (and, by extension,
to an additur order).

Further, as found by the majority Wiley, this Court inFirestone by both the
above-quoted language from pages 109-110 of thatoop and the reference @odd
clearly overruledsub-silentig Steuernagel v. St. Louis Pub. Service C861 Mo. 1066,

238 S.W.2d 426 (1951) and the other cases citeldolly Badahman (and the dissent in
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Wiley) in support of the position that the appropriatndard of review is one deferential
to the trial court’s order of additur/remittitdr.

Badahman argues that the only grounds on whichridef® inFirestone argued
for remittitur was based upon dueling testimonyheyparties’ respective expert witnesses
concerning the appropriate discount rate. Howewés,is not necessarily clear from the
Court’s opinion. Prior to holding that the evidersubstantiated the verdict, the Court
reviewed the evidence concerning Ms. Firestone®restve injuries. Further, even
assuming the sole basis for seeking remittitur thasdiscount rate, the parties’ experts
offered two contrary opinions regarding the appiaidprrate (plaintiff's expert testified the
proper discount rate was 1.6%, while defendantfseexopined the rate should be 9.5%).
If Ms. Badahman is correct in arguing that a rataoittadditur order should be viewed in
the light most favorable to such order, then tred judge should have been upheld based
upon testimony of defendant’s expert. This iswbat happened. Clearly, the Court in

Firestonereviewed the evidence in a light most favorabléh®jury verdict

! Badahman cites to the decision Garter v. Kinney 1994 Mo.App. LEXIS 1514
(Mo.App. W.D. Sept. 27, 1994) for the propositibattif this Court is changing the law, it
most often “expressly declares” that it is doing smther than doing seub silentio
Badahman’s Substitute Brjef3. However, that case was transferred to this Coarthe
Court of Appeals decision is a nullity and shouddidggnored

2 Badahman also argues, at p. 15 of her Brief, tteQourt inCrawford v. Shop ‘n Save

Warehouse Foods, In¢91 S.W.3d 646 (Mo.App. E.D. 2002) did not stateatvstandard
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Badahman also argues that the same standard efveliould be applied to an
additur/remittitur order as applied to any othetesrgranting a new tridl. However, this
ignores the substantial difference between thequ&'pf a general motion for new trial and
a motion for additur, as well as the proceduraledénces. Invlassman Const. Co. v.
Missouri Highway& Transp. Com’'n 914 S.W.2d 801 (Mo.banc 1996), the plaintiff had
moved for additur. In response to this motion,ttied court granted a new trial, without

ruling on the issue of additur. As extensivelycdssed at pp. 25-26 of Appellarits’

of review it was utilizing. However, after notirigat a trial court may grant remittitur
“when following review of the evidence in suppoftloe jury’s verdict the court finds that
the jury’s verdict ... exceeds fair and reasonablamensation for plaintiff's injuries and
damages (internal quotations and citation omittedg Court held that the court abused its
discretion based on its finding that “There wadisignt testimony that Crawford would
need future medical care.” Thus, the Court heddl bfecause the evidence was sufficient to
support the jury verdict, the trial court erredardering remittitur. In other words, it
viewed the evidence in the light most favorabléh®verdict.

* Indeed, many of the cases cited by Badahman irbhef are cases where a new trial
order was issued, without any motion for additunitétur having been made. For
instance, of the eight cases cited on p. 8 of Bawdal's Brief, a motion for additur/
remittitur had been made in only three of thesesas

* Appellants Catering St. Louis and Erker will heedter sometimes be referred to jointly

as “CSL".
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Opening Brief, this Court held that, “(a) motiorr fadditur significantly differs from an
ordinary motion for new trial in terms of issuesvered and in terms of the potential
outcome.” Id. at 803. That discussion will not be repeated hdséimately, the Court
held that a new trial could not be granted baseanoadditur motion without the trial court
first granting additur, and the defendant havingpportunity to accept or decline. Given
both the substantive and procedural differencesdst a motion for additur/remittitur and
an ordinary new trial motion, and that additur/réitoir are statutorily based remedies, it is
appropriate to apply a different standard of review
As the Court irWiley noted in footnote 6 of its opinion, giving defecerto the trial

judge’s assessment of credibility and weighinghefeévidence in determining whether s/he
had authority to grant additur/remittitur would det@ “absurd results”. Such a standard of
review would result in the case being reviewedthasigh it were a court-tried case and not
a jury trial.” Thus, if a trial judge ordered atidiremittitur, the appellate court “would
simply be reviewing the verdict entered by thel tciaurt to see if it is supported by the
evidence and is not against the weight of the exadavith no regard for the jury's verdict.”
This would result in a grant of unfettered disaetio the trial judge to enter a verdict
anywhere within the range of the evidence preseatetial. The Court then gave an
example of how such deference would play out.

Assume Defendant intentionally destroyed a paintovgned by

Plaintiff, and Plaintiff sued. Plaintiff's experestified that the

painting was worth $100,000. Defendant admittedilligz but

presented expert testimony that the painting washw#75,000. The

-7-
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jury entered an award of $100,000. On a motionréwnittitur, the
trial court remitted to $75,000. Clearly, had thialtcourt properly
viewed the evidence in the light most favorabl¢he jury verdict as
required by statute, it could not have found thedi® was not
supported by the evidence or that it had the siat@uthority to remit.
The jury verdict was clearly within the range ofrdages supported
by the evidence. If, however, we were requirecetoaw the evidence
in the light most favorable to the trial court'scd@n to remit, then
we could not find that the trial court abused itsctetion because
there was evidence in the record that could supgpertesser award
entered by the court.
Wiley, 307 S.W.3d at 150, fn. 6.

Applying a standard of review which is deferentathe jury’s verdict does not, as
suggested by Badahman, either eviscerate thetuat's authority to make a discretionary
determination as to whether verdicts are agairestambight of the evidence or permit the
Court of Appeals to conduct a de novo review ofdtielence (see pp. 9-10 of Badahman'’s
brief). While a trial court will retain discretioto order additur/remittitur where the
amount of the verdict is not supported by the evige applying a standard deferential to
the jury’s verdict properly prohibits a judge frauting as a super juror, with authority to
order a verdict adjusted to anywhere within thegeaof the evidence. Nor will the Court
of Appeals be allowed to conduct a de novo reviéthe evidence. Instead, if the jury’s

verdict is within the range established by the emik, the Court of Appeals would be

-8-
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required to sustain the jury’s verdict. Such aprapch recognizes the constitutionally
required role of the jury as the ultimate finderfadt, and is consistent with the statutory
language and this Court’s precedent.

B. Viewing the Evidence in the Light Most Favorablao the Court’'s

Order of Additur Would Infringe Upon CSL’s Right to Trial by

Jury
In CSL’s Opening Brief, it citeWatts v. Lester E. Cox Med. Ctr76 S.W.3d 633

(Mo. banc 2012), and various cases cited thereioi{@d in case cited iWattg in support
of the proposition that applying a standard of eaviof an order of additur/remittitur
whereby the evidence is reviewed in the light miastorable to the jury verdict is
constitutionally mandated by Art. |, 822 of the Bbsiri Constitution, and that application
of a standard less deferential to the jury verdigtild violate the right to jury trial. That
argument will not be repeated here.

Badahman does not address any of the cases ¢it€6b in its Opening Brief,
other thanWatts attempting to simply dismiss those cases on #meshthat they “all
involve the constitutionality of legislatively-imped damage caps or limits on judicial
discretion, neither of which are at issue in thespnt case.” However, as detailed in CSL'’s
Opening Brief, these cases contained extensivaisigmn concerning the limits on the
exercise of additur/remittitur, because defendamtisose cases had argued that if additur/
remittitur were constitutional, so were damage cafjsus, the discussion in those cases is
extremely relevant to the standard of review coumstinally required of additur/remittitur

orders.
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Even in the discussion ®f¥attsin Badahman’s brief, she ignores the discussion of
remittitur in that case, where, among other thirigs Court stated that, “Although the
precedent regarding judicial remittitur is incomsig precedent, the inconsistency stems
from a long-standing reluctance in the common latamper with the jury’s constitutional
role as finder of fact.”ld. at 639.

Badahman relies oGentry by Gentry v. Douglas744 S.W.2d 788 (Mo. banc
1988) for the proposition that a trial court hasually unfettered discretion to order a new
trial on the grounds that a verdict is againstwiegght of the evidence. In that case, the
defendant argued 8510.330 RSMo. and Mo. S.Ct. R&i@2 were unconstitutional on the
grounds that by allowing the trial court to grantew trial on the basis that the verdict was
against the weight of the evidence, the statutaraledinfringed defendant’s right to a jury
trial. The Court did not address the issue ofpiteger standard of review in that case. In
fact, the Court stated that the argument made bgndant that the judge was no more
gualified to determine the credibility of one exparedical witness over another was
properly directed to the issue of abuse of disoretiather than the facial constitutionality
of the statute and ruldd. at 790.

In any event, no motion for additur/remittitur waade inGentry. Based upon both
Art. I, 822, and this Court’s opinions restoneandWatts both trial courts and appellate
courts must view the evidence in the light mostofable to the jury’s verdict when
reviewing an order of additur/remittitur. A standdess deferential to the jury’s verdict

does violence to a litigant’s right to a jury trial

-10 -
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C. No Basis Exists to Grant Additur to Award Plaintff All of Her

Claimed Lost Wages.

Badahman’s argues that there was no evidenceg¢hatonomic damages resulted
from anything other than her termination..Respondent’s Substitute Bri@fL.. CSL does
not believe the evidence on this point was cldgéadahman relies on a case in which not
only was the precise amount of damages not in guedshe cause for those damages was
also not in question, unlike in the present cds&rown v. Lanrich, Inc, 950 S.W.2d 235
(Mo.App. E.D. 1997), cited by Badahman at pagetl2@ jury awarded damages of $1.00
when the undisputed medical expenses were $7,684F82ther, there was no dispute
about whether these damages were incurred bechtrse accident.

In the instant case, however, the amount of tineedges and the conduct causing the
damage is not so clearly delineated. Even assuthe@ is no dispute concerning the
difference between Badahman’s actual earnings drad she would have earned had she
remained at CSL, it does not follow that her rediuearnings resulted solely because of the
conduct of CSL. A person injured by being run dwga car, may also have another injury
to the same body part, during the relevant timen&aor have a pre-existing injury. In
Brown, however, there was no evidence of any other céusthe plaintiff's personal
injuries. That cannot be said here.

Both Badahman and her sister testified about Badahsuffering emotional
damages. TR 169-172. Badahman asked the jurgrtgpensate her for the emotional

harm she claimed she suffered as a result of hairtation. TR 93. Hence, her emotional
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damages were something that the jury may have deresl when it rendered its verdict,
which was not addressed by the trial court or bgadBenan in this appeal.

Nevertheless, the jury returned a verdict aga®St. of $11,250.00 in actual
damages, (L.F. 87) which is precisely equal to @éhmeonths’ salary at the rate that
Badahman was paid during her employment with AgpelCSL. This comports with the
evidence that Badahman was out of work for apprakgy two to three months after
being terminated by Appellant CSL. TR 86.

As described in CSL’s opening brief, there areyaiawl of reasons the jury could
have decided to award Badahman only $11,250.0&irabdamages. The jury could have
concluded that she would not have lasted at CSlertftan three months longer in any
event, due to her transportation issue; or, thapsaferred a job closer to home or working
for a family member. She also testified that slteribt try to get a release from Kelly
Services so that she could work for Manpower aidl ¢thoice could have led the jury to
believe that her claimed lost wages were not saledyresult of the alleged discrimination
by CSL, especially since the Manpower job may haffered comparable pay to CSL.
TR 85, 179-180.

Since the jury is the fact finder, it is not appiage for Badahman to second guess
why it did not grant her the entire amount of hiiroed lost wages, and it was not
appropriate for the trial court to conclude tha phry was required to find her entitled to
the entire wage differential.

Badahman ineffectually attempts to distinguish Ci®liance onRoot v. Manley

91 S.W.3d 144, 146 (Mo.App. E.D. 2002) ahoimlin v. Guempel54 S.W.3d 658, 660
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(Mo.App. E.D. 2001). Although the trial courtiRootdenied the motions for additur and
new trial, the principles that the court of appealged upon have equal application here.
The court there noted the importance of deferrmghie jury’s discretion after it has
weighed the evidence, stating that “In conductirgg evaluation [of the plaintiff's injuries
and pain and suffering], the jury is charged with task of weighing witness credibility
and testimony, and the amount of damages awardtisghfemarily within their discretion.”
Id. at 146. The court continues by listing consideraithat the jury “may” have been
pondering when it reached the verdict.
.... the jurymay consider numerous things in its verdict, and the
“verdict can be reasonably accounted for on therthéhat the jury
believed only enough of plaintiff's evidence to liedility.” Id.
Root v. Manley 91 S.W.3d at 14@&uoting Davidson v. Schneide349 S.W.2d 908, 913
(Mo. 1961).

Likewise, inTomlin, the court’s holding relies upon the well-estdiid principle
that the determination of damages is principallghwai the jury’s discretion54 S.W.3d at
660. “The jury is vested with the discretion to enterverdict for damages it finds
reasonably necessary to compensate a plaintifhfories resulting from an accident. It is
the jury's duty to judge the credibility of withessand to weigh and value a witness's
testimony. The jury's discretion includes acceptingejecting all or part of the plaintiff's
claimed expenses.id., quoting Havel v. Diebler 836 S.W.2d 501, 504 (Mo.App. W.D.

1992).
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The jury here considered many facts, and whenedkiwthe light most favorable to
the jury’s verdict, the evidence supports its awalré11,250 in actual damages. “If a
damage award is within the range of the evidencgirgs verdict is not erroneous
although the amount is not precisely in accordanith the evidence of either party.
DeLong v. Hilltop Lincoln-Mercury, Inc, 812 S.W.2d 834, 841 (Mo.App. E.D. 1991).”
Total Econ. Athletic Mgmt. Of Am., Inc. v. Picken898 S.W.2d 98, 108 (Mo.App. W.D.
1995).

As for the issue raised by Badahman with regatbequry instruction on damages,
she argues that the critical distinction betweénhdhse an&alph v. Lewis Bros. Bakeries,
Inc., 979 S.wW.2d 509 (Mo.App. 1998), was that, in tase, “the trial court found, the
jury’s award of damages wamt supported by the evidence presented at trial aad th

instruction given.”Badahman’s Substitute Brjéf3 (underlined emphasis added). On the

contrary, however, in its order finding additur eggriate, the trial court did not refer to the
damages instruction whatsoever. See, L.F. 115.

The jury was instructed to “award plaintiff suamsas you believe will fairly and
justly compensate plaintiff for any damages youdwel plaintiff sustained as a direct result
of the occurrence mentioned in the evidencAgpendix to Appellant’s Substitute Brief
A15. The instructions did not instruct the juryfited lost wages for the entire period when
she was out of work and the period when she redeigduced wages. Moreover, no
objection was raised about the damages instrugiiwen to the jury.

As the court said iiRRalph, “Written instructions are the only means to imfothe

jury of the law and that their decisions must bedobon that law.”Id. at 516. “The
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amount of a damage award is, under proper instmstia matter resting within the sound

discretion of the jury.”ld. (Emphasis added). Importantly, Badahman’s atioasied in
closing argument, “Again, the amount is up to ymut, I'm going to suggest that you fully
compensate Ms. Badahman for her lost wages inrfmuat of $44,979, [and] that you
award her an additional $150,000 to compensatéohéne emotional distress that she has
suffered.” TR 447-448. Badahman’s counsel spaadlff did not argue to the jury that, if
it found for Badahman, it must award her at lelastflll amount of her claimed lost wages.
In fact, Badahman’s counsel did not even argukdqury that her claimed lost wages were
solely a result of Appellants’ alleged discrimingtactions.

Thus, the jury received its instructions to coroeat fair and just amount of
compensation and determined, in its discretiort, $th&,250 was fair and reasonable. This

amount was not less than what was fair and reagmnab
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.  THE TRIAL COURT ERRED IN GRANTING BADAHMAN'S
MOTION FOR ADDITUR BECAUSE 8537.068 RSMO, AND
MO.S.CT. RULE 78.10, TO THE EXTENT THAT THEY PERMIT
ADDITUR, ARE AN UNCONSTITUTIONAL INVASION OF A
LITIGANTS’ RIGHT TO TRIAL BY JURY AS GUARANTEED BY
ARTICLE I, 822(a) OF THE MISSOURI CONSTITUTION, IN THAT
THE STATUTE AND RULE ALLOW THE TRIAL JUDGE TO
SUBSTITUTE HIS JUDGMENT FOR THAT OF THE JURY AS TO
THE PROPER AMOUNT OF DAMAGES, AND IN THAT ADDITUR,
UNLIKE REMITTITUR, WAS NOT RECOGNIZED BY THE
COMMON LAW AT THE TIME THE  MISSOURI
CONSTITUTIONAL PROVISION PROTECTING THE RIGHT TO A
JURY TRIAL WAS ADOPTED.

A. The Issue of Additur Is Not Moot.

Badahman argues that the constitutionality ofitheitur statute, 8537.068 R.S.Mo.,
Is a moot issue because CSL refused to consedtittuaand the trial court ordered a new
trial. However, the logical extension of this amgent is that a constitutional challenge
could never be made to the additur statute. Mis&Ct. Rule 78.10(d) provides, in patrt,
that: “A party consenting to additur... may notiaié the appeal on that ground but may
raise the issue on the other party’s appeal.” ®is keeping with the general rule that a
party who consents to a judgment is “not aggrievbdfeby, and may therefore not appeal

from a judgment to which he has consent&ttions v. Hoff 78 S.W.3d 222 (Mo.App.
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E.D. 2002). It is untenable that a party aggrielgad trial court’'s order would have no
avenue available to appeal that order.

More importantly, Badahman’'s argument is contrasytiie Supreme Court’s
decision inVeach v. Chicago and North Western Transp. Col9 S.W.2d 767 (Mo.banc
1986). There, on plaintiff's appeal from the rditut order, the Supreme Court vacated
the trial court order and remanded to determinetindrea new trial was appropriate. The
Court of Appeals, on the other hand, had found rémaittitur order moot based on
plaintiff's refusal to accept remittitur and wouldve upheld the trial court’s order of a new
trial.> Clearly, the Supreme Court rejected the argunteitPlaintiff’'s refusal to accept

remittitur mooted any challenge to the order of iteiur.

®* Badahman'’s counsel is well aware of this Courtlslimg in Veach but glaringly omitted
any discussion of it from Badahman’s SubstituteBin this Court. Badahman had argued
in her Brief before the Court of Appeals that theu@ of Appeals decision iWeach
supported her position that an appeal of an unaedegaditur order is moot. In response,
undersigned counsel cited and discussed this Godetision inveach which held just
the opposite, that an unaccepted order of addsimittitur may be appealed. This is part of
a pattern of disingenuous arguments by Badahmaniasel where he cites to court of
appeals decisions that have been effectively vddagetransfer to this Court (see fn. 1,
supra) or where he simply ignores case law thebmgrary to the position he argues, even

though he is well aware of such precedent.
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Additionally, Badahman cites several cases fronemogtates where a refusal to
accept additur rendered the additur order mootdvew these cases carry no weight given
the contrary decision of this CourtMeach Further, the decision ®tephenson v. Upper
Valley Family Care, Inc, 2008 Ohio App. LEXIS 2425 (Ohio Ct. App. June 2808) was
an unpublished opinion, of questionable precedevdiae. And, inState ex rel. Herman
v. Southern Ariz. Land Cq.424 P.2d 181, 183 (Ariz. Ct. App. 1967), the deffnt (the
state of Arizona) simply acknowledged in its rephef “that the question of additur ‘is
probably really a moot question at this particygaint.” See,Badahman’s Substitute
Brief, 26-27.

Moreover, Badahman misstates the trial courtmgubn additur in the instant case,

stating that “even though the trial court madediprinary determination that additur was

appropriate, the trial court ultimately did not §pihe additur statute and simply ordered a
new trial on the issue of damages.” SBadahman’s Substitute Brigf6 (emphasis
added). In fact, as illustrated by the trial csudrder, the trial court actually analyzed
additur in Missouri as compared to that found wagtby the U.S. Supreme Court in
Dimick v. Schiedt 293 U.S. 474 (1935) and found that the Missouatuse is
constitutionally sufficient. L.F. 115. It thenfeered to and applied the statute by finding
additur appropriate and sustaining Badahman’s Mdio Additur. L.F. 115. As part of
its order, the trial court ruled that the partiesiii4 days to elect a new tfiahd that if a

party elected a new trial, it would be on damagdg.o(L.F. 115).

® The trial court later amended the order to alloevplarties 30 days to elect a new trial.
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Therefore, this was not “simply” an order for amtial, but rather a deliberate
application by the trial court of the additur stat@after consideration of the issue of its
constitutionality). The issue of the constitutibtyaof the additur statute is ripe, and
should be addressed by this Court.

B. Additur Pursuant to 8 537.068 RSMo. Invades thBrovince of the

Jury in Violation of Art I, 8 22 of the Missouri Constitution.

Badahman agrees with CSL that no Missouri apgelkaurt has addressed this
precise issue. However, Badahman ignores ingisraent this Court’s decisions that were
cited in CSL’s opening brief, namel§lotz v. St. Anthony's Medical CenteB11 S.W.3d
752 (Mo. banc 2010). There, after noting that ¢benmon law precedents involving a
judge’s power to order remittitur are reviewedimick v. Schiedt, this Court held that:
“The analysis of the right to jury trial in federaburts under the 7th Amendment to the
United States Constitution is the same historicallysis as that required for Missouri's
right to jury trial”, except that Missouri analyzése right to jury as of passage of its
constitution in 1820, instead of the date of adwptf the Seventh Amendment to the U.S.
Constitution, 1791.Klotz at 780. See alsdDiehl v. O’'Malley, 95 S.W.3d 82 (Mo. banc
2003).

Instead, Badahman tries to distinguish the reagoim Dimick by noting the

differences in the language between the Seventhndment and Art. |, 822 of the

Missouri Constitution. HoweveKlotz andDiehl makes clear that the analysis used by the

7293 U.S. 474 (1935)
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Court inDimick is to be used to determine whether a particulacguture violates Art. |,
§22.
Badahman further attempts to distinguiBmick by arguing that the Supreme
Court’'s decision was focused exclusively on thet fdm@at, although the defendant
consented to an increase in the award, the plahdd not. Badahman’s Substitute Brjef
30. However, this was not the crucial factor i@ 8upreme Court’s decision. The Court’s
paramount concern was the distinction betweendleeaf the court to determine the law
and the role of the jury to determine the factsl ansuring that both were protected. As
the Court said:
...the power to conditionally increase the veraita jury does not
follow as a necessary corollary from the power tmditionally
decrease it. As the court below correctly pointetpin the case of a
conditional remittitur, ‘a jury has already awardedum in excess of
that fixed by the court as a basis for a remittitunich, at least, finds
some support in the early English practice; whileéhe second case
no jury has ever passed on the increased amouhtharpractice has
no precedent according to the rules of the comraan |

Dimick, 293 U.S. at 485.

The Court continued:

Where the verdict is excessive, the practice o$suuling a remission
of the excess for a new trial is not without plalesisupport in the

view that what remains is included in the verdildng with the
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unlawful excess-in that sense that it has beendidiynthe jury-and
that the remittitur has the effect of merely logpoff an excrescence.
But, where the verdict is too small, an increaseheycourt is a bald
addition of something which in no sense can be tgaligk included in
the verdict.

Id. at 486.

Hence, although an increased verdict is potegptrat harmful to a plaintiff (albeit
there the plaintiff did not consent), the Suprenwui€s overriding concern was that
additur would “bring the constitutional right ofdtplaintiff to a jury trial to an end in
respect of a matter of fact which no jury has gvassed upon either explicitly or by
implication....” 1d. at 486-487. And, the jury is the fact finder.

Badahman also cites a decision from a single &da®urt and cases from several
other states that she argues are persuasivengteith Clay v. Gordon 205 F.3d 1339 {6
Cir. 2000), an unpublished opinion. Even therewéner, the court found additur
inappropriate, holding that it was granted in “camention of Clay’s Seventh Amendment
right to a jury trial. Id. at *4.

Badahman then cite&enzel v. Halverson80 N.W.2d 854 (Minn. 1957) as
persuasive. However, as one Minnesota court stitedcourt inGenzelheld that “the
Minnesota Constitution differs from the United $&tConstitution on retrying jury
verdicts.” Runia v. Marguth Agency, InG.420 N.W.2d 641, 644 (Minn. Ct. App. 1988)
aff'd in part, rev'd in part437 N.W.2d 45 (Minn. 1989). And the Court Genzel

specifically cited another procedure “judgment wistanto verdedicto”, which the U.S.
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Supreme Court found to violate the Seven Amendnimritywhich Minnesota courts had
held did not violate the Minnesota provision guéeeimg a right to jury trial. In other
words, Minnesota does not interpret the right tg jual in the same way as federal courts
have interpreted the Seventh Amendment. In this WMénnesota jurisprudence is at sharp
variance with Missouri case law, and should nofdiewed by the courts of this state.

This highlights the problem with Badahman’s argatnigased on case law from
other states. She neither sets forth the langaftiee additur provisions of these foreign
states, the provisions of their state constitutignaranteeing the right to jury trial, nor
explains the standards by which each state’s cagssss the provisions of their right to
jury trial. To the extent that the analysis usgdehch state cited by Badahman does not
utilize the same historic analysis as federal tasepplying the Seventh Amendment, and
approved by this Court irKlotz, these cases are of no persuasive value as to the
interpretation of Art. |, §22.

Notably, courts in at least several states hawe &aditur to be unconstitutional.

See e.gBohrer v. Clark 590 P.2d 117, 121 (Mont. 1978); a@Bozeman v. Bushy639 So.

¢ Additionally, Badahman citeSupinger v. Stakes495 S.E.2d 813 (Va. 1998) for the
proposition that the court there upheld additutcag as the party opposing additur is
permitted to either consent thereto or elect a m@al However, the court there actually
held Virginia’s additur statute unconstitutionalchase it did not require both parties’
consent. Anything it said about whether additumuldobe constitutional if the statute

required consent was mere dicta.
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2d 501, 502-03 (Ala. 1994), holding that a stapgtamitting a trial court to grant additur as
to punitive damages “undercuts the traditional fiomcof the jury.”
lllinois courts have also held that additur is yomermissible in the case of

liquidated damagesRoss v. Cortes420 N.E.2d 846, 850 (lll.App. 1981). The court i
Ross cited the decision iBernesak v. Catholic Bishop of Chicagd09 N.E.2d
287(Ill.App. 1980), and described it as a caseliing unliquidated damages for personal
injuries. The court ilBernesaksaid:

We decline to accept plaintiff's computations wiéspect to either

element of lost income as a basis for entering duhtar, a device

which may be applied, if at all, to cases in whiod inadequacy of the

verdict is due to the omission of a specific, ldated form of

damages (citations omitted), rather than unlig@dadort damages of

the character here presentédbong v. Williams128 N.E.2d 655.
In other words, the court iBernesak specifically held that use of additur was not
appropriate in a case involving a claim of lostome. Ultimately, the court iRoss
reached a similar conclusion, holding that: “addghould be limited to cases where the
inadequacy of the verdict is due to the omissiosamhie specific definitely calculable item
(citation and internal quotation omitted).”

Furthermore, as cited in Appellant's Opening Brigsgveral Missouri cases

recognize that additur was never adopted by, ewaltl in, Missouri courts.See, e.g.
Kortjohn v. Altenbernd 14 Mo.App. 342, 344-45 (1883)orley v. Tucker Nevils, Ing.

503 S.W.2d 417, 424 (Mo. banc 1973) (stating thestslburi has never adopted the additur
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doctrine); andStahlheber v. American Cyanamid Go451 S.W.2d 48, 65 (M0.1970)
(declining to adopt additur as a means of resolimaglequate verdicts). Badahman cites
no contrary Missouri case law that would indicai& additur was ever part of the common
law prior to passage of Missouri’'s constitutioneggen that it was utilized for many, many
years thereafter.

Because the practice of additur did not exist ahmon law in 1820, when
Missouri’s first constitution, with a provision idecal to present day Art. I, 822, was
adopted, 8537.068 R.S.Mo. and Mo. S.Ct. Rule 7&l(gast insofar as they authorize
additur, are unconstitutional.

. THE TRIAL COURT ERRED IN ENTERING AN ORDER

GRANTING A NEW TRIAL ON DAMAGES ONLY BECAUSE

EVEN IF IT IS NOT UNCONSTITUTIONAL FOR A TRIAL COUR T

TO GRANT ADDITUR, THE PORTION OF MISSOURI SUPREME

COURT RULE 78.10 WHICH PERMITS A COURT TO GRANT A

NEW TRIAL AS TO DAMAGES ONLY WHEN A PARTY REJECTS

ADDITUR IS AN UNCONSTITUTIONAL INVASION OF A

LITIGANT'S RIGHT TO TRIAL BY JURY, IN THAT IT ALLOW S

THE JUDGE TO ESSENTIALLY DECIDE THE ISSUE OF

LIABILITY.

A. CSL'’s Constitutional Claim Was Not Waived.

Badahman argues that CSL waived their argument WRale 78.10 is

unconstitutional when they did not make the argunrethe trial court. On the contrary,
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after the trial court sustained Badahman’s mot@mrafiditur, the trial court impermissibly
stated that if either party “should make such &ctedn [of a new trial], the new trial shall
be on the issue of damages only.” L.F. 115. Anmglyi this declaration was in the same
order wherein the trial court stated, “the evidenwe liability was far from
overwhelming...” L.F. 115. Thereafter, CSL filath election of a new trial, without
limiting it to damages only. L.F. 118.

Even before the trial court ruled, CSL filed a M@andum in Opposition to
Plaintiff's Motion for Additur or, in the Alternate, for a New Trial on the Issue of
Damages. At that point, CSL properly raised taesof the unconstitutionality of additur.
L.F. 97. Shortly thereafter, CSL also filed a Sepgental Memorandum in Opposition to
Plaintiff's Motion for Additur — Adressing the Isswof the Unconstitutionality of Additur.
L.F. 107. On the same day as this Supplemental dvi@mdum was filed, the trial court
issued its order granting additur or, in the akine, a new trial as to damages only. L.F.
114. Up until that time, Appellant CSL was unawdéne trial court was considering
ordering a new trial as to damages only. Therefire first reasonable opportunity for
CSL to raise this issue was on appeal. CSL didwante this issue.

B. Badahman’s Supporting Case is Distinguishable.

Badahman’s argument thialy v. Boswel| 242 S.W.2d 73 (Mo. 1951) addresses
the precise issue of the unconstitutionality ofd.10 for allowing a trial court to grant a
new trial on less than all issues, is disingenudLiBy was a personal injury case arising

from an automobile collision. After plaintiff obteed a verdict of $1,750, she filed a
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limited motion for a new trial on the issue of dayea for the reason that the verdict was
“grossly inadequate,” which motion was grantédl. at 74.

This Court rejected the defendants’ argument Y@&tthe issue of damages is so
interwoven with other fact issues that they carreoseparated without prejudice to them,
and (b) the inadequacy of the verdict shows ofads that it was a compromise or an effort
to ‘give the old lady something from the insuracoenpany.” Id. at 78-79. In rejecting
the first argument out of hand, this Court saich€Tguestion of who was at fault can have
no bearing upon the nature, extent, duration or psrsatory value of her injuries.
Liability or non-liability cannot affect them in grmanner.”Id. at 79. Plaintiff was a rear
seat passenger injured in the accident and couldeaontributorily negligent. There
simply was no issue of liability in that case.

Contrary to the.illy case, here, even the trial court noted that Badafsm®evidence
of liability was “far from overwhelming.” L.F. 115Thus, to order that the new trial be
only on damages is completely contradictory tojting verdict. Lilly should be ignored.
By its impermissible order granting additur, oreafatively ordering a new trial on

damages only, the trial court upset the “’sanddityhe jury’s deliberations, and the verity
and honesty of their verdict..ld. at 79, quoting Thompson v. City of Lamarl7 S.W.2d

960, 976 (Mo. 1929).
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IV. THE TRIAL COURT ERRED IN GRANTING A NEW TRIALA S TO
DAMAGES ONLY BECAUSE THE TRIAL COURT ABUSED ITS
DISCRETION IN GRANTING A NEW TRIAL AS TO DAMAGES
ONLY IN THAT THE ISSUES OF LIABILITY AND DAMAGES AR E
SO INTERTWINED THAT ANY NEW TRIAL SHOULD BE AS TO
BOTH DAMAGES AND LIABILITY.

In the instant case, the question is whether gbeei of damages (both actual and
punitive) are so intertwined with issues of lialyilas to make trial on only damages
manifestly unfair to CSL. Where the issues of iligband damages are significantly
intertwined, any new trial must be on the issuebath liability and damagedMassman
Const. Co. v. Missouri Highway & Transp. Comm;m48 S.W.2d 631, 634 (Mo.App.
W.D. 1997).

CSL will certainly be prejudiced if a new juryssmply instructed that liability has
been determined and it is up to them to only dedatmages, including punitive damages
(particularly when the first jury awarded only $20000 in punitive damages against
Appellant CSL and found Appellant Erker, the demmsmaker, not liable for any punitive
damages). Indeed, the threat of a higher awapdioitive damages is real, particularly in
an employment discrimination case which is gredédgendent upon liability issues.

Further, it appears that the jury rejected Badatisnelaim for emotional distress
damages. Thus, the new jury will be unleashedntbagk on a roving commission in
which it will be permitted to consider awarding fieased damages, including punitive

damages and emotional distress damages.
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In Badahman'’s Substitute Brjeshe fails to refute CSL’s contention that theiéss
of liability and damages are significantly intend in this case; instead, Badahman relies
on the trial court’s discretion to determine wisaiies should be retried. As already noted,
however, the trial court noted that “the evidenmelibility was far from overwhelming.”
L.F. 115. It seems abundantly clear that in sucase, especially where punitive damages
are in the mix, a new trial as to all issues israatied.

Badahman relies oBurnett v. Griffith, 769 S.W.2d 780 (Mo. banc 1989) for the
argument that she should not have to risk her gerdin her discrimination claim.
Badahman’s Substitute Brjg85. Yet, an important distinction exists in thase, upon
which this Court relied. This Court held that tinel court had improperly refused to
instruct on punitive damages, and the questionwveether a new trial could be awarded to
consider punitive damages alone or whether thetrialxshall be granted as to both actual
and punitive damages. The issue of liability omiakwas not a consideration for this
Court.

Finally, Badahman chose to risk her verdict on thscrimination claim by
challenging the jury’s verdict in the first instanc CSL was then put to the “Hobson’s”
choice between accepting the additur or riskingjting's decision wherein it apparently
chose_not to award emotional distress damages,df&mer not liable for punitive
damages and found CSL liable for a relatively sraalbunt of punitive damages. This

was not a risk CSL initiated.

-28 -

1S9 INd /S:€0 - £10Z ‘60 Aenuep - pnog awaldng - paji4 Ajleoluciyos|g



CONCLUSION

CSL respectfully requests this Court reversetiaédourt’s decision and remand to

the trial court with an order to enter judgmentaiccordance with the jury verdict, or

alternatively, order a new trial as to all issues.

BY:
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DANNA MCKITRICK, P.C.

/s/ David R. Bohm

David R. Bohm, #35166

Laura Gerdes Long, #40331

7701 Forsyth Blvd., Suite 800

St. Louis, MO 63105

(314) 726-1000/(314) 725-6592 fax

E-mail: dbohm@dmfirm.com
llong@dmfirm.com
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CERTIFICATE OF COMPLIANCE

By submitting this Substitute Reply Brief, the emsigned counsel for Appellants

hereby certifies the following:

1. This brief conforms with Missouri Rule of CiWlrocedure 55.03;

2. This brief conforms with Missouri Rule of CiNflrocedure 84.06(b)
and Eastern District Local Rule 360 relating taglém

3. The number of words used in this brief is 7;458

/s/ David R. Bohm
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