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JURISDICTIONAL STATEMENT

Relator filed a writ with the Court of Appeals Seetn Districtcause
numberSD34363. The Southern District then denied thé without opinion on
March 16, 2016. Although procedure generally magslatitially filing in the
circuit court, the honorable David Dolan, the sabg this writ, is the sole sitting
circuit judge of Mississippi County. As such, thause fell into the exception for
cases in which an initial filing in the circuit adwvould be futile See, e.g.,Abel v.
Wyrick 574 SW2d 411 (Mo 1978). Relator then filed a wiith this Court on
April 7, 2016. Jurisdiction lies in the Supreme @af Missouri. Mo. Const., Art.

V, 88 4,5,Rule 97.01.
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STATEMENT OF FACTS

In 1997 Bill Clinton was president, undersignedresrl was in the seventh
grade, and Charles Zimmerman was the first teerssggenced under Missouri’s
Dual jurisdiction statute RSMO 211.073. The HotteeDavid A. Dolan accepted
his plea of guilty to Robbery in the 1st degree sewtenced him to twenty (20)
years in the Department of Corrections, suspengedution of sentence, and
placed him on five (5) years of supervised prolmatin September 11, 1997.
[Exhibit 1, Sentence and Judgement] Mr. Zimmerman tramesfdis probation to

his home state of Indiana

In January of 2000, Bill Clinton was serving histlgear in office. On
January 11, 2000, the Court issued a Capias Warralmformation for Mr.
Zimmerman demanding that he be brought from theodysf Allen County,
Indiana to the Circuit Court of Mississippi Coumtyanswer to a probation
violation on the Robbery 1st casExhibit 2, Capias Warrant on Information]. On
March 22, 2000, Mr. Zimmerman executed a waivexxdfadition in Fort Wayne,
Allen County, Indiana.Bxhibit 3, Waiver of Extradition]. On March 27, 2000, a
Return on the Capias Warrant was filed by the M&ppi County Sheriff's
Department, which indicated that Mr. Zimmerman baedn transported from
Allen Co. Indiana “by Trans Corp.Ekhibit 4, Capias Return] On March 30, 2000,

the Sheriff's Department received an extraditioroine in the amount of $720.00
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from TransCor America for the delivery of Mr. Zimmean from Allen Co to
Mississippi County. The invoice indicates Mr. Zinmman was picked up on

March 25, 2000 and delivered March 26, 20@Xxh[bit 5, Extradition Invoice]

Mr. Zimmerman appeared in the Circuit Court of N8sgpi County on
May 9, 2000 for his probation violation hearinghelCourt revoked his probation,
retained jurisdiction pursuant to RSMO 8559.11%| ardered 120 days of shock
incarceration. Exhibit 6, Probation Violation Determination and Orde@n
September 5, 2000, approximately 120 days laterHtimorable David A. Dolan
executed a Judgment and Order placing Mr. Zimmeromgprobation for a period

of five (5) years. A condition of the order readdallows:

“Be allowed to reside in the State of Indiana upeceipt of reporting
instructions and upon signing agreement to thegerian Order of

Extradition in favor of the State of Missouri.”

[Exhibit 7, Judgment and Order for Release]

By 2003, George W. Bush was president, the firstliRad been sold, and
the World Trade Center destroyed by terroristourel for Mr. Zimmerman had
graduated from high school. In January, 2003, aadron violation report was
filed with the Mississippi County Circuit Court mmmending delayed action

based on Charles Zimmerman being charged withn@edn Indiana. On June 4,
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2003, a second probation violation report was fikeith the Court recommending
revocation/capias. These reports are not locatdukeicourt file. A warrant for Mr.
Zimmerman'’s arrest was issued on June 2dibit 8, Warrant for Arrest

(Probation violation)].

By 2004, George Bush was still president, but b&gon his fight for a
second term. On December 30, 2004, a probatiomigeaas scheduled for
January 11, 2005 at the request of Mr. Zimmermprobation officer. By 2005,
the election had been decided in Bush'’s favor,andanuary 11, 2005, the Court
continued Mr. Zimmerman’s hearing to May 8, 200%e docket entry for that
date indicates a plan to writ Mr. Zimmerman to ¢dar the May 8, 2005 court

date: i.e. reads “(need writ).Ekhibit 10, Docket Entries, Page 2]

No writ ever issued. Bxhibit 10, passm]. On March 8, 2005, the probation
violation hearing was again continued. A Docketemtdicates “cause passed for
writ.” No future court date was given and the cass not re-docketedEkhibit

10, Docket Entries, Page 2].

On March 9, 2005, the Circuit Clerk emailed the bi@ble David A. Dolan
stating that Mr. Zimmerman’s probation is due tpiexon September 7, 2005 and

inquiring if it should be suspended. The Honordbderid A. Dolan replied “yes”
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and an entry suspending Mr. Zimmerman’s probatpgears on March 9, 2005 in

the docket entriesEkhibit 11, Emails &Exhibit 10, Docket Entries, Page 2].

On March 17, 2005, Defendant received corresporedfnm an Indiana
Department of Corrections official stating that Bbsiri had contacted Indiana and
had informed them on March 16, 2005 that they wdadiling the necessary
paperwork for Mr. Zimmerman’s extradition “this wee [Exhibit 12, Indiana
Department of Correction Request Form]. The caioes official assured Mr.
Zimmerman that he need not file anything as “thefynitely want to pick you up
for trial.” This correspondence appears in the €Cbla; but it is unclear when it

was received.Bxhibit 12, Indiana Department of Correction Request Form]

On May 24, 2005, the Court filed Mr. Zimmerman’séidand for Trial”
correspondenceEkhibit 13, Demand for Trial]. The demand referenced the
interstate agreement on detainers and explicidfedtthat he “agrees to waive
extradition.” The correspondence included his ptaldpcation in the Indiana
State Prison in Michigan City, included the PO Bamd stated that hewas
currently 2+ years into a 30 year sentenEghibit 13, Demand for Trial]. Mr.
Zimmerman also requested the appointment of coufisdlibit 13, Demand for

Trial].
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In 2006, George Bush was well into his second feroffice. Samuel Alito
took the bench of the United States Supreme Cd\ntl on January 4, 2006,
another interstate agreement on detainers motithhoead by Mr. Zimmerman,
was notarized and sent to Mississippi Courtixh[bit 14, Interstate Agreement on
Detainer Motion, Page 5] It is not time stampedrézeipt by the Mississippi
County Clerk but is included in the Court fil&xhibit 14, Interstate Agreement on
Detainer Motion, Page 5]. Mr. Zimmerman requeslischissal of charges and
detainers and again provided his location in Miahi€ity, IN at the Department
of Corrections, the PO box, and his Indiana DOQilibnber. Exhibit 14,

Interstate Agreement on Detainer Motion, Page 5]

On November 26 through 28 of 2006, the Court reaeseveral more items
of correspondence from Mr. Zimmerman. These itappear to have come as a
whole, but are timestamped November 26, 27, oMZ8Zimmerman again
provided his physical location in the Indiana Déypent of Corrections, at this
point in New Castle, Indiana, the facility addressd his DOC ID number. The
items include a letter to the clerk, a letter te jilndge, a petition for the
appointment of counsel, and an incomplete Interstgreement on Detainers
Form. [Exhibit 15, Letter to Clerk]Exhibit 16, Letter to JudgeBxhibit 17,

Petition for Counsel]Exhibit 18, IAD Form].
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In his letter to the Honorable David A. Dolan, Mimmerman indicated
that he had been trying to resolve his warransfone time. It also indicated that
the State of Indiana had agreed to release tempouatody of him for the purpose

of conducting probation violation proceedings<ijibit 16, Letter to Judge]

In his Petition for the Appointment of Counsel, Mimmerman again
referred to the Interstate Agreement on Detairiess30 year sentence, but also
included several paragraphs about his need fottamay. He stated that he “is
indigent and cannot pay a (sic) attorney.” He st#ibat he “can be better assisted
with legal counsel” and that he “needs proper celtmsassist him.” There is no
indication that this paperwork was provided to fublic Defender’s Office.

[Exhibit 17, Petition for Counsel]

By 2008 Barack Obama was campaigning to becomérghé\frican
American President of the United States. Mr. Zimman was still campaigning
to have his probation revoked and his sentenceuge@c On April 8, 2008, a
document was executed to Mr. Zimmerman from Aut@erton, a re-entry
specialist at the New Castle Correctional Facifitthe Indiana Department of
Corrections. It indicated that she has contacteskigsippi County about the active
warrant. Dispatch informed her that the warrant a@tsse, but Missouri would not
extradite. It is unknown when the court receivad ttocument, but it appears in

the Court file. Exhibit 19, Indiana DOC/Mississippi County MO corresporaign

10
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A document generated on May, 8, 2008 by the Indideartment of
Corrections referencing the warrant appears ircése file, but there is no
indication of when it was received. It indicated tharrant “End Date was April 8,
2008 and states “PER SHERIFF'S DEPARTMENT, STILLACE BUT WILL
NOT EXTRADITE.” [Exhibit 20, Indiana Department of Corrections Warrant

Status Document].

By 2011, President Barack Obama had been electsifaging the first
volleys of a reelection fight in 2012. On March2011, the Court received and
filed another item of correspondence from Mr. Zinnman referring to the
Interstate Agreement on Detainers. Mr. Zimmermaairagrovided his physical
location, now in Miami Correctional facility in Biar Hill, IN, the facility
address, and his DOC ID numbeExlfibit 21, 2011 Correspondence from Mr.

Zimmerman, page 6]

On April 11, the Court entered the following ordéBy Order of the Court,
Prosecuting Attorney to prepare Writ for Sherifbepartment to pick up in
Indiana. “Sheriff's Office to remove “will not exddite” per notation. (Copy of
docket entry and Warrant/Detainer faxed to SO akxl PExhibit 10, Docket
Entries, Page 1Hxhibit 22, Order to Prepare Writ and Remove Will Not Bdite
Notation]. No writ appears to have been prepaféghibit 10, passim]. Prior to

the Order and with the exceptions of simply showfirijngs” of Mr.

11
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Zimmerman'’s correspondence, the Court had not raatteket entry since
Defendant’s probation was suspended in 2005 whesautd the 2011 order. No
further docket entries were made until January 2{Bdhibit 10, Docket Entries,

Pages 1-2]

By 2014, the President had not changed, thoughmuofovho would stand
for election in 2016 had begun. On January 164201 Mississippi County
Sheriff's Department faxed the Miami Correction&n@r in Bunker Hill Indiana
in reference to the warrant. It again indicatedvilagrant is active but, per jail
administrator Corey, will not extraditeethibit 23, Fax from Mississippi County

Sheriff's Department]

By 2016, yet another presidential election wasilhswing. On January 14,
2016, upon his release from the Indiana Departmie@brrections on parole, Mr.
Zimmerman was arrested on the 2003 warrant by tissi&sippi County Sheriff's
Department, who travelled to Indiana to stop hiamfrbeing released. He had
served 13 years in custody in the State of Indian#he offense that violated his
probation in Missouri.Exhibit 9, Probation Violation Report dated 02/05/16,

pages 1 & 3]

On February 8, 2016, a third probation violatiopa® was filed. This

report refered back to the 2003 reports and rebe@nnvestigations in January

12
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2002 with regard to a crime taking place in 200@adily member of the victim
refers to Mr. Zimmerman having received a 26 yeatence. Mr. Zimmerman
states he received a 30 year sentence. His probaficer verifies he served 13
years in the Indiana Department of Correctiongteroffense that violated his
Missouri Probation. This indicates his sentenceaheg 2003. Exhibit 9,

Probation Violation Report dated 02/05/16]

Mr. Zimmerman applied for counsel and Travis C.g&@n of the Missouri
State Public Defender’s Office entered his appeaaft the first court date of
February 9, 2016, Mr. Bargeon indicated to the €Chigrposition that the
probation term had expired and that every reasereibdrt to conduct a probation
violation hearing over the past 13 years had nenlproperly exhausted. The
Court disagreed and indicated its intention to leofttobation violation hearing on
March 8, 2016. The Honorable David A. Dolan hasilibe judge throughout the

pendency of this entire case

Mr. Zimmerman filed a request for a writ of protiibn prohibiting the
honorable David Dolan from revoking his probatidrhe writ was denied without
opinion by the Southern District Court of appeatswrit was then filed in this
Court. While this writ was pending bur before alpninary writ was issued a
probation violation hearing in cause 33R02960074linad the afternoon of May,

10 2016. At that hearing the extradition coordmatith the Indiana Department

13
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of Corrections testified by live video from Indiaaa behalf of relator Charles
Zimmerman. The testimony adduced from this witrveas that had Indiana
received a writ or other court order, of any sthvat Mr. Zimmerman would have
been released into Missouri custody to allow a atioln revocation hearing. Such
interstate releases, even outside the interstaposition of detainers act, were a
common and routine matter. Relator also callegsheziff and the chief of staff at
the Mississippi county jaiBoth the sheriff and the jail's head of staff testi that
they had no knowledge of the removal of the noaghtion language on the
warrant. They never received a writ. The Statendidaddress why a writ was
never issued or generated, despite Court ordefs $m. The State's sole witness
was a probation officer who testified that whilegmobation, Mr. Zimmerman
was incarcerated for a new felony offense in Indidhen, at the conclusion of
this hearing, the Court made a finding that Mr. Ziemman had violated his

probation. The Court made no explicit finding oe thatter of jurisdiction

The Court took the matter under advisement, bugdhttat Mr. Zimmerman
would be sent to prison on June 14th if this wiatswot granted. The Court had
previously ordered that should the writ not be tgenthe office of the Public
Defender is to pay costs, including jail boardptigh this time. [See docket. April

26, 2016 in 33R029600741].

14
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Petitioner has not sought habeas relief in anydrigburt. He has not
sought relief in the circuit court. However, as tionorable David Dolan is the
sole circuit judge for the 33rd judicial circuipyasuch writ filed at the circuit level
would be futile. As such this cause falls irtite £xception for generally filing an
extraordinary writ first in the lower court. Seg.éAbd v. Wyrick 574 SW2d 411

(Mo 1978).

To avoid needless repetition additional facts magdt out in the argument

section of this brief.

15
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POINT RELIED ON

The trial court erred in setting Relator’s case fo a probation revocation
hearing and finding Relator in violation of the tems of his probation, because
Respondent no longer has jurisdiction over Relatounder RSMO 559.036, in
that Relator’s probation ended by operation of lawyears before this hearing,
there was a known and readily available means to pcure the presence of the
relator for that hearing, and Respondent should hag procured the presence
of the relator and held a probation violation hearng within the time allowed
by law or discharged Relator. The court’s error exeeded the court’s
authority under RSMO 8§ 559.036 and deprived Relatoof his right to due
process of law as guaranteed by the Fifth and Fourenth Amendments to the
United States Constitution, and Article I, SectionlO of the Missouri
Constitution. This error was severe enough to havessulted in a usurpation
of judicial power by the lower court, as well as aniscarriage of justice
requiring the issue of an extraordinary writ.

Srauser v. Martinez, 416 S.W.3d 798, 801-02 (Mo. 2014)

Sate exrel. Dotson v. Holden, 416 S.W.3d 821, 823 (Mo. App. S.D. 2013)
Bettermanv. Montana US|, No 14-1457 (2016)

RSMO § 559.036

US Const. IV, XIV; Mo Const, Article I, Section 10

16
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ARGUMENT FOR POINT RELIED ON

The trial court erred in setting Relator’s case fo a probation revocation
hearing and finding Relator in violation of the terms of his probation, because
Respondent no longer has jurisdiction over Relatounder RSMO 559.036, in
that Relator’s probation ended by operation of lawyears before this hearing,
there was a known and readily available means to pcure the presence of the
relator for that hearing, and Respondent should hag procured the presence
of the relator and held a probation violation hearng within the time allowed
by law or discharged Relator. The court’s error exeeded the court’s
authority under RSMO 8§ 559.036 and deprived Relatoof his right to due
process of law as guaranteed by the Fifth and Fourenth Amendments to the
United States Constitution, and Article I, SectiornlO of the Missouri
Constitution. This error was severe enough to haveesulted in a usurpation
of judicial power by the lower court, as well as aniscarriage of justice
requiring the issue of an extraordinary writ.

Standard of Review

A writ of Prohibition is appropriate (1) to prevehe usurpation of judicial

power when a lower court lacks authority or jurcsidin (2) to remedy an excess of

authority, jurisdiction or abuse of discretion wiadhe lower court lacks the power

17
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to act as intended or (3) where a party may surifeparable harm if relief is not
granted. Sate ex rel Mo. Pub. Defender Commission v. Pratte, 298 S.W.3d 870,

880 (Mo 2009).

Argument

The power of the court to revoke probation shall etend for the
duration of the term of probation designated by thecourt and for any
further period which is reasonably necessary for th adjudication of
matters arising before its expiration, provided tha some affirmative
manifestation of an intent to conduct a revocatiorearing occurs prior
to the expiration of the period and that every reasnable effort is made
to notify the probationer and to conduct the hearimy prior to the
expiration of the period.

--RSMO §559.036

Charles Zimmerman was placed on his current ténpnadpation in the year
2000. He was sentenced to the standard felorhagiom term of five years. In
2005, shortly before his probation was to expireai@®s’ probation was
suspended. Now, in 2016, the Court wishes to retlokieprobation. This does not
and cannot satisfy the demands of due processvaida does it satisfy the dictates

of Missouri’'s Statutes.

18
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The Missouri Supreme Court has addressed theslinsitcumstances in
which probation may be revoked after term of primmahas run. lIiState ex rel.
Strauser v. Martinez, 416 S.W.3d 798, 801-02 (Mo. 201t#)e Missouri Supreme
court ruled that Section 559.036 governed the duratf probation terms and the
power of a court to revoke a defendant's probatidhe Supreme Court noted that
the term begins on the day imposed, and endsthftderm assigned by the judge,
or five years.ld. When the probation term ends, so does the sauthority to
revoke probationid, citing State ex rel. Simel v. White, 373 S.W.3d 481, 484
(Mo.App.2012); RSMO 8559.036.8

By the operation of RSMO 8§8559.036 there are twalt@ns, and only two
conditions, under which a court may revoke prolmasifier a probation term has
ended. First, the court must have manifested tientrto conduct a revocation
hearing during the probation term. Second, it meske every reasonable effort to
notify the probationer and hold the hearing betbeeterm endsSee, Strauser v.
Martinez, 416 S.W.3d 798, 801-02 (Mo. 2018elljesv. Sate, 72 S.W.3d 196,
200 (Mo.App.2002). Unless the court meets botthesé conditions, it cannot
hold a revocation hearing after probation expires.

Reasonable efforts include procuring the defenttam prison where the
Court is aware he is incarcerated and has the ntegmiecure the defendant from

prison. For example i&ate ex rel. Dotson v. Holden, 416 S.W.3d 821, 825

19
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(Mo.App. S.D. 2013) the defendant was incarceratigsin Missouri. The Court
knew he was incarcerated in Missoud. The Court was aware of the procedure
to writ the defendant to Courtd The Court failed to do so. Because the Court,
through reasonable efforts could have brought gferdlant to Court, the failure to
do so deprived the court of authority to revokeyatmn after five years had run.
Id.

Here it is established that the Court knew howrtiwpre the defendant for a
revocation proceeding, was able to procure thendiefiet, and failed to do so.
This is established because the Court had preyidmsught Mr. Zimmerman
from incarceration in Indiana and revoked his ptmpeon this same case, and
under the same judge. Mr. Zimmerman was firstgdamn probation in 1997. In
2000 he committed an offense in Indiana and weasraecated. As a result, a
warrant was issued, and Mr. Zimmerman was broughtissouri for a probation
violation hearing from where he was incarceratill. Zimmerman’s probation
was revoked in Missouri, and after completing a da@ program, he was placed
by on probation in 2000. The judge for all ofsagroceedings was the honorable
David Dolan who is the sole circuit judge for M&sippi County, Missouri.

Here, the Court did not make reasonable efforfgdcure Mr.
Zimmerman'’s presence before his probation expifdte Court was aware of the

violation since 2003. In 2004 and 2005, the ceattthe cause for revocation

20
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hearing, then continued the case because the dafehdd to be moved by writ,
and no Writ had issued.EXhibit 10, Docket Entries, Page 2]. In 2005, shortly
before the probation was to expire, the Court sudpeé the term of probation.
[Exhibit 10, Docket Entries, Page 2] The Court did ndter@nother effort to
bring the defendant in for a hearing until 201lgrolive years after the term of
probation had run. The Court discovered theiffisedepartment had placed “no
extradition” language in the capias warrant isgitieere still was no writ, merely a
warrant). The Court ordered the no extraditiorglaage be dropped and that Mr.
Zimmerman be brought in by a writ. The Court oedethe prosecuting attorney to
generate a writ. Bxhibit 10, Docket Entries, Page 2] No writ was generated
filed by the prosecuting attorneybxhibit 10, Docket Entrieggassim| The Court
never issued a writExhibit 10, Docket Entriegpassim]|

Mr. Zimmerman meanwhile had been diligently worktogattempt to get
his probation revoked. He repeatedly wrote therCade filed requests to dispose
of detainers. He requested that the Court ap@oainsel. He confirmed with
the Indiana Department of Corrections that theyewetling to allow him to be
extradited to Missouri. In arguing against issuangrit the state has tried to use
Mr. Zimmerman'’s efforts against him. They atteeapto reframe Mr.
Zimmerman'’s arguments as an interstate disposiiia®tainers argument.

[Respondents brief in SD343634] despite Mr. Zimmen never having raised

21
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and interstate disposition of detainers argum§sitiggestions in support of a writ
of habeas corpus SD34363]. The state rédaljesv. Sate, 72 S.W.3d 196 203-
04 (Mo. App. W.D. 2002) as an argument that Mr. @ienman should have no
recourse.

This ignores the fact th&elljesv. Sate, 72 S.W.3d 196 203-04 (Mo. App.
W.D. 2002) has been abrogated.Slate ex rel. Dotson v. Holden, 416 S.W.3d
821, 823 (Mo. App. S.D. 2018 e Southern District Court of appeals noted that
Seljes does not apply where there is a known way to pethe defendants
presence. In Mr. Zimmerman’s case there was a Rneay to procure Mr.
Zimmerman'’s presence.bExfhibit 2, 4 and 5]. It was used in the same cause to
secure his presence previousliExiibit 2, 4 and 5]. The Court ordered such
methods to be used, but then failed to follow ughwhe Sherriff or prosecuting
attorney to assure that they were used.

There is one thing that is nowhere in this recardrit. The Court knew a
writ was needed. The Court delegated draftingiatavthe prosecuting attorney.
[Exhibit 10, Docket Entries, Page 2]. But the Court dithmy in 13 years to
actually see that a writ was issued. Had a ve@rbissued, Mr. Zimmerman
would have been released, as he had before. th&gmlicy of the department of
corrections in Indiana to allow the transport ofiamate on any Court order such

as awrit. [TRat]. Indiana was more than wglito allow him to be transported.
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[Exhibit 12]. Indiana was in communication with Mr. Zimmen and Missouri to
allow Mr. Zimmerman to be picked ugehibit 12, Indiana Department of
Correction Request Form] Mr. Zimmerman was codpa¥and actively working
to be transported. The State of Missouri had Hiktyato transport him, and had
previously done so using a prisoner transporta@mice. Exhibit 5]. The Court
was well aware of how to procure Mr. Zimmerman’egance from Indiana- it had
done so to revoke his probation on this same ¢a2600. Exhibit 10]. The
Court twice noted the need to issue a writ befoestérm of probation ended in
2000. It never issued a wribxhibit 10]. It did not order a writ generated until
2011. Exhibit 10]. It did not follow up on that request ur#16. This is not
making reasonable efforts to hold a hearing.

Finally, the State has repeatedly argued that tlsare due process interest
in a timely revocation hearingsee, e.g, [Response to writ at 10]. This ignores
the Supreme Court of the United States’ recentsttatin Betterman v. Montana
___US__, No 14-1457 (2016). Betterman, the Supreme Court explicitly noted
that alongside statutes and rules, the due pratasse of the United States
Constitution protects against exorbitant delaysvben a finding of guilt and
actual sentencingld. slip opinion at 10 (“Further, as at the prearstage, due
process serves as a backstop against exorbitayt’leHowever, the Court also

noted the open question of the extent of such ptiotes.
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Because the extent of such protections is an opestign, both the Court
the two concurring opinions note the need for thestjon to be litigated in the
near future. However, the court did offer somedgace. Justice Sotomayor’'s
concurrence both suggested the correct test fgingdf such a violation occurred,
and also pointed out that the majority of Federauits already use that test for all
delays after a finding of guilt, including collagé¢rssues like forfeiture:

The Due Process Clause is “flexible and calls @mhs
procedural protections as the particular situatiemands.’Morrissey
v. Brewer, 408 U. S. 471, 481 (1972).This Court thus ustsrdnt
tests to consider whether different kinds of delay afoul of the Due
Process Clause. In evaluating whether a delaystituting judicial
proceedings following a civil forfeiture violatede Due Process
Clause, the Court applied the test frBarker v. Wingo, 407 U. S.
514 (1972)—the same test that the Court appliegotations of the
Speedy Trial Clause. Sémited Statesv. $8,850, 461 U. S. 555, 564
(1983). Under the Barker test, courts consider factors—the length
of the delay, the reason for the delay, the defetslassdion of his
right, and prejudice to the defenddiid. None of the four factors is
“either necessary or sufficient,” and no one fattas a “talismanic

qualitly].” Barker, 407 U. S., at 533.... [iitseems to me that the
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Barker factors capture many of the concerns paséuki sentencing
delay context and that because the Barker tekxble, it will allow
courts to take account of any differences betwgahand sentencing
delays.See 407 U. S., at 531. The majority of the Circuitdant use
the Barker test for that purpose. Séeted Satesv. Sanders, 452 F.
3d 572, 577 (CA6 2006) (collecting cases).

Bettermanv. Montana US|, No 14-1457 (2016)(Sotomayor
concurring).

Here, considering thBarker factors, there would be a violation of Due
process. The length of the delay was over a aecBdiring the time Mr.
Zimmerman waited for a probation revocation hegring attorney graduated from
undergraduate, completed a masters degree , caupéatr school, passed the bar
exam in three states and worked as a Public deféodfve years. Two
presidents have served, and there is a reasoriladdladod a third will be elected.
This delay is, by no definition, short.

Further, as to the next factor, there is signifiqaejudice to the defendant
as instead of concurrent time in prison he, afidy erving his other sentence and
paroling, will now serve an additional 20 year8%% to serve under RSMO
8558.019. Had the Court acted within the timevadld by the law, Mr.

Zimmerman would serve far less time in prison.
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As to the final factor, Mr. Zimmerman repeatedlgexsed his rights. He
filed multiple requests. He worked with Indiamanake himself available for
pick up. He did everything he could to have leistence executed. But his
sentence never was executed because the Courdtdgsne a writ.

A delay of over a decade due to no one filing theassary paperwork is not
holding a hearing as soon as reasonably possilhlis. not fundamentally fair. Itis
not due process. There was a way to procure Mroi@man, which had been
used before in this same case, and would haveussshagain had the Court taken

reasonable efforts to hold the hearing.
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CONCLUSION

WHEREFORE, based on the argument as set forthsrbttef, relator
Charles Zimmerman respectfully requests that tlmsdfiable Court make its
preliminary writ permanent and prohibit the hondeabavid Dolan from taking
any action on this case other than dischargingael€harles Zimmerman, from

probation.

Respectfully submitted,

/sl Amy E. Lowe

Amy Lowe

Missouri Bar #63423
Assistant Public Defender
1010 Market Street, Ste. 1100
St. Louis, MO 63102

Tel. (314) 340-7662
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Attorney for Appellant
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