IN THLE
SUPREME COURT OF MISSOURI

SUATE OF MISSOURI ex el 3
JEREMIAH W, (JAY ) NIXOXN, 3
Adlorney General, )
)
Relator, )
) No, US6013 _,}EEEUW'E
V6. ) I TLING ON
) MaY g 1 2104
HONOBRARLE MATT RILUNT, i .
Scorctary of State for the State of Missouri IN UFFICE OF
| OLFR BLPHEME Fypn

Respondent.

SUPPLEMENTAL PETITION FOR WRIT OF MANDAMIUS
Relator, the Attomey General, pursuant to Rule 55.33(d) and this Court’s Order of

May 25. 2004, respectiully subrits this Supplemental Petition for Wrir of Mandunus.

! To the exient that this Court determines that this Supplemental Petition and fus
Suggestions in Support of the Supplemental Petition, or cither of them, pursuant to Rule
$5.33(d} and this Court’s May 25 Order, exceed the proper bounds of a supplemental
pleadings under cither that Rule or this Court™s Order, and thus should have been
incorporated into an Amended Petition for Writ of Mandamus under Rule 55.33(a), the
Attorney General respeetfilly requests: (1) that this pleading be treated an amendment hy
interlincation of his earlier Petition, such that his Petition dated May 24, 2004, and this
Supplement, combingd, comprise his Amended Petition; and {2} that the Supplemental

Sugyestions filed herewith be treated as an amendment by inderlingation of his earhier



Supplemental Statement of Facts

On Tuesday, May 25, 2004, the tenth Tuesday prior to the August 3" special
election called by the Governor in his May 19 Proclamaion {see Exhibit T, p.114). the
Respondent Secretary of State distribuled to Missoun™s election authorities notice that 4
special election had been called. A true and correct copy of this notice 1 attached hereto
as Exhilit Tip.122-25). Attached to this notice was a copy the Govemer's May 24"
Mroclamation {p.123) submilting to the voters al the August 3™ special election a proposed
constitutional amendment, proposed by initiative, anthorizing floating gambling facilities
on or adjacent to the White River in Rockaway Beach, Missouri. Also attached to the
Sceretary's May 25 potice were the Notice of Special Election (p.]124), and 3 sample
bafiol regarding the White River issuc (p. 125} ‘These matenals were sent by the
Secretary to Missouri's election authoritics by facsimile and overnighl mail, us provided
for in §115.125.1 RSMo (Cumm. Supp. 2003).°

The Scorctary also faxed (and included in the packet being sent by ovemight mail).
a scparate statement, pursuant 1o this Court’s May 25 Order, that “all clection authorties

should be prepared to add [Senate Joint Resolution 29] 1o the August 3, 2004 ballot 1¢ the

Suggeslions, such that his Suggestions dated May 24, 2004, and the Supplemental

Sugeestions, combined, comprise his Amended Suggestions.
: All statutory references herein are to RSMo 2000, unless otherwise noled.
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Supreme Court so orders at a later date.™ A true and correct copy of this slalwment is
attached hereto as Extubit K {p.126).

On Thursday, May 27, 2004, the Attorney General delivered w the Seerctary a
letter addressing the possible logistics of the Attarney Generiel’s review of any proposed
ballol summary prepared by the Respondent Secretary’s office. The Secratary had
indicated that he would take no action on Senate Joint Resalution 29 (heretnaficr. “5JI
29"y until the same was signed by the presiding officers of the House and Senate and
delivered to him by the General Assembly. See Pxhibit F (p.115-16). Fucether, it had been
reported that the General Assembly would not sign SJR 29 until the a‘lernoon of Friday,
May 29, 2004, Accordingly, iv urder 1o facilitate the Secretary’s representation 1o the
Cireuit Court that a ballot summary could be prepared “in a matter of hours,™ the

Attorney General advised the Scoretary thal his office was prepared to receive the

* The Secretary's agsertion was nol mete boasting.  Instead, it was based on the
Scerctary’s experience in 2002 in which the Secrctary had perlormed his duties relating Lo
a referendum within minutes to cosere that 2 $300 mifiion tax increase could be voted upon
at the August clection. By drafting his ballot summary in advance, well before the nicasure
was signed by the presiding oflicers of the House and Scnate, and pre-clearing it with the
Attomey Ge.neral, the Secretary was able to effect the special Angust election with no

difficulty. See “Teamwork and 1iuning gel road plan on ballol,” Page Al, Kansas City btar,

May 29, 2002 (atiached herelo as Hxhihit I. {p.127-28)).

3



proposed ballot sunmmary at any time, and review (he same in an expedited fashion. This
May 27 letter provided cellular {clephone numbers so that the Secretary’s ballot summary
could be received and reviewed outside normal business hours and throughout the holiday
weekend. A true and correct cony of this letter is attached hereto as Exhibit M (p.129).

On Friday, May 28, 2004, the General Asscmbly met in its socond technical
session (the first technical session was held on May 20, 2004), and SJR 29 was signed by
the presiding officers of the Senate and the House of Representatives between 2:00 and
2:30 pun. See Affidavit of John Clubb, attached hereto as Exhbibit N (pp.130-32). The
signcd version of STR 29 was then delivered to the Respondent Secretary at
appraximatety 2:30 pum. See Exhibit N at ¥4 (p.131). A true and curiect copy af SIR 29,
as signed by the presiding officers and deliverad to the Sccretary, 1§ attached to Ixhibit N
alp 132,

The version of SIR 29 that was signed and delivered to the Secretary on May 28 15
identical to the copy of SR 29 previous!y delivered to the Sceretary on May 20 (allached
10 the Attarney General’s Circuit Const pleadings) and the copy of SIR 29, certified and
authenticated by the Secretary of the Scnate, delivered 1o the Seeretary on Vay 2|
(attached 1o the Attorney General’s Court of Appeals pleadings). Compare Exhibit N
(- 1320 wiehk Txhibit T (p.113).

The proposed constitutional amendment contamed in the signed version of 3TR 28

delivered 1o the Secretary on May 28 is substantially the same as the recitation of the
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proposed constitutional amendment contained in the Governor's May 1% Proclapzation,
The onby variance is that the reciiadion contained in the Governor’s May 19 Frockunation
omitted the concluding period. Compare Hxhibit N {p.132) with Exhibit I (pr114),

Iollowing receipt of the signed version of SIR 29, the Sceretary delivered a letter
and copy of SIR 29 1o the Stare Auditor on Friday May 28, 2004, “lor the purposes of
preparing 4 fiscal note and fiscal note summary 1n accordance with § 116,175, RAMo
3000, A truc and correet copy of the Secrelary’s letter and attachment arc aftached
hereto as Lixhibit O {p.133-34).

Promptly upon receipt of the Secretary’s letter, the State Auditor delivered to the
Attomey General her fiscal note and a proposed fiscal note summary. A true and correct
copy of thess ilems is attached {pp.139-41) Lo the Affidavit of John Clubb, a true aud
correct copy of which is atached hereto as Exhibit P {pp.135-43).

Upon expedited review of the fiscal note summary, the Alloruey General approved
its lezal content and form and informed the Auditor of that approval, See Exhibit I, at
p.E38-39.

Immediately thereatter, at approximately 4:05 p.m. on May 28, the State Auditor
delivered to the Secretary notice ol the Attorney General’s approval of the Auditar’s
fiscal note summary, and attaching the summary iself. xhibit P, at 9 2 {p. 135 and

pp.137-43},



Drespite the Attorney Gengral's expressed willingness 1o make anangeiments for
the receipl of the Secretary’s proposed ballot summuary, the Secretary has transmitted
neither the proposed ballol summary (Sectivo 116.160) nor his proposcd “fair ballot
language” (Section 116.025 (Cunum, Supp. 20013}, to the Aromey Gengzral for his
Slalulony review.

The Secretary has a clear and present duty, which arose on May 19 when he
reccived the Governor's Proclamation that the constitutional amendment proposed by the
General Assembly in SJR 29 should be put to the voters at « special cicclion on August 3,
2004, to take every actian within the power of his ofhce 1o cffect that Proclamation and
(he August 3 special electiun called for thercin. The Governor's autharity to e ths
P'rociamation and call this special election is explicilly granted in Article X11, Seciton
2{1) ol the Missourn Conslifution.

In his oath of office, sworn by she Secretary ol State pursuant to Artiele VI,
Section 11, and Section 28.020, the Sccretary pledged to “support” the Missourt
Constilution, including the provision by which the Governor issued his May 19
Proclamation setiing a special election on SJR 29 {or Aogust 3, 2004 In this regard, the
Respondent Scerctary has several specific dutics thal must be performed to eifect that
Proclamation and speeial election. By failing in these dutivs, and thereby failing in fus

duty to effect the Governor's Proctamation and accomplish the special election for
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SIR 29, the Secretary has subjectsd himself to the authority of this Court and the writ of

mangdamus that the Auorney General seeks.

Speeifically, but withoul Linsitation, these duties are:

n

¥

d

bl

Pursuant to §116. 10641 the Secretary must pll'rc:pare. the ballot sumimary
for SJR 29 and deliver it to the Attorncy General. Despite his receipt
of SR 29, the Secretary has not done s,

Pursuant 1o §116.180, the Secrctary must certity the official ballot
title for SJR 29, He has not done so.

Pursuant 1o § 116,025, RSMo Supp. 2003, the Scorcrary must drafi
“fair bailol language” stalements which, after the Attorney Goneral's
approval, must be posted in each polling place next lo the sample
hallot. The Secretary has not delivered proposcd “far hallot
language” slalenents w the Attorney Genceral.

Pursuant 10 §116.210, the Scerctary is required 1o namber all the
proposed constitutional amendments. He has desionated the
praposcd constitutional amendment relating to guming on White
River as “No. 1. but has not assigned a number 1o the constitutionad.
amendment proposed in SIR 29

Pursuant to §116.230, the Secretary must prepare a sample ballot

containing the official ballot titles for all the ballot measures to be



submitted to the voters, Although the Secrelary prepared a sample
ballot and included therzon the White River gaming issue sct for
special eleclion by (he Govemor's May 24 Proclamation, the
Secretary failed 10 inclnde on the sample hallot the proposed
comstitutional amendment sct farth ir: SIR 29 set for special election
by the Governor’s May 19 Proclamation,

3 Pursuant to §116.240, the Secrctary was requived 1o send local
election authorities a certified copy uf the legal notice for the special
election and a copy of the aforementioned sample ballot on or belore
May 25. Although the Sceretary distributed a Notice of Special
Election and a sampls ballot to the local election authorities on
May 25, neither of these documents relerences the August special
zloction on the constitutional amendment proposed by SIR 22 called
for by the Governor's May 19 Proclamatior, and thus both of these
documents are incomplete and 1n error.

Tn performing all these duties, the Secretary had - and comtinues to have - « duty
Lo cffectiate the Governor’s Proclamation and put SIR 29 on the August 3, 2004, hallot.
The Sceretary is not excused [rom this duty by any siugle or combination of statulory
provisions, or the construction he would assign to them. The Secretary’s failure to

comnply witl: this duty, including his failures to perform the alorementioned statutory tasks
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in such a way as (o ensure thal the Governor's May 19 Proclamation is carried out,
renders e Secretary snhject to the power of this Court and its tssuance of 4 wril of
mandamus the Attorney General sceks.
Reason Why the Writ Should [ssue

As set torth roove fully in the Attorney General's Suggestions filed on May 24, and
in the Supplemental Suggestions filed herewith, a writ of mandamus should and must
issue to preserve and protect the Govemar’s constilutional power 1o call a special lection
concerning the constilutional amendment proposed in TR 29, which power is presently
being frustrated by the Secretary’s failure to fulfill his duty to effect the Governor's May
19 Proclamation and the special election called for thercin.

Amendment Reguest for Relicl

In his Petition filed May 24, 2004 1he Attorney General sought Peremplory and
Permanent Writs of Mandamus fo compel the Scerelary to complete all tasks assigned 10
him by law necessary (o ellect the August special lsction on the constitutivnl
amendment proposed by SIR 29 called by ihe Governor’s May 19 Proclamation, and to
do so in time 1o meet the [0-week certification and distribution deadline in Section
116,240, The Secretary {ziled 10 meet thar deadline, and the Allornzy General hercby
respectiully amends his prayer for relict

The Attorney General requests immediate Peremptory and Permanent Writs off

Mandamus compelling the Secretary of State to 4ake all actions within the power of his



office o ensure (iat the constitutional amendment proposcd by STR 29 s put before the
voters on Augusi 3, 2004 as ordered by the Governor's May 19 Proclamation, and
compelling the Sceretary o complete all of his dutics in this rezard, and 1ssue the
suppleniental and amending certification and distribution wo the local election authorities
1o effect this Wit smd the Governar’s May 19 Proclamation, as soon as possible but in no

eveot later than the sixth week prior to the August 3, 2004, eleclion.

Ruspectfully subnutted,

lelflgi’l;d-l W

Attomey Geheral
i’

.|' C:..—-—-’L"';?f = —
Iﬁﬁl C.WILSON

Missourt Bar No, 40804
JAMES R LAY TON

Mizsoruri [Bar Mo, 45623
JAMES R. McADAMS

higsouri Bar No. 33382
Assistant Attorneys General

JAY Y NIXON

Supreme Court Building
P.(}. Box 599

Jefferson City, M} 65102
Telephone: {373) 7T51-8851
Telefax: (373) 751-2203
Altorneys for Peutioner
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Certificate of Service

The undersigned hereby cortifics that & copy of the foregoimg was served by hand
delivery or U.S. Mail, postage prepaid, on this 31* day of May, 2004, and that a courtesy
cOpy wias senl electronically to:

Terry Jarrety

Office of the Secretary of Stale

State Information Center

GO0 West Main Streel

lefferson City, Missourn 65101

Vioice: (373) 526-1272 i
Fax:  (573)526-4003 e

ﬁahtam Attomcy {reneral
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