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STATEMENT OF FACTS

Lance Shockley appeals his conviction for murder in the first degree,
section 565.020, RSMo, and sentence of death for the shooting death of
Missouri Highway Patrol Sergeant Carl DeWayne Graham, Jr. Appellant
was tried by a jury on March 18-28, 2009, before Judge David P. Evans. (L.F.
34,52-57)." He does not contest the sufficiency of the evidence to support his
conviction.” Viewed in the light most favorable to the verdict, the evidence at

trial showed:

The record on appeal consists of the Legal File (L.F.); a one-volume
transcript of pre-trial proceedings conducted before the Honorable William L.
Syler (Pre-Trial Tr.); a four-volume transcript of pre-trial, trial, and
sentencing proceedings before the Honorable David P. Evans (Tr.); a
transcript of a hearing conducted on December 22, 2010, regarding the
completeness of the trial transcript (12/22/10 Tr.); a supplemental transcript
filed with this Court on February 9, 2011 (Supp. Tr.); and various State’s
Exhibits that were admitted into evidence (State's Ex.).

2 Appellant prefaces the argument portion of the brief with a discussion,
separate from his Points Relied On, of the weight of the evidence in which he

discusses the evidence and the inferences from that evidence in the light

most favorable to the defense. (Appellant’s Brf., pp. 63-70).



Appellant and his wife Coree® spent Thanksgiving of 2004 hosting
Coree’s sister, Cindy Chilton, and her fiancee Jeff Bayless at their home in
Eastwood. (Tr.1087-89). The day after Thanksgiving, the two women visited
another sister in Poplar Bluff while Appellant and Bayless stayed behind.
(Tr. 1089). The women arrived back at Appellant’s home shortly after 7:30 in
the evening and found that the two men had left, taking Appellant’s white
pick-up truck. (Tr. 1089, 1093). Bayless called the house at about 7:45 p.m.
and sounded drunk. (Tr. 1090). Either he or Appellant said that they were
hungry and on the way back home. (Tr. 1090).

Ivy and Paul Napier were watching television at their home in
Eastwood at about 8:00 p.m. when Ivy heard a car drive by at a faster than
usual speed. (Tr.1038-40). She heard a knock on the door about fifteen
minutes later and saw that Appellant was at the door. (Tr. 1040-41). He was
invited inside and Ivy noticed that he had blood on his hands. (Tr. 1042-43,
1061). Appellant said that he had been in an accident and needed help. (Tr.

1043, 1061).

For purposes of clarity, certain witnesses sharing the same last name,
including Coree and Robert Shockley, and Ivy and Paul Napier will at times

be referred to by their first names. No disrespect is intended.



Paul accompanied Appellant to the scene of the accident to see if
anything could be done for Bayless. (Tr. 1043, 1061). When they arrived at
the scene, Paul realized that Bayless was beyond help. (Tr.1061-62). Paul
and Appellant returned to Paul’s house, and Appellant called home and spoke
with Coree. (Tr. 1044, 1091-92). Paul then drove Appellant home. (Tr.
1062). At some point when they were together, Appellant told Paul that he
knew it was wrong and that he would do the right thing. (Tr. 1068).

About a mile from the house they met Coree and Chilton, who were
driving towards the crash scene. (Tr. 1063, 1092-94). Appellant got into
their car and they drove back to his house. (Tr. 1064, 1095). On the way
back, Appellant told Chilton that Bayless was dead. (Tr. 1096). Appellant
went into the house and made a phone call while Chilton and Coree drove to
the crash site. (Tr. 1098-99).

vy, who was a certified nurses aide, called for medical assistance for
Bayless. (Tr. 1045-46). She then drove to the crash site and saw the white
truck off the road, with Bayless inside. (Tr. 1046). She checked Bayless for a
pulse, but could not find one. (Tr. 1047). Paul returned to the scene, followed
by Coree and Chilton, and they were all present when a local police officer
arrived. (Tr. 1047, 1064, 1100-01). Highway Patrol Sergeant Carl Dewayne
Graham, Jr. alsoarrived at the scene and began investigating. (Tr. 1071,

1101). After checking on Bayless, Sergeant Graham told Coree and Chilton



that there was nothing more to do and that they should go home. (Tr. 1101-
02). They did. (Tr. 1102).

The investigation continued, with another officer finding beer cans and
a tequila bottle inside the truck, and a spot of blood on the outside of the
truck on the passenger side where Bayless was sitting.” (Tr. 1074). Sergeant
Graham went to Appellant’s house that night and spoke to Coree at the
doorway. (Tr.1104). She got Appellant out of the bedroom and he talked to
Sergeant Graham on the porch. (Tr. 1105). Sergeant Graham then came
inside and told Chilton to let him know if there was anything he could do for
her. (Tr.1106). He also gave her his card, which Chilton laid on a table and
found shredded to pieces the next morning. (Tr. 1106-07).

At some point during the evening, Appellant told Coree and Chilton’s
stepfather that he had been driving the truck and that he was responsible for
Bayless’s death. (Tr. 1155). Appellant took Chilton to the crash site the next
day and pointed out the spot where he lost control of the truck. (Tr. 1109).
He apologized to Chilton and said that he would be there for her. (Tr. 1109).

Despite their knowledge of Appellant’s role in the crash, neither Chilton nor

4

Sergeant Graham collected a sample of the blood and sent it to the
Highway Patrol laboratory. (Tr.1075-76). It was tested for DNA in 2006 and

found to be consistent with Appellant’s DNA. (Tr. 1076-77).



any other family members said anything to law enforcement. (Tr. 1110).
They were not the only ones to keep Appellant’s involvement from the
authorities. Sergeant Graham questioned Ivy Napier on the night of the
crash. (Tr. 1047). She lied to protect Appellant and told Sergeant Graham
that she did not know who had been involved in the wreck. (Tr. 1048).

Ivy did not hear anything more from Sergeant Graham until March 19,
2005. (Tr.1048). Sergeant Graham came to the nursing home where Ivy
worked and told her that Appellant had admitted to being involved in the
accident. (Tr. 1049). lvy told Sergeant Graham that Appellant had been to
her house the night of the accident, but did not go into any further detail.
(Tr. 1050). lIvy called Appellant after she got home from work that day and
told him about her conversation with Sergeant Graham. (Tr. 1050-51).
Appellant said that he had never told the Highway Patrol that he was
involved in the accident. (Tr. 1051).

Cindy Chilton was at Appellant’s house when Ivy called. (Tr. 1116).
She went toa restaurant and bar where she learned from her mother that
Sergeant Graham had been looking for her. (Tr.1117). Graham indicated to
Chilton’s mother that he believed that Appellant was driving the truck when
it crashed. (Tr. 1114). Chilton’s mother relayed that to Chilton, who in turn
told Coree. (Tr. 1114-16). Coree told Chilton that she was scared. (Tr. 1118).

Appellant met with Chilton at 8:30 or 9:00 the next morning and told her



that she did not have to talk to Sergeant Graham. (Tr. 1119). Appellant then
went to the home of Chilton’s parents and asked her stepfather where
Sergeant Graham lived. (Tr. 1159-60). The stepfather knew that
information from being friends with Sergeant Graham’ landlord, and he told
Appellant the location of the house. (Tr. 1160).

Appellant called his uncle, Robert Shockley, that morning and asked to
borrow his truck, but was refused. (Tr. 1389-90). Appellant went to his
grandmother’s house, located a few hundred feet from his own, at about 12:30
p.m. and borrowed her red 1995 Pontiac Grand Am that had a yellow sticker
on the left hand side of the trunk. (Tr. 1801, 1803-08). The car was seen
parked between 1:45 and 4:15 that afternoon on the wrong side of a lightly-
traveled gravel road near where Sergeant Graham lived. (Tr. 1855-74, 1887-
97, 1904-06, 1913). Appellant returned the car to his grandmother at about
4:30 p.m. (Tr.1824-25). Investigators traveled different routes from the
location where the car was seen to Appellant’s home. (Tr. 1082-84). The
most direct route took eighteen minutes and forty-two seconds when driven
at the speed limit. (Tr. 1082).

Sergeant Graham was on duty that day, Sunday, March 20th. (Tr.
1165-66). He backed his patrol car into the driveway of his home, located on
a private road in a densely-wooded rural area, and radioed the dispatcher at

4:03 p.m. that he was ending his shift. (Tr. 1168-69, 1192, 1226, 1297-98;



State's Ex. 4). At about the same time, employees of Ozark Applicators were
loading a trailer at their business, which was owned by Sergeant Graham’s
landlord and was near the house that Graham rented. (Tr.1173-76, 1186-87;
State's Ex. 141). They heard a rifle shot coming from the direction of the
house. (Tr.1175-76). A few minutes later, they heard two shotgun blasts
coming from the same area. (Tr. 1178, 1190). The timing of the shots
suggested that they might have been fired in sequence from a pump shotgun.
(Tr. 1179, 1190).

A woman named Judy Hogan was driving by Sergeant Graham’s house
at about 5:10 or 5:15 p.m. when she saw Graham lying in the driveway next
to the left rear door of his car, which was open. (Tr. 1199, 1208-11). Papers
and other items were lying on the ground next to the body. (Tr. 1209, 1233-
34). Hogan drove up and saw that Graham was dead. (Tr. 1210). Sergeant
Graham was shot in the back with a bullet from a high-powered rifle that
penetrated his Kevlar vest. (Tr. 1260-62). The bullet traveled in an upwards
path and lodged near the chin and neck area. (Tr. 1263-64). The land next to
the driveway sloped downwards into the woods, with a wall made of railroad
ties at the bottom of the hill. (Tr. 1304-07; State's Exs. 62, 69). Sergeant
Graham’s back was facing that area and investigators concluded that the
initial rifle shot was fired from the retaining wall. (Tr. 1322-25, 1329). A

splinter of wood was found to have been knocked off the top of the wall and



appeared to have been dislodged recently. (Tr. 1327-28; State's Exs. 64, 66).
The bullet severed Sergeant Graham’s spinal cord in the neck, causing him to
immediately become completely paralyzed. (Tr. 1264, 1267). He fell
backwards, with the force of the fall fracturing his skull and his ribs. (Tr.
1264-65, 1267; (State's Exs. 11, 12). Sergeant Graham, who was still alive,
was then shot in the left side of the face and shoulder with a shotgun, with
some of the pellets entering his lung. (Tr. 1258, 1266-68; (State's Exs. 73,
74). Pieces of paper wadding from shotgun shells were found near the body.
(Tr.1309-10, 1318-19, 1382).

Paperwork concerning Sergeant Graham’s investigation into the crash
that killed Jeffrey Bayless was found in the patrol car. (Tr.1312-16, 1368-71;
State's Exs. 25-27). A supplemental report found on Sergeant Graham’s
computer stated that he had learned in January of Appellant going to Ivy
Napier’s house with blood on his hands and asking for help. (Tr. 1132, 1135,
1137). The report also detailed Graham’s interviews with Ivy and Paul
Napier on March 19th, and his attempts to contact Cindy Chilton that same
day. (Tr.1138-40).

The rifle bullet recovered from Sergeant Graham’s body was deformed,
but was determined to be a small caliber bullet that would fit a .243 caliber
rifle. (Tr.1261-62,1270). Sometime around 7:00 on the night of the murder,

Coree Shockley went to Robert Shockley’s house and gave him a box of .243



shells. (Tr. 1395-96). Robert told Coree that he did not want them because
he did not have a .243 rifle.” (Tr. 1396). Coree responded, “Lance said you’d
know what to do with them.” (Tr. 1397). Robert put the shells in a drawer.
(Tr.21397). Robert eventually handed over the box of shells to police officers
who came to his house to question him. (Tr. 1398, 1418-19). Coree’s
fingerprint was found on the box. (Tr. 1446, 1450). Appellant had owned at
least one .243 rifle’ and had fired it on Robert’s property, including one time
in January of 2005 that he brought over and shot a stray dog that he could
not get rid of. (Tr. 1403-05, 1407, 1579). Officers searched Robert’s property
and recovered a .243 shell casing. (Tr. 1406, 1427). They also searched
Appellant’s property and recovered several bullet fragments and spent .243

Winchester shell casings. (Tr. 1458, 1467-71, 1534). A search of a wood-

Robert testified that he and Appellant had bought ammunition
together for years, that Appellant placed the orders, and that he (Robert) had
never owned a .243 caliber gun. (Tr. 1386). He also testified that the night of
the murder was the only time that Appellant or Coree brought him .243
ammunition. (Tr. 1416).

° Robert and other witnesses described seeing a .243 rifle with a scope on

it. (Tr.1405,1731,1744,1748,1792). One witness testified that the gun was

kept in a gun cabinet. (Tr. 1732).



burning furnace outside of the house yielded two brass heads from shotgun
shells and some metal clips, grommets, and buttons from bib overalls.” (Tr.
1471-73,1521-22, 1531-33). Officers also seized numerous rifles, shotguns,
pistols, and ammunition located throughout the house, including three
shotguns, two of which were pump action. (Tr. 1479, 1483-85, 1535-47).
They did not recover any .243 caliber weapons or live .243 ammunition. (Tr.
1489, 1547-48). But the officers did see a gun cabinet that had only one
empty slot. (Tr. 1481).

A Highway Patrol firearms examiner compared class and individual
characteristics on three bullet fragments recovered from Appellant’s property
to the slug pulled out of Sergeant Graham’s body. (Tr.1672). He concluded
within a reasonable degree of scientific certainty that those bullet fragments
and the slug were fired from the same weapon. (Tr.1676-77). Two other
examiners at the Highway Patrol Laboratory also examined the bullet
fragments and the slug and came to the same conclusion. (Tr. 1678-79). The
slug and some of the bullet fragments were identified as belonging to the .22
to .24 caliber class of ammunition, which would include .243-caliber

ammunition. (Tr. 1665-71). The examiner also testified that the shotgun

The jury heard testifimony that Appellant wore overalls and that he

was strict about not burning trash in the wood stove. (Tr.1124-25, 1572-73).



shell heads pulled from the wood stove were 12-gauge Olin/Winchester brand
manufacture, which was consistent with the wadding found near Sergeant
Graham’s body. (Tr. 1702-03). A private forensic consultant also compared
the bullet fragments and the slug recovered from Sergeant Graham. (Tr.
1581, 1583, 1595-98). He testified that the bullet fragments and the slug
recovered from Sergeant Graham’s body had consistent class characteristics
and had some individual characteristics that corresponded to one another.
(Tr. 1609, 1616). But he was unable to either identify or exclude any of the
ammunition as being fired from the same gun. (Tr. 1614).

The Highway Patrol firearms examiner also compared class and
individual characteristics of the .243 shell casing found at Robert Shockley’s
home with the .243 shell casings found at Appellant’s home. (Tr. 1691-93).
He concluded within a reasonable degree of scientific certainty that all of the
shell casings had been fired from the same weapon. (Tr. 1693-94).

Highway Patrol investigators went to Appellant’s home the night of
Sergeant Graham’s murder. (Tr.1921-22). When they arrived at the house
they called Appellant on the phone. (Tr. 1927-28). He refused totalk to
them. (Tr.1928-29). But he then came out on his porch and told the officers

that he did not kill Sergeant Graham. (Tr. 1930-31). He also said that he



had been at home all day, working with his neighbor, Sylvan Duncan.® (Tr.
1932).

The officers visited Appellant at his worksite at about 11:30 the next
morning. (Tr.1934-35). They approached Appellant, who was in his truck
eating lunch with his cousin. (Tr. 1779, 1935-36). Appellant told the officers
that he would talk to them after he finished eating his lunch. (Tr. 1780,
1936). The officers walked back to their car while Appellant stayed in the
truck. (Tr.1783,1937). Appellant borrowed a cell phone from his cousin and
called Coree. (Tr.1783-84,1938). He asked Coree if the police had visited
her, what they had asked her and what she had told them. (Tr. 1785). Coree
responded that she had told the officers that Appellant had been at the house
all day on Sunday until 5:30 or 5:45, when he went to Robert’s house for a few
minutes. (Tr. 1786). Appellant replied, “Okay, that will work, that will be
fine.” (Tr. 1786). Appellant then talked to the officers and gave them a more
detailed account of his activities the previous day, which this time had him
visiting relatives, including his grandmotheher at 7:30 in the morning, and
watching Sylvan Duncan from his living room as Sylvan Duncan pushed

brush. (Tr.1939-40, 1944). That contrasted from the story he had told the

8

Appellant gave that same alibi to Cindy Chilton earlier in the evening.

(Tr. 1123).



night before, in which he had claimed to have worked all day and to have
worked with Duncan. (Tr. 1940-41). Appellant also did not say anything
about borrowing his grandmother’s car. (Tr. 1944). He did admit to knowing
that Sergeant Graham was investigating him for leaving the scene of a
fatality accident and talking to witnesses. (Tr. 1947). And he gave an
unprompted statement about not knowing where Sergeant Graham lived.
(Tr.1944-45). As the officers left, Appellant said to them, “Don’t come back to
my house without a search warrant, because if you do there’s going to be
trouble and somebody is going to be shot.” (Tr. 1946).

Appellant visited his grandmother later that day and instructed her to
tell the police that he was home all day on Sunday. (Tr. 1825). When the
grandmother told Appellant that she would not lie for him, Appellant placed
his finger over his mouth and said, “I was home all day Sunday. I was home
all day Sunday. I was home all day Sunday.” (Tr. 1825-26). And he told the
cousin who overheard the phone conversation with Coree to keep his mouth

shut. (Tr.1787-88). Appellant also later asked the investigators to come to

° Appellant was upset about an incident while he was being questioned

the previous night where a police officer’s rifle accidentally discharged on his
property. (Tr.1937). That incident will be discussed in more detail in the

response to Appellant’s Point III.



his house, where he berated them for interviewing his friends. (Tr. 1954).
He also demanded to know who the officers had talked to and what they had
said. (Tr. 1955).

Appellant was arrested the day following that confrontation for leaving
the scene of an accident. (Tr. 1758, 1958). Appellant was not told the charge
that he was being arrested on, and he stated that it probably had something
to do with the trooper who had been shot. (Tr. 1762). Appellant denied
borrowing his grandmother’s car on the day of the murder. (Tr. 1960-61).
But when asked if his grandmother was lying when she said that he was
driving the car, Appellant replied that she was not a liar. (Tr. 1961). And
when the officers confronted Appellant with their knowledge that Coree had
taken a box of .243 shells to Robert’s house, Appellant dropped his head. (Tr.
1961-63). While he was in jail, Appellant told a former girlfriend and mother
of his children that he had done something really stupid. (Tr. 1575-76).

Appellant did not testify at trial. (Tr.2010-11, 2019-20). He presented
the testimony of one of the motorists who saw his grandmother’s car on the
rural road near Sergeant Graham’ house. (Tr. 1993). That motorist testified
that he had taken a stab at giving police the license plate number of the
vehicle and had said that it could have contained the letters L and M. (Tr.
1995, 2000). The license plate on Appellant’s grandmother’s car did not

contain those letters. (Tr.2007). The witness also testified on cross-



examination that he saw Appellant’s grandmother’s car after it was seized by
the police and that there was no doubt in his mind that it was the car he had
seen on the day of the murder. (Tr.2001-03, 2007).

The jury found Appellant guilty of murder in the first degree. (Tr.
2059; L.F. 1704). The State and the defense presented multiple witnesses in
the penalty phase of the trial. (Tr.2062-2137). The jury unanimously found
the existence of three statutory aggravating circumstances: (1) that Carl
Dewyane Graham, Jr. was a peace officer murdered because of the exercise of
his official duty; (2) that Carl Dewayne Graham, Jr. was murdered for the
purpose of preventing a lawful arrest of the defendant; and (3) that Carl
Dewayne Graham, Jr. was a potential witness in the pending investigation of
defendant for leaving the scene of a motor vehicle accident on or about
November 26, 2004 and was killed as a result of his status as a potential
witness. (Tr.2227; L.F.1723). The jury alsoreturned a verdict stating that
it did not unanimously find that there were facts and circumstances in
mitigation of punishment sufficient to outweigh the facts and circumstances
in aggravation of punishment. (Tr.2227-28; L.F. 1723). The jury was
unable, though, toagree on punishment. (Tr.2227;L.F.1723). On May 22,
2009, the court imposed a sentence of death. (Tr.2236; L.F. 1765-66). In
doing so, the court certified the jury’s finding of the existence of the statutory

aggravating circumstances and agreed with the jury’s finding that the



mitigating facts and circumstances did not outweigh the aggravating facts
and circumstances. (Tr.2236; L.F. 1765-66). Additional facts specific to
Appellant’s points relied on will be set forth in the argument responding to

those points.



ARGUMENT
1.

Appellant has failed to show that the entire transcript filed
with this Courtis incomplete or inaccurate or that he has suffered
any prejudice from alleged errors or omissions in the transcript.

Appellant claims that the trial court erred in finding that the trial
transcript is complete and accurate and in certifying that the transcript is
sufficient for appellate review. But the circuit court, upon this Court’s order,
filed a supplemental transcript containing two proceedings omitted from the
original transcript and Appellant has failed to show that any other trial
proceedings have been omitted. And by not identifying any missing
proceedings, Appellant has necessarily failed to make the required showing of
prejudice from mistakes in or omissions from the transcript.

A. Underlying Facts.

The Notice of Appeal was filed in the Circuit Court on June 1, 2009,
and in this Court on July 24, 2009.” The five volume trial transcript was
filed on May 3, 2010. Appellant filed a motion for an extension of time to file

his briefon July 30, 2010. That motion alleged that the trial transcript

“appears to have been prepared under unusual circumstances.” The motion

10 Respondent asks the Court to take judicial notice of its own files.



stated that the court reporter had been unable to prepare the transcript, and
that it was eventually prepared by the Office of State Courts Administrator
(OSCA), relying on courtroom voice recordings. The motion further stated
that Appellant believed that some proceedings had been conducted outside of
the courtroom, and that his trial attorneys had been asked to review the
transcript to determine if any proceedings had not been transcribed.

On October 5, 2010, Appellant filed a motion toremand the case to the
circuit court for determination of the sufficiency of the trial transcript and for
preparation of a supplemental transcript. The motion was granted on
October 13, 2010, and the circuit court was ordered to file a report with this
Court on or before December 13, 2010.

The circuit court received an extension of time, and conducted a
hearing on December 22, 2010. (12/22/10 Tr. 2). Court reporter Andrea
Moore testified that she recorded Appellant’s trial with a voice recognition
program that translated into text the words that she spoke into a recording
mask, and saved them onto her computer. (12/22/10 Tr. 4,7, 12). She also
placed two microphones in the courtroom that were attached to digital
recording devices and made two recordings of what was being said in the
courtroom. (12/22/10 Tr. 13). Moore said that every night during the trial
she would copy the text and audio recordings onto DVDs and would make two

copies of those DVDs. (12/22/10 Tr. 14).



Moore testified that there was only one time during the trial when
something was recorded outside of the main courtroom. (12/22/10 Tr. 5).
That discussion took place in an anteroom and concerned a question from the
jury about continuing deliberations after being unable to agree on
punishment. (12/22/10 Tr. 27). Moore said she also set her equipment up in
a smaller courtroom that day, but was never asked to go on the record and
record anything in that courtroom. (12/22/10 Tr. 6, 10). She testified that the
judge did ask her to transcribe part of the voir dire proceedings concerning
juror number 58, and that she did so in that courtroom. (12/22/10 Tr. 22, 24,
32). Moore said that she never recorded anything in the judge’s chambers.
(12/22/10 Tr. 6, 21).

Moore testified that she had difficulty preparing the transcript for this
Court in a timely manner because of family illnesses and also because of a
large number of trials held in the circuit. (12/22/10 Tr. 8, 15). She said those
issues were not present during the trial and did not affect her ability to
transcribe the proceedings during trial. (12/22/10 Tr. 8-9). Moore eventually
sent her audio and text files to OSCA, along with written notes that she
made during the trial. (12/22/10 Tr. 4, 8). Moore said that OSCA had trouble
opening some of the files, but that problem was resolved after Moore traveled
to Jefferson City and met with the OSCA staff. (12/22/10 Tr. 11-12, 16-18).

She also said that the voice recording did not pick up a discussion that



occurred after voir dire but before the start of the trial, but that the OSCA
transcribers were able to use a backup audio file. (12/22/10 Tr. 11). Moore
testified that she reviewed parts of the transcript prepared by OSCA, did not
see any problems and did not believe that she had omitted anything that was
supposed to have been on the record. (12/22/10 Tr. 9-11).

One of Appellant’s trial counsels, Brad Kessler, testified that he knew
for a fact that an on-the-record discussion took place outside the main
courtroom. (12/22/10 Tr. 39). Kessler testified that he thought the discussion
took place before the jury became deadlocked on punishment and that it
involved a more significant issue than that. (12/22/10 Tr. 39). Kessler was
unable to provide anything more specific about that discussion.

Appellant’s other trial counsel, David Bruns, testified that he thought a
record was made in the small courtroom on Saturday morning, but he could
offer no specifics on what that record was. (12/22/10 Tr. 40). He did testify
that the issue being discussed that morning concerned whether Juror No. 58
should be struck from the jury, whether Kessler could continue to represent
Appellant, and how that impacted the case. (12/22/10 Tr. 40). Bruns noted
that those issues were eventually resolved and that a long record was made

in the courtroom.™ (12/22/10 Tr. 41).
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Prosecutor Kevin Zoellner testified that some off-the-record discussions
were had in chambers on Saturday morning about the concerns that had
arisen over Juror No. 58 and that the attorneys then waited with Appellant
in the small courtroom while the court conducted research on its options.
(12/22/10 Tr. 45-47). Zoellner said that the court came in and talked about
what it intended to do, and that everyone then went into the main courtroom
to make a record. (12/22/10 Tr. 47-48).

The circuit court filed a report with this Court on February 9, 2011, in
which it found that two brief conferences between the trial judge and trial
counsel held in the court anteroom during trial were not included in the
transcript filed with this Court. (Appellant’s App., pp. A3-A4). The trial
court directed that a supplemental transcript containing those discussions be
filed with this Court, and it approved the transcript as supplemented as a
true and accurate reproduction of the proceedings transcribed. (Appellant’s
App., pp. A3-A4). The anteroom discussions contained in the supplemental
transcript concerned juror conduct that occurred on Thursday, March 26,
2009, and the punishment phase vote that occurred on Saturday, March 28,

2009. (Supp. Tr. ).



B. Standard of Review.

This Court’s review on direct appeal is for prejudice, not mere error.
Statev. McLaughlin, 265 S.W.3d 257, 262 (Mo. banc 2008). A trial court’
decision will thus be reversed only if it is both erroneous and sufficiently
prejudicial that it deprived the defendant of a fair trial. Id.

C. Analysis.

Appellants are entitled toa full and complete transcript for the
appellate court’s review, but they are entitled to relief only if they exercised
due diligence to correct the deficiency in the record and they were prejudiced
by the alleged defects. State v. Christeson, 50 S.W.3d 251, 271 (Mo. banc
2001). Rule 30.04(h) allows for misstatements or omissions in the record to
be corrected by stipulation of the parties or by an order of the appellate court
directing that the defect be corrected. Id. at 272. Appellant obtained an
order from this Court to have the circuit court certify the accuracy of the
transcript. Appellant thus exercised due diligence in attempting to correct
the alleged defects. Id.

But he is still not entitled to relief because he has failed to identify any
Inaccuracies or omissions that were not addressed in the supplemental
transcript, and he has failed to show that he was prejudiced. The defendant

in Christeson failed to prove prejudice when he “merely cite[d] various lines



on eighty pages dispersed throughout a transcript of more than 2,000 pages
and allege[d] that a mistake occurred, without specifying what the mistake
was or how it affects his appeal.” Id. This Court found that another
defendant failed to establish prejudice from thi