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STATEMENT OF THE FACTS

The Appellant was tried and convicted of nurder in the
first degree, and other crines, and sentenced to death in 1991.
State v. Storey. 901 S.W2d 886 (M. banc 1995). In 1993, a
post - convi ction hearing was conducted pursuant to the procedures
for Rule 29.15 as they existed at that tine. This Court
reversed the Appellant’s penalty and renmanded for a new penalty
phase trial based on ineffective assistance of counsel in
failing to object to certain argunents by the prosecutor. 901
S.W2d at 900.

In 1997, a retrial of the penalty phase occurred and the
Appel | ant was again sentenced to death on July 10, 1997. That
sentence was reversed by this Court based on instructional
error. State v. Storey, 986 S.W2d 462 (M. banc 1999).

Upon remand, the Appellant was retried and agai n sentenced
to death on Decenber 17, 1999. State v. Storey, 40 S.W3d 898
(Mb. banc 2001). Upon appeal, this Court affirned the penalty
of death inposed by the jury. I1d. Appellant then filed his pro
se notion to vacate under Rule 29.15 (L.F. 7-12), and, on
Cct ober 22, 2001, Appellant’s counsel filed an anended notion to

vacate (L.F. 31-230).



The evidence giving rise to the Appellant’s conviction, as
based on the transcript and testinony from the 1999 trial
(Storey Ill), is sunmarized as foll ows:

Lavon Marshall, whose apartnent shared a conmon wall with
that of the victim was awakened in the early norning hours of
February 3, 1990, by a woman's scream (Tr. 1107). She heard a
man’s voi ce comng fromMs. Frey's apartnent angrily sayi ng “shut
up, shut up, shut up” (Tr. 1107). She al so heard | oud bangi ng
on the wall, noaning, furniture being noved, drawers being
opened and cl osed, and the sound of running water (Tr. 1109-10).

Ms. Marshall started to call the police, but when things got
quiet, she did not conplete the call; she did not believe
anything was seriously wong (Tr. 1111). The follow ng norning,
when Ms. Marshall went to brunch, she noticed that the Iight was
on in Ms. Frey's bedroom (Tr. 1111). \When she cane back, the
light was off (Tr. 1111).

Wen Ms. Frey, who taught young children with physical and
nmental disabilities at United Services for the Handi capped (USH)
and was normally very pronpt, did not show up for work the
norni ng of February 5, 1990, Karen Stepson, the programdirector
at USH, becane concerned (Tr. 920-21, 1132-33). Ms. Stepson
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attenpted to reach Ms. Frey at hone by tel ephone but received no
answer (Tr. 921, 1134). M. Stepson then drove to the Sun Lake
apartnment conplex where Ms. Frey lived (Tr. 922, 1134). \Wen
she did not see Ms. Frey’'s car in the parking lot, she returned
to the school (Tr. 1135). Next, she tel ephoned Ms. Frey’'s nother
to see if Ms. Frey was out of town (Tr. 921, 1135). M. Frey’s
not her was unaware of any trip (Tr. 1135).

Still concerned, M. Stepson then returned to Ms. Frey’s
apartnent conplex with Joseph Otwerth, the comunity rel ations
director at USH and Tom Engl e, the executive director of USH
to see if the apartnent nmanager would let theminto Ms. Frey’s
apartnment (Tr. 919, 922-23, 1135-36). After securing a key from
the apartnent nanager, the trio entered M. Frey's |ocked,
second-fl oor apartment where Ms. Stepson discovered Ms. Frey’s
body in a bedroom (Tr. 923-24, 933, 1137). M. Frey was |lying
face down on the floor with her arns behind her back (Tr. 924,
934, 944, 963, 1137; S.Exh. 16, 17). She was naked from the
wai st down and was lying in a large pool of blood (Tr. 934, 936-
37; S.Exh. 16, 17). M. Frey’'s pajama top was soaked in bl ood
and had what appeared to be a tennis shoe print on it (Tr. 937,

990-91). Her bed was in disarray, the mattress was soaked
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through with blood, and the walls several feet away from M.
Frey's body were splattered with blood (Tr. 934, 966-67, 970-71,
1137).

Ms. Stepson’s screans upon discovering Ms. Frey’s body drew
the attention of Appellant and his nother, who lived in the
apartnent across the hall from Ms. Frey’'s apartnent (Tr. 927).

Appel l ant’s nother invited theminto her apartnent to call the
police (Tr. 927).

The police arrived at Ms. Frey's apartnent at 11:35 a.m
(Tr. 931). An examnation of the scene reveal ed that there had
been no forced entry into the apartnment (Tr. 933, 958-59). The
police did, however, discover nmud on the balcony railing to M.
Frey’'s apartnent and on the patio fence to the apartnent bel ow
and nud snears on the side of the building (Tr. 946-47, 974-75).

| nside, the police recovered a bloody palmprint fromM. Frey’s
dresser that belonged to Appellant (Tr. 939-43, 965, 1052-53).
In addition, they noted that several itens on her night stand
had been disturbed and that sone of her personal papers, her
cosneti c bag, and her coin purse were scattered on her bed (Tr.

967-68; S.Exh. 35, 36). Finally, Ms. Frey's blood was found on



her bat hroom carpet and on a towel recovered fromthe bathroom
(Tr. 972-73, 1030, 1037).

Qutside, the police found a paper bag containing Ms. Frey’s
briefcase in the apartnment conpl ex dunpster, as well as a paper
bag containing a bloody t-shirt, tank-top, and pair of white
gl oves (Tr. 948, 1005-08, 1015). M. Frey's blood was on the
gl oves and Appellant’s bl ood was on the t-shirt (Tr. 1037-39).

The tank-top tested positive for human bl ood but further tests
were inconclusive (Tr. 1038-39). M. Frey’s car was found parked
i n another area of the apartnent conplex (Tr. 947, 1101-03).
Finally, the police recovered Ms. Frey's keys from the |ake
behi nd her apartnent (Tr. 1100-01, 1103).

Ms. Frey’s body was taken to the norgue where an autopsy was
perfornmed by Dr. Mary Case (Tr. 889). The autopsy reveal ed that
Ms. Frey died from bl ood | oss and asphyxi ation as the result of
two incised wounds to her neck (Tr. 898-99, 914-16). These cuts
were several inches deep, passing through both of her jugul ar
vei ns, her airway, and her esophagus, to the front of her spine
(Tr. 899, 902, 913; S. Exh. 45, 47). She renmai ned conscious

after these injuries for as much as one mnute (Tr. 914).
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In addition, Ms. Frey sustained nunerous injuries to her
face including over a dozen bruises, contusions and abrasions
(Tr. 892-93; S.Exh. 45, 46, 47, 48, 49). She suffered injuries
to her forehead, nose, cheeks, scalp, upper and |ower Iips,
tongue, and one of her eyelids was torn (Tr. 893, 898, 900-03;
S. Exh. 45, 46, 47, 48, 49). All of these injuries were
inflicted while she was alive, and none of them caused
unconsci ousness or death (Tr. 899, 915, 917).

In addition, Ms. Frey had defensive injuries to her hands
and arns (Tr. 895, 903-06; S.Exh. 50, 51, 52). She had an
abrasion on her right knee (Tr. 912). She also had a six-inch-
deep stab wound to her right abdom nal area (Tr. 896, 899, 906-
07, 910; S.Exh. 53). Bruising around the stab wound was
consistent with the inpact of Appellant’s hand as he thrust the
knife all the way into her body (Tr. 899). There were four
internal inpact injuries to the left side of Ms. Frey's scalp
which were not externally visible but were caused by four
separate blows to her head (Tr. 908-09). Finally, M. Frey had
five fractured ribs, one of which would have caused her
difficulty breathing (Tr. 910-11). These rib injuries were
consistent with Appellant having stepped on M. Frey’s back,
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ki cked her, or hit her with his fist (Tr. 917). Ms. Frey
sustained no less that twenty blunt force inpacts to her body
(Tr. 900-01, 909-10).

The police sent Appellant and his nother to the police
station to be interviewed the norning M. Frey's body was
di scovered (Tr. 986). Wen interviewed by Lieutenant Zummalt,
Appel |l ant said that around 6:00 p.m, Friday, February 2, 1990,
he went to the apartnent conpl ex spa where he stayed until 7:00
or 800 p.m (Tr. 987). He then returned to his apartnent,
changed clothes, and left on foot (Tr. 987). According to
Appel I ant, he was picked up by a wonan naned “Stacey,” who took
himto a bar in Wntzville, Mssouri (Tr. 987). Appel | ant
clained to have spent the night wth this wonman, not returning
to his apartnment until late Saturday night (Tr. 987). According
to Appellant, he remained in his apartnent nost of the day
Sunday, only returning to the spa again around 6:00 p.m (Tr.
987).

Appellant was interviewed again the following day by
Detectives Plumer and MIller (Tr. 1055-56). Appel I ant was
advi sed of his Mranda rights and wai ved them (Tr. 1057-62). He

initially repeated the story he told Lt. Zumnalt (Tr. 1063). He
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then told the detectives that on Friday, February 2, 1990, he
received a letter from his wife's attorney regarding their
upcom ng di vorce proceedi ngs which accused hi m of bei ng abusive
and violent (Tr. 1066-67). Appellant was upset and wal ked to
the liquor store where he bought a twelve-pack of beer (Tr
1067) . Wiile he was sitting in his apartnment drinking this
beer, he heard Ms. Frey conme hone (Tr. 1067). Appellant then
went back to the liquor store where he bought nore beer (Tr.
1067) . Appel | ant returned hone and continued drinking (Tr.
1067) . Later that night, he got a knife from his Kkitchen,
clinbed the balcony to Ms. Frey’s apartnent, and entered through
an unlocked sliding glass door (Tr. 1067-68). Appel | ant
I ntended to steal noney from M. Frey to buy nore al cohol (Tr.
1092-93). Appellant renoved Ms. Frey’'s car keys from her jacket,
whi ch was hanging on a chair, with the intent of stealing her
car (Tr. 1068-69). Appellant then noticed a light on in M.
Frey’'s bedroom (Tr. 1069). He went into the bedroom and found
her laying on the bed (Tr. 1069). In Appellant’s words, he
“struggled” with Ms. Frey and then left (Tr. 1069).

Appel l ant took Ms. Frey’'s car and her wallet and drove to a

bar in Wentzville (Tr. 1069). He threw the wallet in a dunpster
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outside the bar (Tr. 1070). He returned hone around 11:30
Saturday night (Tr. 1070). When his nother asked about the
scratches and abrasions on his chin, chest, arns, shoul der, and
| egs, he clainmed to have fallen by a | ake, and he told her the
“Stacey” story (Tr. 1071).

Sunday afternoon, after his nother and her boyfriend went
to church, Appellant returned to Ms. Frey's apartnent to get rid
of evidence that mght incrimnate him (Tr. 1071). He w ped
down the apartnent to renove his fingerprints and he scrubbed
under Ms. Frey’s fingernails with a tooth brush to renove any
trace of his skin that nmay have been enbedded there when she
scratched him (Tr. 1072-73). He threw her keys out of the
sliding glass door into the |ake and took her briefcase (Tr.
1073). He then threw the briefcase into the dunpster, along
with the clothing he wore during the murder and the cleanup (Tr.
1073).

Appel | ant was again advised of his Mranda rights, and he
reduced the foregoing statenment to witing, and it was read to
the jury (Tr. 1075-82). |In that statenent, Appellant admtted
that it was his intent to steal noney from Ms. Frey when he
entered her apartnent (Tr. 1079, 1093).
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The police interviewed Appellant a third time on February
7, 1990 (Tr. 1083). After waiving his Mranda rights, Appell ant
gave virtually the sane account of the nurder as he had the day
before (Tr. 1083-84).

In addition to this evidence, the State presented testinony
from Deputy Leutkenhaus that |lumnol testing revealed two bl ood
stains on the carpet in Appellant’s bedroom (Tr. 997-1002).
Mor eover, when Appel | ant was arrested, the police found several
injuries on him including scratches and abrasions on his right
hand, under his right arm on his upper chest, on his shoul der,
at the base of his neck, on his right buttock, on his chin, and
on his left knee (Tr. 1011-13, 1016-19). The police al so seized
hi s shoes which had bl ood on them (Tr. 1019-20, 1035).

The State also presented testinmony from Lavon Marshall,
Karen Stepson, Tinothy Frey (Ms. Frey’s brother), @ adys Frey
(Ms. Frey’'s nother), Jody Harrison (Ms. Frey's close friend),
Robert Reidleberger (Ms. Frey's forner student), and Trinje
Rei dl eberger (Robert’s nother) about Ms. Frey and the inpact that
her death had on them and others (Tr. 1113-15, 1132, 1138-59,
1160-85, 1188-1219). Finally, the State read the testinony of
Appel l ant’s ex-wi fe, Kinberly Posey, who was unavail able, from

15



the second penalty-phase trial in 1997 (Tr. 1123). She
testified that Appellant was violent toward her when she was
pregnant, that he once put a gun to her head and threatened to
kill her and their seven-nonth-old daughter, that he once raped
her, that he once stabbed a tree while threatening to kill her
father, and that he once cut her with a knife while having sex
with her (1997 Tr. 859-62, 867, 872-874, 882, 888). She also
testified that Appellant had a good relationship with his
stepfather, Carroll Storey (1997 Tr. 865).

Appellant did not testify on his own behalf at the
sent enci ng heari ng. He did, however, present his nother’s,
aunt’s, cousin’s, and brother’'s testinony in mtigation of
puni shnment (Tr. 923-1010). In general, these wtnesses
testified about Appellant’s chil dhood, upbringing, the abuse he
suffered at the hands of his stepfather, Carroll Storey, and
about Appel |l ant’s good deeds.

In addition, Appellant presented the testinony of Janes
Ai ken, a prison consultant. After review ng Appellant’s prison
records, M. Aiken concluded that Appellant could be *“safely
housed and incarcerated in a correctional facility such as
Potosi [Correctional Center] wi thout presenting a risk of harm
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to inmates, staff or the comunity” (Tr. 1234). Appellant also
presented the testinony of Jody Robart, the Potosi Correctional
Center librarian, who testified that Appellant worked for her
bet ween January 1993 and January 1994, that Appellant was not
violent, and that Appellant got along with other inmates during
that period (Tr. 1292, 1294, 1296-97).

Finally, Appellant presented Dr. Gerald Vandenberg, a
clinical forensic psychologist (Tr. 1310). Dr. Vandenberg, who
first evaluated Appellant in April 1993, was of the opinion that
Appel lant suffered from a borderline personality disorder,
al cohol dependency, and post- traumatic stress disorder then and
at the time of the nurder (Tr. 1323-27, 1328, 1334). Upon
reeval uating Appellant in 1999, Dr. Vandenberg concl uded t hat
Appellant is no longer suffering from post-traumatic stress
di sorder, that his personality disorder has envolliated over
tinme, that Appellant has adapted well to prison, and that he did
not pose a threat to corrections enpl oyees or other inmates (Tr.
1333-34, 1336, 1343). In addition, Dr. Vandenberg testified
that at the time of the nurder, Appellant had the ability to
appreciate the wongfulness of his conduct but |acked the

ability to conform his conduct to the requirenents of the |aw
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and that he was wunder the influence of extrene nental or
enotional disturbance (Tr. 1333).

In rebuttal, the State called Dr. Max G von, a forensic
psychol ogi st (Tr. 1605). Dr. Gvon first eval uated Appel | ant on
Sept enber 24, 1990, less than eight nonths after the nurder,
pursuant to a court ordered nental evaluation requested by the
defense (Tr. 1608, 1610). It was Dr. Gvon's opinion that
Appel lant did not suffer from a nental disease or defect, but
that he had an antisocial personality disorder and suffered from
al cohol and marijuana abuse (Tr. 1613, 1618, 1620). Dr. Gvon
al so concluded that Appellant was not under the influence of
extrenme mental or enotional disturbance at the tinme of the
murder and had the capacity to conform his conduct to the
requirements of the law (Tr. 1626, 1636). Upon eval uati ng
Appel | ant again one week before the trial, Dr. G von concl uded
that Appellant was presently suffering from an unspecified
personality disorder, that the antisocial aspects of his
personality had di mnished (Tr. 1637).

On Septenber 16, 2003, a hearing was held before Judge
Nancy Schnei der on Appellant’s notion to vacate (L.F. 779). On

March 18, 2004, Judge Schnei der issued her Findings of Fact and
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Concl usi ons of Law denying the Appellant’s notion to vacate (L. F.
778-815).

Thi s appeal foll owed.
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PO NTS RELI ED ON

.

THE MOTION COURT DID NOT ERR |IN CONCLUDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE | N REPRESENTI NG APPELLANT AT TRI AL
BECAUSE THE DECI SI ONS MADE BY COUNSEL WERE REASONABLE AND SOUND
TRI AL STRATEGY BY COWPETENT, SKILLED, AND EXPERI ENCED COUNSEL
VWHO KNEW

1)  APPELLANT'S EX-WFE'S LOVE LETTERS TO APPELLANT WERE

| NTRODUCED IN H'S 1991 TRIAL AND DID NOT M Tl GATE H S DEATH

SENTENCE BY THAT JURY,

2) JERRY BROGDON'S TESTI MONY WAS | NTRCDUCED IN H S 1997

TRIAL AND DID NOT' M Tl GATE H S DEATH SENTENCE BY THAT JURY,

AND

3) APPELLANT'S EX-WFE'S CLAIM TO BE A “CHRI STI AN’ WAS AS

LI KELY TO “BACKFI RE" AND CAUSE THE JURY TO DI SCOUNT THE

SINCERI TY OF THAT CLAIM AND, THEREFORE, HER CRED BI LI TY.

Skillicorn v. State, 22 S W3d 678 (M. banc 2000), cert.
deni ed,

531 U. S. 1039 (2000);
State v. Mddleton, 995 S.W2d 443 (Md. banc 1999);

State v. Chanbers, 891 S.W2d 93 (Mb. banc 1994).
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1.

THE MOTI ON COURT DI D NOT ERR I N RULI NG THAT TRI AL COUNSEL
WAS NOT | NEFFECTIVE IN FAILING TO CALL JUDGE CUNDI FF AT THE
HEARI NG CONCERNI NG POTENTI AL JURY M SCONDUCT BECAUSE THE HEARI NG
WAS CONDUCTED ADEQUATELY AND CONCLUSI VELY DEMONSTRATED THAT NONE
OF THE TWELVE JURORS KNEW OF APPELLANT'S PRI OR VERDI CTS I N THAT
EACH OF THE JURORS WAS QUESTI ONED, UNDER OATH, AND TESTI FI ED
THAT THEY WERE NOT AWARE OF ANY PRI OR DEATH VERDI CTS THAT
APPELLANT HAD RECEI VED.

State v. Brown, 939 S.W2d 882 (M. banc 1997);

State v. Chanbers, 891 S.W2d 93 (Mb. banc 1994);

State v. Martinelli, 972 S.w2d 424 (M. App., E.D. 1998).
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1.

THE MOTION COURT DID NOT ERR IN REFUSING TO ALLOW THE
APPELLANT'S MOTI ON COUNSEL TO QUESTION JURORS A SECOND TI ME
REGARDI NG ANY PRICR KNOAMEDGE OF APPELLANT'S PREVI OUS TRIALS
BECAUSE APPELLANT DID NOT ESTABLISH ANY LEQ TIMATE CAUSE TO
| NCONVENI ENCE THE O TI ZENS WHO NOBLY FULFI LLED THEI R SERVI CE AS
JURCRS BY SUBJECTING THEM TO A SECOND HEARING TO ASK THEM
QUESTI ONS THAT THEY HAD PREVI OUSLY ANSWERED UNDER QATH,

Keltner v. K-Mart, 42 S W3d 716 (M. App., E. D. 2001);

State v. Fleer, 851 S.W2d 582 (M. App., E.D. 1993).
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1V,

THE MOTI ON COURT DI D NOT ERR I N RULI NG THAT TRI AL COUNSEL
WAS EFFECTI VE | N REPRESENTI NG APPELLANT AT TRI AL BECAUSE THE
ADM SSION OF THE VI CTI M | MPACT EVI DENCE AT TRI AL WAS PROPER AND
THE USE OF VI CTI M | MPACT EVI DENCE WHEN APPELLANT S CRI ME OCCURRED
PRI OR TO PAYNE v. TENNESSEE, 1S NOT' AN EX PCST FACTO VI OLATI ON
SINCE IT I'S AN EVI DENTI ARY RULE AND NOT' A SUBSTANTI VE RULE OF
LAWAND THE VI CTI M | MPACT EVI DENCE ADM TTED IN TH S CASE WAS NOT
| MPROPER

State v. Storey, 40 S.W3d 898 (M. banc 2001);

State ex rel. Cavallaro v. G oose, 908 S.W2d 133 (M. banc

1995) ;

State v. Potts, 852 S.W2d 405 (Mb.App., E.D. 1993).
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V.

THE MOTION COURT DID NOT CLEARLY ERR IN FIND NG THAT
APPELLANT WAS NOT DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT
TRI AL BECAUSE ALL OF THE W TNESSES AND TESTI MONY THAT APPELLANT
ASSERTS H'S TRI AL COUNSEL FAI LED TO PRESENT WERE CUMULATI VE TO
OTHER EVI DENCE | NTRODUCED BY TRI AL COUNSEL AT PREVI QUS TRI ALS- -
AND THE RESULTS OF THOSE PREVIQUS TRIALS HAVE CONCLUSI VELY
DEMONSTRATED THAT TH S EVIDENCE WOULD NOT HAVE CHANGED THE
QUTCOME OF TH'S TRI AL.

State v. Harris, 870 S.W2d 798 (M. banc 1994);

Leisure v. State, 828 S.wW2d 872 (M. banc 1992), cert.
deni ed,

506 U.S. 923 (1992);

Skillicorn v. State, 22 S.W3d 678 (M. banc 2000), cert.

deni ed,

531 U. S. 1039 (2000).
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VI

THE MOTI ON COURT DI D NOT CLEARLY ERR IN FINDI NG THAT THE
STATE DID NOT FAIL TO DI SCLOSE EXCULPATCRY EVIDENCE OR IN
FINDING THAT TRIAL COUNSEL WAS NOT | NEFFECTIVE IN FAILING TO
CONDUCT | NDEPENDENT TESTI NG OF PUBI C HAI RS FOUND AT THE SCENE
BECAUSE THE RECORD DEMONSTRATED THAT THE STATE DI D Di SCLOSE ALL
RECORDS AND REPORTS AND THE EVI DENCE SHOWED THAT THE SUBSEQUENT
TESTING WH CH APPELLANT CLAI MBS H' S ATTOR\EY “FAI LED' TO OONDUCT,
ACTUALLY WAS | NCULPATORY AND PROVI DED ADDI TIONAL SCI ENTIFIC

EVI DENCE OF APPELLANT'S GUI LT.
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VI,

THE MOTION COURT DID NOT CLEARLY ERR IN FIND NG THAT
APPELLANT S TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO CALL
Dl FFERENT EXPERT W TNESSES AT TRI AL BECAUSE TRl AL COUNSEL CANNOT
BE DEEMED | NEFFECTI VE FOR FAI LI NG TO “SHCOP" FOR AN EXPERT W TNESS
AND EACH OF THE EXPERTS APPELLANT CLAI M5 H S COUNSEL SHOULD HAVE
CALLED HAD SEVERE LIMTATIONS ON THEIR CRED BILITY AND
EFFECTI VENESS AND THEI R TESTI MONY WOULD HAVE BEEN CUMULATI VE TO
THE TESTI MONY DR VANDENBERG PROVI DED ON APPELLANT'S BEHALF.

M ddleton v. State, 103 S.W3d 726 (M. banc 2003);

State v. Mease, 842 S.W2d 98 (M. banc 1992);

Skillicorn v. State, 22 S.W3d 678 (M. banc 2000), cert.

deni ed,

531 U.S. 1039 (2000).

26



VI,

THE MOTI ON COURT DI D NOT CLEARLY ERR | N DENYI NG APPELLANT'S
CLAIM THAT HI' S CONVI CTI ON AND SENTENCE WAS “PART OF A LARGER
PATTERN OF PROSECUTORI AL M SCONDUCT” BECAUSE THE APPELLANT'S
ALLEGATI ONS WERE SHOM TO LACK ANY GOOD FAI TH BASI S AND THERE | S
NO EVI DENCE WHATSOEVER TO SUGGEST THAT APPELLANT WAS PROSECUTED
SIMPLY TO ADVANCE THE PCLI TI CAL CAREER OF CONGRESSMAN HUL SHCF.

State v. Tokar, 918 S.W2d 753 (M. banc 1996);

State v. Silvey, 894 S.W2d 662 (M. banc 1995);

State v. Twenter, 818 S.W2d 628 (Mb. banc 1991).
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1 X,

THE MOTION COURT DID NOI' CLEARLY ERR | N FIND NG THAT
APPELLANT'S APPELLATE COUNSEL WAS NOT I NEFFECTIVE IN HER
REPRESENTATI ON | N THAT EACH OF THE | SSUES ASSERTED BY APPELLANT
WERE MATTERS THAT APPELLATE COUNSEL THOUGHTFULLY CONSI DERED AND
MADE A CONSCI QUS, STRATEG C DECI SI ON THAT NO PURPOSE WOULD BE
SERVED I N RAI SI NG THEM AND THEY ARE, | N FACT, NOT MATTERS THAT
ENTI TLE APPELLANT TO REVERSAL OF H S SENTENCE.

Mal l ett v. State, 769 S.W2d 77 (M. banc 1989);

Mbss v. State, 10 S.W3d 508 (Mb. banc 2000);

State v. Wllians, 97 S.W3d 462 (M. banc 2003).
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X,

THE MOTION COURT DID NOT CLEARLY ERR IN FINDING THAT
APPELLANT WAS NOT DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL I N
FAI LI NG TO OBJECT TO CERTAI N EVI DENCE AND VA R DI RE BY THE STATE
BECAUSE THERE WAS NOTH NG CBJECTI ONABLE CR PREJUDI CI AL THAT

RESULTED I N AN UNFAI R TRI AL.

Skillicorn v. State, 22 S.W3d 678 (M. banc 2000), cert.

deni ed,
531 U. S. 1039 (2000);

State v. Glnore, 681 S.W2d 934 (Mb. banc 1984).
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Xl .

THE MOTION COURT DID NOT CLEARLY ERR IN FIND NG THAT
APPELLANT WAS NOT DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL
BECAUSE TH S COURT DETERM NED ON DI RECT APPEAL THAT THE ARGUVENT
OF THE PROSECUTOR WAS NOT PREJUDI CIAL AND, THUS, NO ERRCR
EXI STED.

State v. Storey, 40 S.W3d 898 (M. banc 2001);

M ddl eton v. State, 103 S.W3d 726 (M. banc 2003);

Deck v. State, 68 S.W3d 418 (M. banc 2002).
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X

THE MOTION COURT DID NOT CLEARLY ERR |IN DENYING THE
APPELLANT'S CLAI M5 OF | NEFFECTI VE ASSI STANCE OF COUNSEL BECAUSE
THE CLAI M5 APPELLANT RAI SED WERE W THOUT MERI T IN THAT THE VO R
DIRE BY THE PROSECUTOR WAS NOT | MPROPER AND THIS COURT HAD
ALREADY ADDRESSED THE | SSUE OF APPELLANT’S VOLUNTARY | NTOXI CATI ON
| NSTRUCTI ON.

Skillicorn v. State, 22 S W3d 678 (M. banc 2000), cert.
deni ed,

531 U. S. 1039 (2000);

State v. Storey, 901 S.W2d 886 (M. banc 1995);

Deck v. State, 68 S.W3d 418 (M. banc 2003).
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X1l

THE MOTION COURT DID NOT CLEARLY ERR IN FIND NG THAT
APPELLANT HAD THE EFFECTIVE ASSI STANCE OF COUNSEL BECAUSE
COUNSEL WAS NOT | NEFFECTIVE IN FAILING TO PRESENT THE FLAWED
STUDY OF DR WENER TO PROVE THAT THE MAlI | NSTRUCTI ONS ARE
FLAWED AND DI FFI CULT TO COWPREHEND I N THAT THI S STUDY HAS BEEN
CONSI STENTLY FOUND TO BE UNRELI ABLE BY TH S COURT AND THE STUDY
WAS AN OVERT ATTEMPT AT BI ASED RESEARCH WHOSE STUDY FAI LED TO
PROPERLY REPLI CATE THE C RCUMBTANCES ACTUAL JURORS EXPERI ENCE I N
A CRIM NAL TRI AL.

State v. Kinder, 942 S.W2d 313 (M. banc 1996), cert.
deni ed,

522 U. S. 854 (1997);

Leisure v. State, 828 S.wW2d 872 (M. banc 1992), cert.
deni ed,

506 U.S. 923 (1992);

Lyons v. State, 39 S.W3d 32 (Mb. banc 2001).
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ARGUVENTS
.

THE MOTION COURT DID NOT ERR |IN CONCLUDI NG THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE | N REPRESENTI NG APPELLANT AT TRI AL
BECAUSE THE DECI SI ONS MADE BY COUNSEL WERE REASONABLE AND SOUND
TRI AL STRATEGY BY COWPETENT, SKILLED, AND EXPERI ENCED COUNSEL
VWHO KNEW

1)  APPELLANT'S EX-WFE'S LOVE LETTERS TO APPELLANT WERE

| NTRODUCED IN H'S 1991 TRIAL AND DID NOT M Tl GATE H S DEATH

SENTENCE BY THAT JURY,

2) JERRY BROGDON'S TESTI MONY WAS | NTRCDUCED IN H S 1997

TRIAL AND DID NOT' M Tl GATE H S DEATH SENTENCE BY THAT JURY,

AND

3) APPELLANT'S EX-WFE'S CLAIM TO BE A “CHRI STI AN’ WAS AS

LI KELY TO “BACKFI RE" AND CAUSE THE JURY TO DI SCOUNT THE

SINCERI TY OF THAT CLAIM AND, THEREFORE, HER CRED BI LI TY.

The Appel | ant chal |l enges his counsel’s failure to introduce
certain evidence at trial, and to object to one specific coment
vol unteered by Appellant’'s ex-wife. In each of these instances,
the protracted nature of this case has firnly established,
beyond any reasonable doubt, that these clains were not
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prej udi ci al because they would not have altered the outcone of

the trial. Additionally, as the notion court properly found the

The Appellant criticizes the motion court for “ adopting” much of the proposed
findings of the State. Contrary to his suggestion, aslong as the motion court’ sfindings are
supported by the evidence, and are based on independent reflection, this*“common practice”
raises no constitutional problems. Skillicornv. State, 22 S.W.3d 678, 690 (Mo. banc
2000),cert. denied, 531 U S. 1039 (2000).

Given the too common practice of filing voluminous motions to vacate with



deci sions made in this case by Appellant’s trial attorneys were
reasonabl e deci sions based on trial strategy.

St andard of Revi ew

Review is limted to determ ning whether the notion court
clearly erred in making its findings of fact and concl usi ons of
law. Skillicorn v. State, 22 S.W3d 678, 681 (M. banc 2000),
cert. denied, 531 U S. 1039 (2000). To establish that his trial

counsel was ineffective, the Appellant nust prove that his

hundreds of individual claims, some of which can objectively be called trivial, and given the
fact that the motion court must address each and every issue raised, Evansv. State, 105
S.W.3d 574, 575 (Mo.App., S.D. 2003), it is not unreasonable to expect a court to rely on
the parties to supply proposed findings and to rely on them in issuing afinal order. The
assertion that the motion court’ s findings should be “ given no deference” is untrue and

contrary to Missouri law.
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attorneys’ performance “did not conformto the degree of skill,
care, and diligence of a reasonably conpetent attorney.” 1d.,
citing Strickland v. Washington, 466 U S. 668, 104 S. C. 2052,
80 L.Ed.2d 674 (1984). Additionally, Appellant nust prove that
he was actually prejudiced by counsels’ poor performance. Id.
“To denonstrate prejudice, [Appellant] nust show that, but for
counsel’s poor performance, there is a reasonable probability
that the outconme of the court proceeding would be different.”
Id. There is a presunption that counsel acted professionally
and that any decisions were part of a reasonable trial strategy.
I d.

Ex-wi fe's Love Letters

The Appellant clains that his trial counsel was ineffective
in failing to introduce a birthday card and two letters that
Appel | ant’s ex-wife, Kim Harnage,? sent to the Appellant while
awaiting trial (Trial | Tr. 956-63; Exhibits 218, 219, 220).

These exhibits were presented by defense counsel at the

During the course of this protracted litigation, this witness, through marriage, has
gone by various last names. Her maiden name is Harnage, and for purposes of ssimplicity

and clarity, that is how the State will identify her in this brief.
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Appel lant’s first trial (Trial I Tr. 956-63), but were excl uded
at Appel lant’s second trial based on an objection by the State
to their explicit content (Trial Il Tr. 874-76, 880). Bot h
previous trials resulted in the jury recomendi ng the penalty of
death. State v. Storey, 901 S.W2d 886 (M. banc 1995); State
v. Storey, 986 S.W2d 462 (M. banc 1999).

Because Kim Harnage was unavailable for the third trial,
the State introduced her 1997 testinony from the second trial
(Trial 11l Tr. 368-70, 376). Appellant’s trial counsel did not
attenpt to offer the exhibits into evidence (PCR Il Tr. 378).

Strangely enough, the Appellant asserts that *“it was
i mportant for the jury to hear the explicit sexual desire
content of Kims witings” (Appellant’s Brief, p. 48), since that
was the reason the witings were excluded in the second trial
(Trial 1l Tr. 880). Beyond that, Appellant is unable to explain
the rel evance of hearsay statenents that were eight years old at
the tinme of the 1999 trial.

More inportant, Appellant cannot establish that he was
prejudiced by the failure to introduce this evidence. The
evi dence was introduced in Appellant’s first trial in 1991 as
part of his cross-examnation of Kim Harnage; that jury,
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nevert hel ess, inposed the death penalty. Thus, there is an
obj ective basis for the nmotion court’s conclusion that the result
would not be different (L.F. 810). W know, with certainty,
that the evidence woul d not be persuasive. Wthout a show ng of
prejudice, this claimis wthout nerit. State v. Mddleton, 995
S.W2d 443, 455 (Mb. banc 1999); State v. Goodwin, 43 S. W3d
805, 821 (Mb. banc 2001).

Appel | ant provi des no sound or persuasive argunment that the
result in Trial 11l would be different than Trial |I. State v.

Chanbers, 891 S.W2d 93, 113 (M. banc 1994).

Failing to hject to KimHarnage’'s Caimto Being a Christian

Appel l ant al so chall enges the strategic decision by trial
counsel to not object to KimHarnage's statenent that she did not
want to repeat what she had earlier told her parents about
Appel | ant’s abuse because she had becone a Christian (Trial |11
Tr. 887).

Once again, Appellant fails to establish that an objection
woul d have been sustained or that Kim Harnage's statenent was
I nadm ssi bl e. In fact, trial counsel in the second trial in
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1997 did object, but the objection was overruled (Trial Il Tr.
887).

The fact that a witness nmakes a religious reference does
not automatically exclude that testinony. Unl i ke the cases
cited by Appellant, State v. Debler, 856 S.W2d 641, 656 (M.
banc 1993); State v. Whitfield, 837 S.W2d 503, 513 (M. banc
1992), the Bible was not being used as a basis for inposing
death. Instead the witness was expl ai ning why she did not want
to repeat a statenent she had nade earlier (“I cannot say what
| told ny parents. |I'mnow a Christian, | cannot say words |ike
that.”) (Trial Il Tr. 880).

The jury was then free to assess KimHarnage's testinony and
give it whatever weight they deened proper. Trial counsel did
not consider it credible and decided that it would actually
dimnish her believability (PCRII Tr. 380). “Trial strategy is
not a ground for ineffective assistance of counsel.” State v.
Chanbers, 891 S.wW2d 93, 109 (M. banc 1994).

Andy Posey

Appellant next <clains that trial counsel should have
presented the testinony of Kim Harnage’'s |ater spouse, Andy

Posey, that Ki m Harnage nade “fal se” clains that Andy Posey was
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violent while they were married (Exhibit 269). Trial counse
correctly believed this evidence to be collateral (Exhibit 350,
pp. 9-10).

Appel lant’s theory is that extrinsic evidence of false
accusations is now adm ssible under State v. Long, 140 S.W3d
27, 30-32 (M. banc 2004). O course, Long was not published
until five years after the 1999 trial, and it is difficult to
see how trial counsel could have used that case as authority for
adm ssion of this evidence.

Additionally, Long allows for extrinsic evidence of false
accusations only when “a witness’ credibility is a key factor in
determning guilt or acquittal.” 1d. at 30. And then, the
evidence is adm ssi ble only when a defendant can “establish that
the prosecuting wtness previously nmnade knowingly false
allegations . . . by a preponderance of the evidence ”

Id. at 32.

Wthout mnimzing the inportance of the guilt phase of a
capital nurder trial, KimHarnage's testinony was not the cruci al
witness in this cause and the general accusations of Andy Posey
about Ki m Harnage woul d not, and should not, be adm ssi bl e under
any circunstances.
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Appellant is asserting that the trial court should have
digressed into litigating the marriage of Ki m Harnage and Andy
Posey. Andy Posey asserted that Kim Harnage was “physically
aggressi ve on one occasion” (Exhibit 269, 1 3)--hardly conpelling
| npeachnent. And would the State be permtted to rebut Posey’s
claimthat “I know that Kimhas made clains to people that | was
violent toward Kimduring ny nmarriage with her”? Wat type of
vi ol ence are we speaki ng of, and what people heard these clains?

These vague accusations by an ex-spouse directed towards
Appel | ant’s ex-spouse are not the type of “mni-trials on
collateral issues,” Long, 140 S.W3d at 30, that capital defense
attorneys shoul d be mandated to digress into.

Jerry Brogdon

Appel l ant’s next assertion is that trial counsel was

ineffective in failing to introduce the tel ephone deposition of

Jerry Brogdon. The tel ephone deposition becane necessary
because M. Brogdon’'s father becane critically ill (2003 PCR Tr.
199- 200) .

The State successfully objected to portions of the

deposi ti on which were sustained by the trial court (2003 PCR Tr.
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201) . Appel l ant’s attorneys, Kenyon and Beindiek, had a
prof essi onal di sagreenent at that point whether the deposition
shoul d be introduced in the absence of the portions excluded by
the trial court (2003 PCR Tr. 202). In fact, the deposition was
then reviewed by the head of the public defender’'s capital
litigation division, who opined that the deposition should not
be introduced (2003 PCR Tr. 202).

Thus, the decision to not use M. Brogdon’s deposition at
the 1999 trial was clearly a matter of trial strategy, and the
deci sion was not made until after considerable discussion and
consultation. Wat nore could one expect fromtrial counsel?

Strategi c choices by counsel after “investigation are virtually

unchal | engeabl e.” Chanbers, 891 S.W2d at 112

42



1.

THE MOTI ON COURT DI D NOT ERR I N RULI NG THAT TRI AL COUNSEL
WAS NOT | NEFFECTIVE IN FAILING TO CALL JUDGE CUNDI FF AT THE
HEARI NG CONCERNI NG POTENTI AL JURY M SCONDUCT BECAUSE THE HEARI NG
WAS CONDUCTED ADEQUATELY AND CONCLUSI VELY DEMONSTRATED THAT NONE
OF THE TWELVE JURORS KNEW OF APPELLANT'S PRI OR VERDI CTS I N THAT
EACH OF THE JURORS WAS QUESTI ONED, UNDER OATH, AND TESTI FI ED
THAT THEY WERE NOT AWARE OF ANY PRI OR DEATH VERDI CTS THAT
APPELLANT HAD RECEI VED.

Appel | ant chal | enges the decisions of the 1999 trial judge
and his counsel with regard to a statenent Judge Cundiff heard
during a discussion he had with the jurors followng their
verdi ct. Though it was affirmatively and conclusively
establi shed that none of the jurors were aware that Appellant
had previ ously been sentenced to death, Appellant argues that he
is entitled to a contrary presunption, one that Appellant seens
to believe is irrebuttable.

St andard of Proof

The burden is on the defendant to prove jury m sconduct.
State v. Brown, 939 S.W2d 882, 884 (Mb. banc 1997); State v.
Martinelli, 972 S.W2d 424, 434 (M. App., E. D. 1998). “Juror
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m sconduct during deliberations creates a rebuttable presunption
of prejudice, which can be overcone with evidence.” State v.
Chanbers, 891 S.W2d 93, 101 (M. banc 1994). “The burden of
proof does not shift until m sconduct is established, however.”
Brown, 939 S.W2d at 884. The decision of the notion court is
revi ewabl e only for abuse of discretion. Chanbers, 891 S W2d
at 101.

No M sconduct was Est abl i shed

Judge Qundi ff testified that follow ng the verdict, he went
back to the jury roomto speak to the jurors (Trial Il Tr.
1712-14). The room was enotional and, at one point, Judge
Cundi ff told the jurors that this was the third tinme Appell ant
had received a death sentence (Trial Il Tr. 1713). At the
tinme, everyone in the jury room was talking at the sane tine
(Exhibit 298, pp. 12-13). Judge Cundi ff did hear a nmale voice
say, “I knew that.” (Exhibit 298, pp. 12-13). Judge Cundiff
testified “that was in with a nunber of people saying things and
talking to each other and talking to ne at the sane tine.”
(Exhibit 298, p. 13).

As a result, the notion court concluded that Judge Cundiff

“had no way of knowi ng or assum ng the comrent the juror nade was

44



in response to himtelling the jurors about Appellant’s past
trials.” (L.F. 814). Judge Qundiff indicated that a bailiff was
with himwho did not recall hearing the statenent (Trial 111 Tr.
1718) .

Judge Cundiff did not inform the parties of this
| mredi ately, but considered what he should do (Exhibit 298, p.
20). Judge Cundiff ordered the parties to appear on Septenber
29, 1999 (Exhibit B attached to Exhibit 298). At the hearing,
Judge CQundi ff informed the attorneys about what had transpired
(Trial 111 Tr. 1712-14). Eventual | y, Judge Nancy Schnei der
conducted a hearing in which each of the jurors was called, and
each deni ed any know edge of previous death sentences (Novenber
22, 1999 Hearing Tr. 16-35). Judge Schneider found no
m sconduct (Novenber 22, 1999 Hearing Tr. 35-36).

Al | egations of Judicial M sconduct

Appel l ant clains that Judge Qundiff is, hinself, guilty of
prejudicial msconduct because he did not notify counsel
I mredi atel y. Appel l ant nmakes the astounding and unjustified
accusation that, as a result, the jurors were | ess honest and
truthful (Appellant’s Brief, pp. 60-61). Appellant’'s brief is
|l acking in any authority that we presune jurors wll be
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di shonest . The notion court’s finding that there was no
m sconduct was not an abuse of discretion.

| nef fecti ve Assi stance of Counsel

Li kewi se, trial counsel was very aggressive in addressing
this issue. Upon being made aware of the conmment, they
imredi ately filed a nmotion for a hearing (Exhibit 333). Counsel
argued that a hearing was necessary, and that it shoul d happen
quickly (Trial 11 Tr. 1731-32). Judge Cundiff denied the
request for a hearing (Exhibit 333; Trial 111 Tr. 1714-15;
Exhibit C of Exhibit 298). Trial counsel then sought a wit of
mandanmus (Exhibit D of Exhibit 298). The persistence of trial
counsel paid off and, on Novenber 17, 1999, Judge Cundiff
reversed his previous decision and ordered a hearing (Exhibit F
of Exhibit 298). At the hearing, Appellant’'s trial attorneys
advocated a nuch broader examnation of the jurors than
permtted by the court (Novenber 22, 1999 Hearing Tr. 9, 12-13).

The “i neffectiveness” Appellant now asserts is that tria
counsel did not insist on calling Judge Cundiff and Bailiff
Paul son as wi tnesses. Wy would counsel do such a thing when
Judge Cundiff already had disclosed and detail ed his know edge
of the incident, and Judge Cundiff further indicated that he
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spoke to Paul son, who did not hear anything (Trial Il Tr. 1712-
18) .

As a judge, it is reasonable to expect, and assune, that
Judge CQundiff was truthful and forthright about what occurred
wi thout the need for himto take a formal oath and be subject to
cross-exam nation. |Indeed, it was Judge Qundiff who voluntarily
brought this matter to the attention of the parties.
Furthernore, upon deposition of Judge Cundiff as part of his
second PCR, Appellant |earned nothing of any significance that
Judge Cundiff had not already disclosed. 1In addition, Bailiff
Paul son confirmed that there were several people talking at the
time the statenent was nmade (Exhibit 349, pp. 13-14).

Trial counsel was not ineffective in failing to performa
neani ngl ess act. The end result of the hearing was that each
and every juror testified that he or she had no prior know edge
that Appellant had previously received a sentence of death.

Appel lant’s jury is not guilty of any m sconduct.
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1.

THE MOTION COURT DID NOT ERR IN REFUSING TO ALLOW THE
APPELLANT'S MOTI ON COUNSEL TO QUESTION JUROCRS A SECOND TI ME
REGARDI NG ANY PRI OR KNOALEDGE OF APPELLANT'S PREVI QUS TRI ALS
BECAUSE APPELLANT DI D NOT ESTABLI SH ANY LEQ TI MATE CAUSE TO
I NCONVENI ENCE THE CI TI ZENS WHO NOBLY FULFI LLED THEI R SERVI CE AS
JURORS BY SUBJECTING THEM TO A SECOND HEARI NG TO ASK THEM
QUESTI ONS THAT THEY HAD PREVI QUSLY ANSWERED UNDER QATH.

Jury service, particularly in a case with consequences as
serious as a capital murder trial, can be challenging,
demandi ng, and enotional. Conbined with the inconvenience of
sequestration, jury service can be a difficult experience
Sound public policy, therefore, dictates that jurors not be
subj ected to unnecessary post-trial, second-guessing chall enges
to their integrity, or further and future disruptions of their
lives to discuss a previous decision. ‘1]t ill serves the
judicial system to subject jurors to the enbarrassnent and
I nconveni ence of a post-trial hearing and thereby add to the
reasons so many citizens are reluctant to serve as jurors.”

Keltner v. K-Mart, 42 S .W3d 716, 722 (M. App., E. D. 2001).
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The longstanding rule of lawin Mssouri is “that a juror’s
testinony or affidavit nmay not be used to inpeach a verdict as
to m sconduct inside or outside the jury room whet her before or
after the jury is discharged.” State v. Fleer, 851 S.W2d 582,
595 (Mb. App., E. D 1993). Gven the seriousness of the
consequences of this jury's verdict, the State had no strong
objection to the trial court’s decision to ultinmately all ow each
juror to be questi oned.

But, in the absence of any arguable basis to suggest the
jurors were anything other than conpletely truthful during the
hearing in 1999, there was sinply no justification for
Appel l ant’s attenpts to further inconvenience these jurors based
only on a “hope” that he could inpeach their verdict.

Indeed, it is ironic that, in Point Il, Appellant conplains
of a delay of two nonths between the verdict (Septenber 17,
1999) and the hearing (Novenber 22, 1999) claimng this nade it
“l'ess likely they were to get honest, truthful, and conplete
i nformation” (Appellant’s Brief, pp. 60-61), yet, in Point III,
he sees no problemin questioning jurors four years later.

The decision of the notion court was both prudent and
pr oper.
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1V,

THE MOTI ON COURT DI D NOT ERR I N RULI NG THAT TRI AL COUNSEL
WAS EFFECTI VE | N REPRESENTI NG APPELLANT AT TRI AL BECAUSE THE
ADM SSION OF THE VI CTI M | MPACT EVI DENCE AT TRI AL WAS PROPER AND
THE USE OF VI CTI M | MPACT EVI DENCE WHEN APPELLANT S CRI ME OCCURRED
PRI OR TO PAYNE v. TENNESSEE, 1S NOT' AN EX PCST FACTO VI OLATI ON
SINCE IT I'S AN EVI DENTI ARY RULE AND NOT' A SUBSTANTI VE RULE OF
LAWAND THE VI CTI M | MPACT EVI DENCE ADM TTED IN TH S CASE WAS NOT
| MPROPER

Though Appel | ant was unsuccessful at challenging the victim
i mpact evidence presented at his third trial, State v. Storey,
40 S.W3d 898, 908 (M. banc 2001), Appellant, neverthel ess,
again challenges this sane evidence under the guise of

“I'neffecti ve assi stance of counsel.”

St andard of Revi ew

To establish ineffective assistance of counsel, the
Appel l ant nust prove that his attorneys’ performance at trial
“did not conformto the degree of skill, care, and diligence of
a reasonably conpetent attorney.” Skillicornv. State, 22 S.W3d
678, 681 (Mb. banc 2000), cert. denied, 531 U S. 1039 (2000).

Appel | ant nmust al so show he was actually prejudi ced by counsel ’s
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poor performance. 1d. There is a presunption that counsel was
conpetent, id., and reviewis |imted to a determ nati on whet her
the notion court clearly erred inits findings. Id.

Ex Post Facto

Appel |l ant first argues that, because the decision of Payne
v. Tennessee, 501 U S 808 (1991), permtting the use of “victim
| npact” evidence was not issued until after Appellant commtted
his crinme in 1990, the use of victim inpact evidence in his
subsequent trial(s) is a violation of the constitutiona
prohi bition agai nst ex post facto |aws. Appel lant cites an
Oregon appellate case, State v. Mtz, 887 P.2d 795 (O . App.
1994), as his sole authority for this proposition.

The reasons for the Oregon appellate court’s decision in
Metz is much nore conplicated than sinply suggesting that it
found an ex post facto violation. Nevertheless, it 1is
sufficient to point out that the decision was based solely on
the court’s interpretation of the Oregon Constitution. 1d. at
446.

In Mssouri, interpretation of the neaning of ex post facto
vi ol ati ons have been consistent with the decisions of the United
States Suprene Court. “The ex post facto clause is ained at | aws
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that are retroactive and that either alter the definition of
crinmes or increase the punishnent for crimnal acts already
comtted.” State ex rel. Cavallaro v. G oose, 908 S. W2d 133,
136 (Mb. banc 1995). A “nere ‘di sadvantage’ to an offender is not
the standard for judging the ex post facto effect of a law” Id.
Though retroactive, a “change in the law [that] is nerely
procedural” is not an ex post facto violation. State v. Potts,
852 S.W2d 405, 407 (M. App., E.D. 1993); MIller v. Florida, 482
U S. 423, 433, 107 S. . 2446, 2452, 96 L.Ed.2d 351 (1987).
“Hence, no ex post facto violation occurs if the change in the
law is nmerely procedural and does ‘not increase the punishnent,
nor change the ingredients of the offense or the ultimate facts
necessary to establish guilt.’™ 482 U S at 433, 107 S.C. at
2452- 53.

In Dobbert v. Florida, 432 US. 282, 97 S.Ct. 2290, 53
L.Ed.2d 344 (1977), the defendant’'s sentence of death was
affirmed even though the statutory death penalty schene that
existed at the time of his crime was unconstitutional under
Furman v. Georgia, 408 U S. 238, 92 S. (. 2726, 33 L.Ed.2d 346

(1972). 432 U. S at 288, 97 S . at 2296. The Court noted
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that “the inhibition upon the passage of ex post facto | aws does
not give a crimnal aright to be tried, in all respects, by the
law in force when the crinme charged was commtted.” 432 U S. at
293, 97 S.Ct. at 2298.

As an exanple, the Suprene Court cited Hopt v. Uah, 110
US 574, 4 SSC. 202, 28 L.Ed. 262 (1884), where a convicted
felon testified against Hopt at trial, even though “as of the
date of the alleged homcide a convicted felon could not have
been called as a witness.” 432 U S at 293, 97 S.Ct. at 2298.

“Even though this change in the | aw obviously had a detri nental
| npact upon the defendant, the Court found that the | aw was not
ex post facto because it neither made crimnal a theretofore
I nnocent act, nor aggravated a crine previously commtted, nor
provi ded greater punishnment nor changed the proof necessary to
convict.” 1d.

That sanme Court in Dobbert also noted its earlier decision
in Thonpson v. Mssouri, 171 U S. 380, 18 S.C. 922, 43 L. Ed. 2d
204 (1898), where the conviction was initially

reversed by the Mssouri Suprene Court
because of the inadmssibility of certain
evi dence. Prior to the second trial, the
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law was changed to nake the evidence
adm ssi bl e and def endant was again
convi cted. Nonet hel ess, the Court held that
t hi s change was procedural and not violative
of the Ex Post Facto O ause.

432 U. S at 293, 97 S.C. at 2298.

Though Payne and M ssouri’s statutes, enacted subsequent to
Payne, allow the adm ssion of evidence that was not adm ssible
at the tine Appellant nurdered Ms. Frey, the changes do not
violate the ex post facto clause. This change did not alter
“substantive personal rights” of the Appellant. Mller wv.
Florida, 482 U S. at 430, 107 S.C. at 2451. The State’s burden
of proof did not change and the evidence that constitutes both
the crinme of nurder in the first degree and eligibility for the
deat h sentence did not change whatsoever. It “sinply altered the
nmet hods enpl oyed in determning whet her the death penalty was to
be inposed; there was no change in the quantum of puni shnent
attached to the crine.” Dobbert, 432 U S. at 293-94, 97 S. O
at 2298.

A nunber of jurisdictions have cone to this concl usion.
Washington v. Mirray, 952 F.2d 1472, 1480 (4th Gr. 1991);
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Nooner v. Arkansas, 907 S.W2d 677, 689 (Ark. 1995); Mtchell wv.
State, 884 P.2d 1186, 1204 (&l.GCrim App. 1994); Wndom v.
State, 656 So.2d 432, 439 (Fla. 1995); Livingston v. State, 444
S.E.2d 748, 752 (Ga. 1994); Davis v. State, 598 N E 2d 1041,
1051 (Ind. 1992); State v. Mihanmad, 678 A 2d 164, 181 (N.J.
1996); State v. dark, 990 P.2d 793, 810 (N.M 1999).

Victimlnpact Evidence Affirnmed on D rect Appeal

On direct appeal, the Appellant challenged nmuch of the
victim inpact evidence, w thout success. State v. Storey, 40
S.W3d 898, 908 (M. banc 2001). Under the guise of “ineffective
assi stance of counsel,” the Appellant now chall enges essentially
every ot her aspect of the victiminpact evidence. The node of
attack does not avoid the propriety of this evidence.

“Mictim inpact evidence is admssible under the United
States and Mssouri Constitutions.” Id. at 909. “[T]he State is
also allowed to present evidence showing each victins
‘uni queness as an individual human being.’”” Only if the
introduction of wvictim inpact evidence “renders the trial
fundanentally wunfair” is the admssion of such evidence

unconsti tuti onal . | d.
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a. Ms. Frey’s Mot her

Appel  ant argues that his attorney should have objected
when the victims nother testified that the only way she can see
the victimnow is to visit the cenetery (Trial Il Tr. 1187).

The fact that Ms. Frey's nother no |onger gets to see her
daughter is proper evidence of the “specific harm caused by the
defendant.” Payne, 501 U S. at 825, 111 S . at 2597. Evidence
that hel ps “the jury to see the victimas sonething other than
a ‘faceless stranger” is admssible. State v. Storey, 40 S.W3d
at 909. The State has a legitimate interest in informng the
jury that the victims “death represents a unique | oss to society
and in particular to [her] famly.” State v. Knese, 985 S.W2d
759, 771 (Mb. banc 1999), quoting Payne, 501 U S. at 825.

The evi dence was not objectionable and for this reason the
notion court was entirely correct in ruling that trial counse
was not ineffective for failing to make a basel ess objection
(L.F. 792).

Testi nony of Wtnesses Marshall and Stepson

Appel | ant next objects to the testinony of two w tnesses

who described the nmurder as “heinous” (Trial 11l Tr. 1111),
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“i nconprehensi bl e” and “brutal” (Trial 111 Tr. 1158). Even if the
Court discounts the fact that these descriptions of this crine
are indisputable, these passing comments do not “so [infect] the
sentencing proceeding as to render it fundanmentally unfair.”

State v. Knese, 905 S.W2d at 772. Appellant’s argunent to the
jury included his recognition there “is no excuse for what Tim
Storey did to Jill Frey, none.” (Trial Ill Tr. 1679). In this
case, the descriptions of the crine offered by wtnesses
Marshal | and Stepson were indisputably accurate and Appel | ant

can claimno prejudice fromthe w tnesses use of those terns.

Hear say Testinony and Qpi ni ons

Next, Appellant clains that his trial counsel should have
objected to certain testinony as being hearsay from Ms. Frey’s
not her, brother, and a student. In particular, Appellant
chall enges that testinony that M. Frey's father’s nedica
probl ens and eventual death were conplicated by his daughter’s

death (Trial Il Tr. 1183-84).
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Appel  ant’s argunent that M. Frey’s health problens could
not be related to his daughter’s death because she had been
killed ten vyears earlier (Appellant’'s Brief, p. 73),
intentionally ignores the fact that during those ten years the
famly suffered through three retrials, a post-conviction
hearing, and three appeals. The stress from such circunstances
seens self-evident and an objection by Appellant could have
resulted in an opportunity to have Ms. Frey's famly articul ate
their travails through the | egal system over the |ast severa
years. Both witnesses nade it clear that they were concl udi ng
the death of Jill Frey contributed to her father’s death, and not
that this was the conclusion of a nedical professional. The
jury was not msled that these opinions of the Freys were
ot herw se.

This evidence is not significantly different than the
evi dence Appellant challenged in his direct appeal, wthout
success. State v. Storey, 40 SSW3d at 909. On direct appeal,
Appel | ant chal l enged the “plethora of exhibits” introduced at
trial, but failed “to show how the specific evidence admtted in
this case prejudiced himin such a way as to render the tria

fundanental ly unfair.” Id.
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“Rel i gi ous | npact”

Appel l ant al so conplains that his trial counsel should have
objected to certain victim inpact evidence because it nade
references to religion. Appellant cites State v. Debler, 856
S.W2d 641 (M. banc 1993), as support for his claim that
religi ous appeals should not be used to encourage the jury to
| mpose deat h.

It is ironic that Appellant woul d chal |l enge any references
to religion by witnesses when he, in his closing, suggested that
God shoul d decide the time of his death,® and alluded to Jesus’s
parabl e of sowing seeds.?* The references to spiritual matters,
such as witness Reidleberger’s testinony that she prayed for M.
Frey’'s famly (Trial 1l Tr. 1214), are not inflamatory and did
not attenpt to conpel the jury to inpose a sentence of death
based on the Bible.

Victims Picture

*\We have been brought here to decideif Tim will diein God' stime or in your

time” (Tria Ill Tr. 1676).

“Trial 111 Tr. 1682; Luke 8:5-15.
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As he did on direct appeal, Appellant belatedly objects to
the introduction of a photograph of the victim when she was
three. As this Court noted on direct appeal, the photographs
“help the jury to see the victim as sonmething other than a

‘facel ess stranger.’ State v. Storey, 40 S.W3d at 909.

Entire Community as Victim

Finally, the Appellant asserts that his trial counsel was
ineffective in failing to object to the prosecutor’s rebuttal
cl osing argunent about the inpact Ms. Frey's death had on the
communi ty. Appel l ant actually m sstates what the prosecutor
stated, asserting that Ms. Frey's death “was a loss to the entire
community.” (Appellant’'s Brief, p. 77).

What the prosecutor actually said was entirely proper and
based on the evidence the jury heard regarding M. Frey’'s
contribution to her comunity.

Like throwing a rock into a pond, there are
ripples that go in all directions and those
ripples in this case from that nurder have
washed over this famly and this conmmnity

li ke a tidal wave.
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(Trial 1l Tr. 1695).
Trial counsel was correct in concluding that objecting to
this argunment would not have served any purpose (L.F. 797),

because this argunent was not objectionabl e.
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V.

THE MOTION COURT DID NOI' CLEARLY ERR | N FIND NG THAT
APPELLANT WAS NOT DEN ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT
TRI AL BECAUSE ALL OF THE W TNESSES AND TESTI MONY THAT APPELLANT
ASSERTS H'S TRI AL COUNSEL FAI LED TO PRESENT WERE CUMULATI VE TO
OTHER EVI DENCE | NTRODUCED BY TRI AL COUNSEL AT PREVI QUS TRI ALS- -
AND THE RESULTS OF THOSE PREVI QUS TRIALS HAVE CONCLUSI VELY
DEMONSTRATED THAT THIS EVI DENCE WOULD NOT HAVE CHANGED THE
QUTCOVE OF TH'S TRI AL.

Appel  ant now engages in an effort to second-guess the
strategic trial decisions of his attorneys to suggest that they
shoul d have called different wi tnesses or adduced *“additiona
evi dence” from w tnesses whose testinony has been consistently
discredited by multiple juries. There is no basis to doubt the
sound decision of the notion court that the additional wtnesses
or testinony would not have altered the outcone.

St andard of Revi ew

Appel l ant has the burden to overcone the presunption that
trial counsels’ actions were matters of trial strategy.
Strickland v. Washington, 466 U S. 668, 687, 104 S. . 2052,
2064, 80 L.Ed.2d 674 (1984). 1In order to establish ineffective
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assi stance of counsel for failure to call certain w tnesses, the
Appel  ant nust show the wi tness would have provided a viable
defense. State v. Harris, 870 S.W2d 798, 817 (M. banc 1994).
Trial counsel cannot be deened ‘i neffective for not putting on
cumul ative evidence.” Skillicorn v. State, 22 S.W3d 678, 683
(Mb. banc 2000), cert. denied, 531 U S. 1039 (2000).

The Evi dence was Cunul ati ve

In three separate trials, Appellant has attenpted to
mtigate his crine by presenting a variety of wtnesses to
testify regarding his difficult childhood, abuse allegations,
drug abuse, neglect, and a nunber of other factors, hoping to
persuade the jury that Appellant was a product of his upbringing
(Trial 111 Tr. 1681). Anple evidence of the difficult factors
affecting Appellant’'s life were introduced by his attorneys, just
as they had in previous trials.

Trial counsel was aware of the potential dangers of calling
too many witnesses or wtnesses with limted contact wth
Appel l ant (PCR Tr. 400). The selection of w tnesses and the
presentation of evidence are nmatters of trial strategy. Leisure
v. State, 828 S. W2d 872, 874 (M. banc 1992), cert. denied, 506
US. 923 (1992).
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Appellant’s claimis essentially an attenpt to second- guess
the decisions of trial counsel regarding which wi tnesses to
call. Even the best crimnal defense attorneys would not defend
a particular client the same way. Strickland v. Washi ngton, 466
U S at 689.

Enpl oynent | nfornation

Appel lant clains his trial counsel should have enphasi zed
his “positive” enploynent history, including records from
Chaparral Boats (Exhibit 8). The notion court correctly
concluded that the records would not be hel pful because those
records show Appel lant sinply quit showing up for work abruptly
and show Appel l ant did not have “head injuries.”

Whet her intentional or not, Appellant m sstates what these
records denonstrate. They do not show that he quit for nedical
reasons. H s nedical injury was in July of 1987 (Exhibit 8, p.
19). That record showed that the injury was not a head injury,

but was a “cervical spine fracture.” Additionally, it was over

*Aswas amply demonstrated during all of Appellant’ s litigation, the claims by
Appellant and his experts that Appellant suffers from head injuries is unsupported by any

evidence whatsoever (L.F. 857, 860).



a year later, on Decenber 23, 1988, when Appellant “Quit - reason
unknown” (Exhibit 8, p. 1). How this evidence could have
possi bly been hel pful to Appellant is difficult to fathom It
shows he worked, but then just quit. The records provided
further support that Appellant’s clainmed “head injury” was not an
injury to his head. Finally, the record clearly established
that the neck injury that Appellant received was caused by him
driving while intoxicated, a fact not likely to engender nuch

synpathy (L.F. 871).
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V.
THE MOTI ON COURT DI D NOT CLEARLY ERR I'N FI NDI NG THAT THE
STATE DID NOI' FAIL TO D SCLCSE EXCULPATORY EVIDENCE OR IN
FI NDI NG THAT TRI AL COUNSEL WAS NOT | NEFFECTIVE IN FAILING TO
CONDUCT | NDEPENDENT TESTI NG OF PUBI C HAI RS FOUND AT THE SCENE
BECAUSE THE RECORD DEMONSTRATED THAT THE STATE DI D DI SCLOSE ALL
RECORDS AND REPORTS AND THE EVI DENCE SHOWNED THAT THE SUBSEQUENT
TESTI NG WH CH APPELLANT CLAIMS H S ATTORNEY “FAI LED TO CONDUCT,
ACTUALLY WAS | NCULPATORY AND PROVI DED ADDI TI ONAL SCI ENTI FI C
EVI DENCE OF APPELLANT'S GUILT.
In a very bizarre and disjointed claim Appellant clains
that his trial counsel should have inpeached w tnesses who did

not testify, injected a factual dispute as to whether Appell ant

sexual |y assaulted the victim after counsel had successfully

excl uded any such evidence at trial, and failed to do subsequent

scientific testing that further inplicated himin the crine!

It seens that Appellant also wants to revisit the propriety
of his first trial, claimthere was a Brady violation in that
trial, but admttedly no such violation in his 1999 trial.
Respondent nust confess that the argunent is obtuse, confusing,

and conpletely illogical.
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Jenny Smith

Ms. Smth is a chemst at the H ghway Patrol |ab, who
testified during the 1991 trial, but in no other trial (Trial I
Tr. 629-49). She tested sone pubic hairs found at the scene and
concl uded there were differences between those unknown hairs and
known sanples from Appellant (Exhibit 300). She also found
there were sone simlarities as well (Trial I Tr. 642, 648-49).

Ms. Smith also tested known sanples from M. Frey’s boyfriend,
Dani el Cruz, and found differences as well (Exhibit 301). The
evidence shows that the State did disclose the Cruz testing
report to Appellant’s 1991 trial attorney (Exhibit 93; Exhibit
350, pp. 38-39; Exhibit 342; Exhibit 343).

Wiy Appel | ant argues otherwi se is unknown. \What is even
| ess clear is the relevance of the 1991 proceedings to his trial
in 1999. Appellant’s counsel excluded any argunent or evidence
from the State that Appellant sexually assaulted the victim
(Trial 1l Tr. 313). Wiy trial counsel would have any
reasonable desire to address the existence of these unknown
hairs, and their source, is beyond conprehension. Particularly
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when the scientific evidence was, and remains, that there are
“simlarities” to Appellant.

Next, Appellant clains that trial counsel should have
cross-examned Ms. Smth about a nmenorandum she wote to a
prosecutor in 1995--even though Ms. Smith did not testify in the
1997 or 1999 trials. Appellant’s brief contains the statenent
that the “letter and script were not disclosed to counsel.”
(Appellant’s Brief, p. 98). O course they were not! Jenny

Smth was not a witness in the 1999 trial! These docunents were

not disclosed during the 1991 trial because they did not exist
at that tine. They were not disclosed after being created in
1995 because M. Smth was not a wtness. After being
successful in excluding any suggestion by the State that
Appel | ant sexual ly assaulted Ms. Frey, it is not reasonable for
the Appellant’s attorneys to then inject this issue back into the
trial sinply for the opportunity to cross-exam ne a wtness.

F.B.I. Analysis

Appel lant tries to manufacture sone indiscernible prejudice
because in 1991 the F.B.1. did sone analysis of the hairs--and
cane to the sane conclusions as Ms. Smth (PCR Tr. 55; Exhibit
338).
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The hairs found, and their analysis, were not an issue in
the 1999 trial. It is, therefore, of no rel evance whet her the
F.B.I.’s identical findings were disclosed in 1991. Even if they
had not been, the results were the same as Ms. Smth’'s and
Appel lant can make no showing of prejudice--in 1991, and
certainly not in 1999.

Subsequent Scientific Testing

Finally, Appellant’'s post-conviction counsel provided
conpelling proof that it is generally unwise for trial counse
for a defendant to seek additional scientific testing.
Appel | ant obtai ned | eave of the notion court to have the hairs
tested (L.F. 21-26, 426). A mcroscopic examnation of the
hai rs by Appel | ant’s own expert only confirmed what Ms. Smth had
determned in 1991, the hairs did not match Appellant (Exhibit
345, 346).

Appel l ant then had the hairs tested for DNA content. The
first attenpt was unable to generate a DNA profile (L.F. 545,
551-52).

Undeterred, Appellant then sent the hairs to an advanced

DNA |ab that found a match between the hairs and Appellant,

al though the match is by no neans conclusive (L.F. 635). Once

69



again, the State is unable to fathom how trial counsel could
have been ineffective in failing to obtain that evidence.

To the contrary, this case shows the real danger of a
defense attorney seeking scientific testing. Trial counsel
excluded the State from argui ng Appel | ant sexually assaulted the
victim an argunment the State was permtted to make in the first
trial. That effect would have been conpletely negated by this
scientific evidence Appellant insisted on obtaining.®

The State recognizes that this Court has previously held
that trial counsel can be ineffective in failing to seek
additional scientific testing. Wen the results are hel pful,

such testing can often seemw se with the benefit of hindsight.

®Likewise, Appellant had the palm print on the victim' s dresses analyzed as part of
his post-conviction discovery. That analysis simply confirmed that Appellant wasin the

victim’'s bedroom and was guilty of her murder (L.F. 872, 114).
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But this case anply denonstrates the real and serious dangers
an attorney nust consider in seeking additional scientific

testing on behalf of a crimnal defendant.
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VI,

THE MOTION COURT DID NOT CLEARLY ERR IN FIND NG THAT
APPELLANT S TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO CALL
Dl FFERENT EXPERT W TNESSES AT TRI AL BECAUSE TRl AL COUNSEL CANNOT
BE DEEMED | NEFFECTI VE FOR FAI LI NG TO “SHCOP" FOR AN EXPERT W TNESS
AND EACH OF THE EXPERTS APPELLANT CLAI M5 H S COUNSEL SHOULD HAVE
CALLED HAD SEVERE LIMTATIONS ON THEIR CRED BILITY AND
EFFECTI VENESS AND THEI R TESTI MONY WOULD HAVE BEEN CUMULATI VE TO
THE TESTI MONY DR VANDENBERG PROVI DED ON APPELLANT'S BEHALF.

Appel l ant next lists seven “experts” whom he clains his
trial counsel should have called as wtnesses at his trial. It
I s uncl ear whet her he believes trial counsel should have call ed
all seven in addition to the expert who did testify for
Appel l ant, Dr. Vandenberg, or instead of Dr. Vandenberg. It is
uncl ear whet her Appellant thinks that the error was in failing
to call any particular one, or all seven. Wat is clear is that
this claimis nothing nore than post-trial second-guessing and
that trial counsel’s decision on the use of experts was a
strategic decision nade after careful consideration by the

attorneys who represented Appell ant.
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St andard of Revi ew

Appel  ant nust overcone a strong presunption that the
conduct of his trial counsel fell within the range of reasonable
trial assistance. Strickland v. Washington, 466 U S. 668, 689,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Appellant nust further
show actual prejudice from any deficiency, in that there is
reasonabl e probability that the outconme would be different but
for trial counsel’s unprofessional errors. 1d. “Were counse
has investigated possible strategies, courts should rarely
second- guess counsel’s actual choices.” Mddleton v. State, 103
S.W3d 726, 736 (M. banc 2003). The law is well established
that trial counsel is not ineffective for failing to “shop” for
a nmental health expert who would testify in a certain way.
State v. Mease, 842 S.W2d 98, 114 (Mb. banc 1992).

Ar gunent

Each of the experts listed by Appellant are experts who
offered nothing new to Appellant’s defense. And each of them
possess their own short com ngs in credibility and
per suasi veness.

1. Dr. Cowan
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Dr. Cowan seens to be the preferred expert whenever
hi ndsight is used to select a nental health witness. Lyons v.
State, 39 S.W3d 32, 36 (Mb. banc 2001); State v. Kenley, 952
S.w2d 250, 261-62 (Mb. banc 1997); State v. Tokar, 918 S.W2d
753, 758 (Mb. banc 1996) .

In this case, trial counsel believed that the inpairnent
Dr. Cowan clainms to have discovered was mld and unpersuasive
and there were no nedical records to support his claimof brain
damage (Tr. 228-30). Throughout this protracted litigation,
Appel | ant has hired experts who concl ude there was brai n damage
and brain injury froma 1987 auto accident--due to Appellant’s
I nt oxi cation--yet that conclusion is unsupported by all of the
nedi cal records (L.F. 790, 799; Exhibit 294, p. 38). D. Cowan’s
expertise has suffered this problem before. State v. Kenley,
952 S.W2d at 262 (“no nedical records support Dr. Cowan’s
conclusion that Kenley suffered a closed head injury”). In fact,
as in Kenley, even if a jury were to accept Dr. Cowan’s
specul ation that Appellant suffered brain danmage when he becane
i ntoxi cated and crashed his car, this “is not always sonething

t hat causes synpathy to the jury.” Id.
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The court did not clearly err in finding trial counsel
effective.

2. Dr. VMiiestra

The notion court found that Dr. Miestra's testinony rel ated
to Appellant’s chil dhood “w thout providing any insight into his
background related to novant’'s crimnal behavior.” (L.F. 802).

The court did not believe this testinony woul d make Appel | ant
synpathetic and thought such a course of testinony could
“backfire” given the victinms lifelong effort to help children
(L.F. 803).

There is nothing substantially different that Dr. Miestra
could offer to the jury. Appel | ant’s chil dhood, his abuse
clainms, his chemcal abuse, and lack of a father were all
established matters in all three of Appellant’s trials.

Dr. Miestra offered no opinion as to Appellant’s nental
state at the tinme of the crine (Exhibit 295, p. 65). Dr.
Mliestra had to rely on Jill MIller’'s thoroughly discredited

report’ in coming to her conclusions (Exhibit 295 p. 66). Al

‘Aswill be shown, Jill Miller has been consistently found by courts to be incredible

and her report thoroughly unreliable and inaccurate.
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of Dr. Miestra's work has been for the defense and, frankly,
nost of those clients are on death row (Exhibit 295, pp. 68-69).
This history hardly leads to a conclusion that she would be
per suasi ve.

Finally, Appellant clains Dr. Miestra would have expl ai ned
that Appellant’s brother, Keith, did not engage in vile crimnal
behavi or because Keith “had the opportunity to live wth a
supportive famly” (Appellant’s Brief, p. 110). Yet, Keith did
not do so until high school (Exhibit 295 p. 62), which
contradicts Dr. Miestra’s theory that *“early chil dhood
devel opnent plays a major role in how a person lives their life
as an adult” (Exhibit 295, p. 61), and, thus, explains the
di fferences between Appel |l ant and Keith.

3. Dr. Straub

Once again, Dr. Straub offered nothing new or different
fromthe testinony of Dr. Vandenberg. In fact, trial counsel
made a strategic decision to not call Dr. Straub because Dr.
Vandenberg could establish everything Dr. Straub could have
presented (Tr. 235-36). As the notion court noted, Dr. Straub
had to change his earlier opinion that Appellant suffers from
anti social personality disorder (Exhibit 297, pp. 63-64, 66, 81-
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83, 113; 1993 PCR Tr. 411, 433), a nmmjor inconsistency that Dr.
Straub woul d have a very difficult tine explaining. And, as the
notion court noted, Dr. Straub's claimthat Appellant was in a
“di sassoci ative state” at the tine of the nurder, w thout being
able to determne if Appellant even coomtted the nurder, nakes
his conclusions incredible (L.F. 800-01).

Trial counsel is not ineffective in failing to present
cunul ati ve evidence. Skillicorn v. State, 22 S.W3d 678, 683
(Mb. banc 2000), cert. denied, 531 U S. 1039 (2000).

4. Dr. Snmith

Dr. Smth seens to be another expert whose nanme appears in
post-conviction pleadings as a wtness who “should have” been
called. Taylor v. State, 126 S.W3d 755, 762 (M. banc 2004);
State v. Kenley, 952 S.W2d 250, 264 (M. banc 1997).

The notion court found Dr. Smth’'s testinony was neither
credi bl e nor persuasive. (L.F. 798). This is not due sinply to
the fact that all of Dr. Smth's work has been for the public
defender’'s office (L.F. 798). Dr. Smth's testinony is
problematic in that Appellant gave Dr. Smth the same outl andi sh
story the jury rejected in his first trial--that Appellant was
present at the nurder but sonmeone who | ooked like an in-Iaw
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conmtted the nurder. State v. Storey, 901 S.W2d 886, 900 (M.
banc 1995). (Exhibit 293, pp. 65-66). Gven the fact that this
was only a penalty phase trial, that Appellant had confessed to
the nmurder, and that the police recovered the nurder weapon and
the victims property as a result of that confession, to have
again injected that absurd clai mwould not have been sound | egal
st rat egy.
5. Dr. Jolly

Trial counsel determned that Dr. Jolly was not necessary
because Dr. Vandenberg covered the sane information during his
testinony (Tr. 242-43). She was al so concerned that Dr. Jolly
woul d be perceived as a “bureaucrat not a scientist” (Exhibit
436; Tr. 239), and that Dr. Jolly also | acked nedi cal records to
corroborate his conclusion that Appellant suffered a head injury
(Tr. 239-40). Finally, Dr. Jolly's testinony suffers fromthe
assunption that “another man” nurdered Ms. Frey (PCR Tr. 695-96;
L. F. 790).

6. Jill Mller

Jill MIler was found by the 1993 PCR court to be
unreliable and not credible, wwth a “flawed” report (L.F. 791).
The notion court in 2004 cane to the sane conclusion (L.F. 791,
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802). The court noted Ms. MIller’s inconplete reporting of
Appel | ant’s 1987 aut onobil e acci dent--where she omtted the fact
it was caused by his drunk driving and where she wongly
concluded it resulted in a head injury (L.F. 802).

Additionally, trial counsel was aware that this Court had
affirmed the exclusion of Jill Mller from testifying as an
expert in an earlier case, State v. Brown, 998 S. W2d 531, 549
(Mb. banc 1999). (L.F. 791). Trial counsel also knew that
MIler was known to “give attitude” and had a blowup wth
anot her public defender (Tr. 244-45).

Nevertheless, in spite of all of this “baggage,” trial
counsel contacted Ms. MIler who did, indeed, have an “attitude”
(Tr. 247-49). Trial counsel preferred to have lay w tnesses
testify to the events in Appellant’s |ife instead of hearsay from
Ms. MIler (Tr. 252-55).

The assertion, wunder these circunstances, that trial
counsel was ineffective in failing to call Jill Mller is
basel ess. Ms. MlIler’'s report is nothing nore than hearsay
(Exhibit 61), and the State is unable to discern what possible
expertise Ms. M|l er possesses.

7. Dr. Pierce
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In fact, Appellant indirectly acknow edges Jill Mller’s
expertise is not self-evident by claimng that trial counsel
shoul d have established Jill MIler’'s expertise by calling Dr.
Pierce to explain why Jill MIller is qualified. If an expert
needs anot her expert to explain why she’'s qualified to be an
expert, that expert is not very persuasive.

The notion court found that Dr. Pierce would not have
qualified Jill MIller as an expert (L.F. 815). In act, no
university gives a degree in forensic social work (L.F. 803)--
which is Jill MIler’s clainmed area of expertise.

Trial counsel did not present a “half-hearted’” defense.
They considered each of the experts discussed and nmade a
strategic decision to use Dr. Vandenberg rather than any of
t hese others. They are not ineffective sinply because Dr.
Vandenberg did not persuade the jury to sentence Appellant to

life.
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VI,

THE MOTI ON COURT DI D NOT CLEARLY ERR | N DENYI NG APPELLANT'S
CLAIM THAT HI' S CONVI CTI ON AND SENTENCE WAS “PART OF A LARGER
PATTERN OF PROSECUTORI AL M SCONDUCT” BECAUSE THE APPELLANT'S
ALLEGATI ONS WERE SHOM TO LACK ANY GOOD FAI TH BASI S AND THERE | S
NO EVI DENCE WHATSOEVER TO SUGGEST THAT APPELLANT WAS PROSECUTED
SIMPLY TO ADVANCE THE PCLI TI CAL CAREER OF CONGRESSMAN HUL SHCF.

The irony of this claim is that the only msconduct
evidence arises from asserting, and advocating on appeal, a
basel ess assertion that is so lacking in any factual or |egal
foundati on. The reason a sentence of death was sought in this
case s because death was appropriate. Three different
prosecutors and three separate juries have conclusively
established this fact.

St andard of Revi ew

Appel l ate review of the notion court’s ruling is limted to
a determnation of whether the findings of fact and concl usi ons
of law are “clearly erroneous.” State v. Tokar, 918 S.W2d 753,
761 (Mb. banc 1996). Allegations in a post-conviction notion
are not self-proving; a novant has the burden to prove the
all egations by a preponderance of the evidence. State v.
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Silvey, 894 S.W2d 662, 671 (M. banc 1995). Deference nust be
given to a notion court’s superior opportunity to judge the
credibility of witnesses. State v. Twenter, 818 S.W2d 628, 635
(Mb. banc 1991). A hearing court is not clearly erroneous in
refusing to grant relief on an issue which is not supported by
evidence at the evidentiary hearing. State v. Silvey, 894
S.W2d 662, 671-72 (M. banc 1995).

Prosecutori al M sconduct

The pertinent facts are as foll ows:

1. Kenny Hul shof tried the first case in 1991 (Exhibit
292, p. 6). Hul shof did not consider running for
political office until June 1994 (Exhibit 292, p.
115). The jury sentenced Appellant to death. State
v. Storey, 901 S.wW2d 886 (M. banc 1995).

2. In 1997, Linda Koch prosecuted Appellant in his second
trial. State v. Storey, 986 S . W2d 462 (M. banc
1999). The jury sentenced Appellant to death. | d.
at 463.

3. At the third trial in 1999, the prosecutors were Robert

Ahsens and Nels Mbss. State v. Storey, 40 S. W 3d 898
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(Mb. banc 2001). The jury reconmended a sentence of
death. 1d.

Appel l ant failed to produce one scintilla of evidence that

t he decisions of Hulshof in 1991, Koch in 1997, or Ahsens and
Moss in 1999 were notivated by any inproper consideration.
| ndeed, Appellant quotes a |letter from Prosecutor Ahsens, dated
Decenber 2, 1996, in which he expressly states that he agrees
with the Frey famly that the death penalty is appropriate.?
(Exhibit 348). Congressman Hul shof explicitly stated that he
did not seek the death sentence for political reasons (Exhibit
292, p. 113). The notion court expressly determ ned that
Hul shof was not notivated by political considerations (L.F.
808) .

Undeterred by the facts, and apparently oblivious to the
seriousness of making serious accusations inpugning the
integrity and reputation of a fellow attorney, Appellant’s brief

repeats these accusati ons on appeal .

¥The Stateis at aloss asto how that letter is evidence of anything other than the
prosecutor being upright and honest with opposing counsel so that needless time would not

be wasted on negotiations that would not be fruitful.
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This allegation is not made in good faith and is frivol ous.

Appel | ant desperately tries to attach sone significance to
the fact that the day following the Court’s reversal of
Appel l ant’s first conviction, the “State hadn't decided if it wll
pursue the death penalty a second tine.” (Exhibit 221). How
shocking that the State would actually give sone thought to
whether or not to seek a death sentence! How Appel |l ant can
take the fact that the State would ponder how to proceed and
infer an evil notive is beyond conprehension.

Appel l ant was not offered |life because the nature of his
crinme, as evidenced by the unani nous decision of 36 citizens, is

deserving of a sentence of death.



1 X,

THE MOTION COURT DID NOI' CLEARLY ERR | N FIND NG THAT

APPELLANT'S APPELLATE COUNSEL WAS NOT I NEFFECTIVE IN HER
REPRESENTATI ON | N THAT EACH OF THE | SSUES ASSERTED BY APPELLANT
WERE MATTERS THAT APPELLATE COUNSEL THOUGHTFULLY CONSI DERED AND
MADE A CONSCI QUS, STRATEG C DECI SI ON THAT NO PURPOSE WOULD BE
SERVED I N RAI SI NG THEM AND THEY ARE, | N FACT, NOT MATTERS THAT
ENTI TLE APPELLANT TO REVERSAL OF H S SENTENCE

Appel lant attacks the effectiveness of his appellate

counsel for failing to raise five issues on appeal :

1. Victiminpact evidence was not admi ssible at the tine
he conmtted his nurder and, thus, was not adm ssible
in his 1999 tri al

2. The trial court erred in excluding evidence of Keith
Storey’s relationship to his biological father

3. Appel l ant’s statenent to police that he'd tell them
“what really happened” but first he needed to talk to
a lawer, violated Mranda;

4. Appel l ant had a constitutional right to waive a jury

trial; and
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5. Appel l ant was entitled to a new guilt phase because his
Georgi a conviction had been set aside.

St andard of Revi ew

To support a claimof ineffective assistance of appellate
counsel, strong grounds nust exist showi ng that counsel failed
to assert a claimof error that woul d have required reversal had
it been asserted and that was so obvious fromthe record that a
conpetent and effective appellate | awer woul d have recogni zed
it and asserted it. Mss v. State, 10 S.W3d 508, 514 (M. banc
2000) . The right to relief from ineffective assistance of
appel | ate counsel follows the plain error rule in that no relief
may be granted unless the error that was not raised on appea
was so substantial as to anmobunt to manifest injustice. 1d. at
515. Even if an issue is not frivolous, appellate counsel has
no duty to assert every possible claim especially when counsel
I's making a strategic decision to “wi nnow out” argunents in favor
of others. Millett v. State, 769 S W2d 77, 83 (M. banc 1989).

1. Victi m | npact

Appel ant admts that his appellate counsel tried to assert
the claimthat the evidence of victiminpact was inadm ssible

because Payne v. Tennessee, 501 U S. 808 (1991), was not the | aw
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at the tine of his crinme (Tr. 96-100; Exhibits 311, 312, 313).
The fact that this Court rejected the claimestablishes that it
does not rise to the level of “plain error.” A matter raised on
direct appeal cannot be relitigated, even on a different theory
(ineffective appellate counsel), during a post-conviction
proceeding. Mallett v. State, 769 S.W2d at 83.

Additionally, the claim has no nerit. As noted by the
State in Point IV, supra, the rule in Payne is a procedural rule
that can be applied retroactively. Wshington v. Mirray, 952
F.2d 1472, 1480 (4th Gr. 1991); Nooner v. Arkansas, 907 S. W 2d
677, 689 (Ark. 1995); Mtchell v. State, 884 P.2d 1186, 1204
(I .CrimApp. 1994); Wndomv. State, 656 So.2d 432, 439 (Fla.
1995); Livingston v. State, 444 S.E.2d 748, 752 (Ga. 1994);
Davis v. State, 598 N E 2d 1041, 1051 (Ind. 1992); State v.
Muhammad, 678 A . 2d 164, 181 (N.J. 1996); State v. Cdark, 990
P.2d 793, 810 (N.M 1999).

Appel | ate counsel is not ineffective in refusing to nake a
cl aimon appeal that she believed | acked nerit.

2. Keith Storey Evidence

Appel | ate counsel considered the evidence proffered at

trial regarding Keith Storey and his relationship with his
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natural father and decided the evidence was not significant and
its exclusion would not result in a newtrial (L.F. 804).

The fact is, this evidence was collateral to the issue of
Appel I ant’s punishnment, and is not particularly persuasive.
Keith Storey, |ike Appellant, had been subject to the sane

abusi ve atnosphere nost of his life that Appellant w shed to

claimmtigated his conduct (Trial Il Tr. 1581-90). It was not
unti | hi gh  school before Keith Storey ever had this
‘relationship” with his father (Exhibit 295, p. 62). If, as

Appel l ant’s own w tnesses assert, it is one's early chil dhood
experiences that are inportant in establishing one’s personality
and behavior (See, e.g. Dr. Miestra, Exhibit 295 p. 6), then
Keith Storey’'s contact wth his natural father in late
adol escence does very little to explain why Keith Storey did not
engage in simlar violent acts. Trial courts are given w de
latitude in determning the admssibility of evidence. State v.
Willianms, 97 S.W3d 462, 468 (M. banc 2003). Appell ate counsel
was not inconpetent in believing the court’s decision fell within

that perm ssible |level of discretion.
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Appel | at e counsel made a consci ous decision that the issue
was not serious enough to require reversal; her decision was
sound strat egy.

3. Ri ght to Counsel

Appel | ant next clains appellate counsel should have raised
on appeal the fact that a police officer volunteered that
Appel l ant stated “maybe | need to talk to a lawer.” (Trial |11
Tr. 1064).

In making this argunent, Appellant conpletely msstates the
facts surrounding the testinony. Appellant did not state “he
needed to talk to a lawer” (Appellant’'s Brief, p. 144).
Instead, O ficer Plumer was testifying that he infornmed the

Appel l ant of his rights under Mranda and that Appell ant agreed

to answer questions (Trial Il Tr. 1057-1062). Det ecti ve

Pl ummer then expl ained that Appellant clained he was with a girl
named “Stacey” the night of the murder (Trial Il Tr. 1063). The
testinmony then went as foll ows:

Q And, sir, what else did you ask

hi nf
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A Vell, at that point we told himwe
didn't — we believed that he wasn’t being
conpletely truthful with us.

Q D d he indicate whether or not, in

fact, he was being truthful with you at that

time?

A Wen we nmade - when | nmde that
statenent, he nodded his head in an
affirmati ve way and said, okay, |I’'ll tell you

what really happened, but naybe | need to
talk to a | awyer.
Q Did you offer himan opportunity?
MR KENYON:. Your Honor, may |
obj ect and approach the bench, please?
(Trial 111 Tr. 1064).
At the bench, the prosecutor indicated that the comment was
vol unteered (Trial 1l Tr. 1065). The trial court denied a
notion for mstrial, and the Appellant declined to request any

further relief (Trial 1l Tr. 1065-66).
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Oficer Plumrer then testified that Appellant did not
i nvoke his right to be silent, but proceeded to give a full
conf essi on:

(Back in the presence of the
jury.)

Q (By M. Ahsens) D d the defendant
then agree to give you a full statenent?

A Yes, sir.

Q In doing so then, sir, did you
inquire again as to his whereabouts during
the period of tinme of February 2nd and
February 3rd and 4th?

A Yes, | did.

(Trial 11 Tr. 1066).

Thus, the facts are not as Appellant attenpted to present
themto this Court. Unlike State v. Dexter, 954 S . W2d 332, 338
(Mb. banc 1994), where the State “repeatedly” conmented on the
def endant invoking his right to remain silent, in this case the
Appel  ant did not invoke his rights.

The law is firmy established that if an individual wants

to invoke his right to remain silent, he nust do so clearly and
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unequi vocally. Davis v. United States, 512 U S. 452, 114 S C.
2350, 2355, 129 L.Ed.2d 362 (1994); State v. WlIf, 91 S.W3d 636
(M. App., WD. 2002). *“Maybe |I should talk to a | awer” i s “not
a request for counsel.” Davis v. United States, 512 U S at 462,
114 S. . at 2357.

The record is obvious that Appellant did not invoke his
right to remain silent and, instead, went on to give a full and
detail ed confession. Furthernore, the comrent nmade by Appel | ant
was clearly part of an adm ssion that he had lied to the police
in giving thema false alibi. The claimis conpletely Iacking
merit.

4, Wai ver of Jury

Appel | ant clainms that his appellate attorney was
ineffective in failing to assert that Appellant had the right to
waive a jury trial under Article I, 8§ 22(a) of the Mssouri
Consti tution. Showing an unwillingness to fulfill his
obligation to be candid with this Court, the Appellant ignores
the fact that he did not waive a jury trial in 1991, was
convicted of his crine in 1991 by a jury, and, thus, he has no

constitutional claim
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No one has placed any restriction on Appellant’s right to a
jury, or to waive a jury. Section 565.006.3, RSM, sinply
states that if a defendant does seek a jury trial on guilt, he
may not waive a jury trial on punishnent “except by agreenent
with the state and the court.” Unlike the constitutional right
to a jury trial on guilt, a “defendant has no constitutiona
right to have a jury assess punishnent.” State v. Taylor, 929
S.W2d 209, 219 (M. banc 1996); State v. Nunley, 980 S.W2d
290, 293 (M. banc 1998).

The right to a jury, and the right to waive that jury,
given to Appellant under Article I, 8 22, related to his right
to have a jury decide his qguilt. Appel l ant’s right was not
i mpi nged upon; he exercised that right. There is, however, no
constitutional right to “divide” his trial by seeking a jury for
guilt and waiving it for punishment. Such a procedure “is not
a right for the defendant to waive, rather a privilege for the
State to grant.” State v. Taylor, 929 S.W2d at 217.

5. Vacat ed Convi cti on

Finally, Appellant requires this Court to reconsider an

I ssue it has already decided. This Court has already held that
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use of Appellant’s Georgia conviction was harmess error. State
v. Storey, 986 S.W2d 462, 465-66 (M. banc 1999). This was the
reason appellate counsel did not waste the tine and effort to
rai se the issue on appeal (PCR Tr. 82-83). The notion court
found this to be a reasonable decision (L.F. 804). It nost

certainly was.
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X.

THE MOTION COURT DID NOI' CLEARLY ERR | N FIND NG THAT
APPELLANT WAS NOT DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL | N
FAI LI NG TO OBJECT TO CERTAI N EVI DENCE AND VO R DI RE BY THE STATE
BECAUSE THERE WAS NOTHI NG OBJECTI ONABLE OR PREJUDI Cl AL THAT
RESULTED I N AN UNFAI R TRI AL.

Appellant’s next claimis that his trial counsel should have
objected to certain evidence presented by the State, and then
preserved those objections. The State submits that these
particul ar issues raised by Appellant were not prejudicial and,
i n nmost cases, were not objectionable.

St andard of Revi ew

To establish ineffective assistance of counsel, the
Appel l ant nust prove that his attorneys’ performance at trial
“did not conformto the degree of skill, care, and diligence of
a reasonably conpetent attorney.” Skillicornv. State, 22 S.W3d
678, 681 (Mb. banc 2000), cert. denied, 531 U S. 1039 (2000).

Appel | ant nmust al so show he was actual ly prejudi ced by counsel 's
poor performance. 1d. There is a presunption that counsel was
conpetent, id., and reviewis |imted to a determ nati on whet her

the notion court clearly erred in its findings. Id.
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1. Appel | ant’s Conf essi on

During the course of his confession to Detective Plunmer,
Appellant indicated that “he used to believe in the death
penalty. He said he didn't believe in it anynore. He didn’t
think he should get off free.” (Trial 11l Tr. 1086-87). Any
rational trier of fact would interpret this statenent as an
acknow edgnent of cul pability by the Appell ant.

Advocating the irrational, however, the Appellant clains
his trial attorney should have recognized this was inproper
evi dence of Appellant’s personal views on the propriety of the
death penalty. Appellant cites no place in the record where the
prosecutor mnmade such an argunent, or even inplied that
Appel | ant’s “position” on the death penalty requires the jury to
| npose that penalty. The statenment was introduced sinply as
part of the evidence that Appellant voluntarily acknow edged his
guilt.

Appel | ant nmakes the insincere assertion that guilt was not
relevant to the penalty phase. Then why did he present an

expert to try to limt Appellant’s culpability for the nurder?
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To convince the jury that death is appropriate, the State is
entitled to convince this penalty phase jury that Appellant is
cul pable for the nmurder. Appellant’s statenment is reasonably
interpreted as his acknow edgnent that he commtted a terrible
crime. The interpretation that Appellant asks this Court to
make i s unreasonabl e and outl andi sh.

2. Appel l ant’'s Parole Eligibility

Next Appellant asks this Court to nake anot her unreasonabl e
inference from the State’'s expert testifying that he was
uncertain whether Appellant’s antisocial personality disorder
would again nmanifest itself if Appellant “is in a free
community.” (Trial Il Tr. 1637). The notion court properly
determ ned that the statenent was not significant and was not
highlighted (L.F. 797).

Once again, Appellant’s attenpt to suggest that this was an
overt “warning” to the jury that a life sentence could nean
Appel | ant’s eventual release from prison is not supported by
reason or common sense. |In fact, the reason the trial attorneys
did not object is because they did not nake that interpretation.

3. Voir Dire of Ms. WIlis
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Next, Appellant suggests that trial counsel should have
objected to the voir dire question whether a venire person had
a preference of punishment “for people who go around commtting
murder first.” (Trial 11l Tr. 355). Sonehow, soneway, the
Appellant believes that this coment was intended, and
Interpreted, as a suggestion that Appellant was a nultiple
murderer. The notion court did not make such an inference (L.F.
794) , and no reasonable person could nake such an
I nterpretation.

The question was not inproper and was not objectionable.

And, considering the fact that Appellant presented his entire
life to the jury, no juror could conceivably have sentenced
Appel | ant based on a false belief that Appellant had commtted
ot her nurders.

4, Conpet ency Evi dence

As part of Dr. Gvon's evaluation of Appellant, Dr. G von
determned that Appellant was conpetent (Trial 11l Tr. 1614-15).
Counsel objected and was overruled (Trial 11l Tr. 1614-15).
How coul d counsel be “ineffective” when she objected and had the
obj ection overruled? Appellant fails to explain what nore she

shoul d have done.
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| f, as Appell ant suggests, his conpetency is “irrelevant” to
the determ nation of the appropriate punishnment, then Appellant
was not prejudiced by its admssion. On the other hand, the
fact that Appellant suffers from no nental disease or defect
that would effect his though process in any way may be a
rel evant factor for jurors in deciding if Appellant should
recei ve a sentence of death.

5. Factual Details of O her Cases

As part of the legitimte cross-exam nation of Appellant’s
“corrections expert,” M. Aiken, the State questioned hi m about
the fact that nurders had occurred within the M ssouri prison
system (Trial Il Tr. 1268-71). Admttedly, the prosecutor
had sone details of sonme of the killings incorrect.

The issue, however, is if Appellant’s trial counsel should
have been constitutionally required to know the details of those
other killings and objected to certain questions as inaccurate.

The notion court held that counsel should not be held to such
a standard (L.F. 795-96). The court also found this was not
prejudicial (L.F. 795-96).

| ndeed, the two questions regarding the two fact scenarios

wer e never answer ed:
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A | do not have the particulars on
that particul ar case.
(Trial 111 Tr. 1270).

As the jury is instructed, a question is not evidence and
no prejudice results from questions that are not answered.
State v. Glnore, 681 S . W2d 934, 942 (M. banc 1984).
Appel | ant nmakes a claim of prosecutorial msconduct wthout a
scintilla of evidence to support such a serious allegation.
Because M. A ken did not acknow edge the facts described, there
is no reason to believe the jury cane to any concl usi ons about
who was killed in prison under any particular circunstances.
Finally, Appellant is unable to explain how these questions were

actual l'y prejudicial.
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Xl .

THE MOTION COURT DID NOT CLEARLY ERR IN FIND NG THAT
APPELLANT WAS NOT DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL
BECAUSE TH S COURT DETERM NED ON DI RECT APPEAL THAT THE ARGUVENT
OF THE PROSECUTOR WAS NOT PREJUDI CIAL AND, THUS, NO ERRCR
EXI STED.

On direct appeal, Appellant clained he was denied a fair
trial because the prosecutor suggested that the defense was
“prayi ng for weakness” (Trial IlIl Tr. 1698). This Court exam ned
the claimand denied it, finding that it cannot be said “that
there is a reasonable probability that the jury's verdict would
have been different had the argunment not been nade.” State v.
Storey, 40 S.W3d 898, 911 (M. banc 2001). Undeterred by this
unequi vocal finding by this Court, Appellant asks that energy be
expended revisiting this issue under an ineffective assistance
claim

This effort is wasted, and obviously so, since this Court’s
conclusion that there was no reasonable probability that the
outcone would not be different forecloses a finding of
i neffective assistance of counsel. Mddleton v. State, 103
S.W3d 726, 732 (M. banc 2003) (counsel’s deficient performnmance
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must be prejudicial); Deck v. State, 68 S.W3d 418, 425 (M.
banc 2002).

Appel  ant’s second claimis so fundanental |y basel ess that
he is unwilling to el aborate on the conplaint in his brief. He
clains that the prosecutor “conpared’ the value of the Appell ant
and victims life in violation of State v. Storey, 901 S W2d
886, 902 (M. banc 1995).

The argunent of the prosecutor in this third trial was
fundanentally and significantly different fromthat in the first
trial. The prosecutor in this third trial expressly stated ‘I
don't want to get into the business of neasuring the value of one
|ife against another . . .. (Trial 11l Tr. 7000-01). The
prosecutor then [imted his comments to indicating--based on the
evi dence--that Ms. Frey was “a fine woman.”

The argunent held inproper in the first trial did not
sinmply *“conpare” the two lives; the prosecutor attenpted to
“sinmplify” the |aw by arguing that the only thing the jury nust
do is to conpare the two lives, whereas, the lawreally requires
a jury to consider “a wide array of aggravating and mtigating

circunstances.” |d.
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The argunments are not simlar and the argunment in this case
was appropriate and proper. It is Appellant’s argunent in his

brief that is deceptive and inaccurate.
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X,

THE MOTION COURT DID NOTI' CLEARLY ERR [|IN DENYING THE
APPELLANT'S CLAI M5 OF | NEFFECTI VE ASSI STANCE OF COUNSEL BECAUSE
THE CLAI M5 APPELLANT RAI SED WERE W THOUT MERIT I N THAT THE VO R
D RE BY THE PROSECUTOR WAS NOT | MPROPER AND THI 'S COURT HAD
ALREADY ADDRESSED THE | SSUE OF APPELLANT’S VOLUNTARY | NTOXI CATI ON
| NSTRUCTI ON

Appellant clains his trial counsel was ineffective in
failing to nake or preserve various objections during voir dire.

Appellant fails to establish that these matters are clearly
objectionable in his brief. Appel lant also clains that his
trial counsel should have raised an issue already decided by
this Court, giving no basis for the Court to decide the issue

differently.

St andard of Revi ew

To establish ineffective assistance of counsel, the
Appel l ant nust prove that his attorneys’ performance at trial
“did not conformto the degree of skill, care, and diligence of
a reasonably conpetent attorney.” Skillicornv. State, 22 S.W3d
678, 681 (Mb. banc 2000) cert. denied, 531 U S. 1039 (2000).

Appel I ant nmust al so show he was actually prejudi ced by counsel’s
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poor performance. 1d. There is a presunption that counsel was
conpetent, id., and reviewis |imted to a determ nati on whet her
the notion court clearly erred inits findings. Id.

A Burden Shifting

Appellant clains that the State shifted its burden of proof
by stating during voir dire that its verdict “nust be unani nous
either way . . .” (Trial Ill Tr. 534). Both trial counsel and
the notion court found nothing inproper about this statenent
(L.F. 794; Exhibit 350, pp. 130-31). Appellant fails to
articulate how this statenent is inaccurate, or how it shifts
the State’s burden inproperly. Wile it is true that the | ega
result of a deadlocked jury is life inprisonnent, the |aw al so
seeks jury unanimty in its verdict.

B. Assessing a Penalty

Appel | ant’s second claimis also devoid of any authority to
support his claimthat the prosecutor msstated his burden. The
prosecutor stated during voir dire that “the defense does not
have to prove any of those things beyond a reasonabl e doubt, nor
do they ever have to prove anything.” (Trial Ill Tr. 528). He
then discussed the weighing of aggravating and mtigating

factors (Trial 11l Tr. 528). He then said:
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After you go through that weighing
process, you reach a point where you are no
| onger talking about matters being proven
beyond a reasonable doubt. It is sinply a
matter of deciding what the penalty should
be.

(Trial 111 Tr. 528).

Again, Appellant fails to cite any authority that what was
said was inaccurate. Both trial counsel and the notion court
were unable to see the obvious inpropriety in that statenent
(Exhibit 350, pp. 127-29; L.F. 794). At no point does the
prosecutor attenpt to “shift the burden of proof.” Indeed, he
stated that the Appellant never had to prove anything (Trial |11
Tr. 528). One could very reasonably say that once all of the
wei ghing of factors has been done, the individual jurors are
then left with the decision whether death or a life sentence is
t he appropriate penalty.

C. | ntoxication Instruction

Finally, Appellant clains that his trial attorneys were
constitutionally ineffective in failing to raise an issue that

was decided by this Court on appeal fromthe first trial. In
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State v. Storey, 901 S.W2d 886 (M. banc 1995), this Court
rejected Appellant’s claim “that trial counsel was ineffective
for failing to preserve the issue, even though he was tried
before Erwin was decided.” 901 S.W2d at 896. The holding in
State v. Erwin, 848 S.W2d 476 (Mb. banc 1993), was limted “to
cases tried in the future and cases subject to direct appeal
where the issue had been preserved.” 901 S.W2d at 896

In support of his claim Appellant cites a case decided

after his 1999 trial, Deck v. State, 68 S.W3d 418 (M. banc

2003). First, Appellant does not explain why his trial counsel
shoul d have considered case law that did not exist at the tine
of trial. Second, in the first appeal, this Court expressly
found trial counsel was not ineffective. State v. Storey, 901
S W2d at 896. The Deck decision involved this Court
considering, for the first time, the issue of ineffective
assi stance. Nothing in Deck suggests to reasonabl e counsel that
this Court will reconsider a specific issue already determ ned

in a previous decision. Trial counsel was not ineffective.
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X1l

THE MOTION COURT DID NOI' CLEARLY ERR | N FIND NG THAT
APPELLANT HAD THE EFFECTIVE ASSI STANCE OF COUNSEL BECAUSE
COUNSEL WAS NOT | NEFFECTIVE IN FAILING TO PRESENT THE FLAWED
STUDY OF DR WENER TO PROVE THAT THE MAI | NSTRUCTI ONS ARE
FLAWED AND DI FFI CULT TO COMPREHEND | N THAT THI S STUDY HAS BEEN
CONSI STENTLY FOUND TO BE UNRELI ABLE BY TH S COURT AND THE STUDY
WAS AN OVERT ATTEMPT AT BI ASED RESEARCH WHOSE STUDY FAI LED TO
PROPERLY REPLI CATE THE C RCUMSTANCES ACTUAL JURCRS EXPERI ENCE | N
A CRIM NAL TRI AL.

Appel lant’s final claimis that his trial attorneys shoul d
have asserted that he was denied a fair trial because the jury
instructions are difficult to understand. This claim of
i neffective assistance of counsel is based on discredited
research that this Court has already rejected as unpersuasive.

Trial counsel was not ineffective in failing to make an
argunent that |acks nerit.

St andard of Revi ew

Revi ew of the denial of post-conviction relief is limted
to a determnation of whether the findings and concl usi ons of

the notion court are clearly erroneous. State v. Kinder, 942
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S.W2d 313, 333 (Mb. banc 1996), cert. denied, 522 U S. 854
(1997). To establish ineffective assistance, the Appellant nust
show hi s counsel’s perfornmance was deficient and that the outcone
would be different but for that deficiency. Strickland v.
Washi ngton, 466 U S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d
674 (1984). Matters of trial strategy are not proper clains for
i neffective assistance. Leisure v. State, 828 S.W2d 872, 874
(Mb. banc 1992), cert. denied, 506 U S. 923 (1992).

Counsel was not | neffective

The Appellant apparently feels that it should be a
constitutional obligation of all defense counsel to assert that
Dr. Wener has “proved” that jury instructions in capital cases

are inconprehensible. In State v. Deck, 994 S.W2d 527 (M.
banc 1999), this Court rejected Dr. Wener's research
because the people interviewed for the study
did not act as jurors. They were given
hypot hetical facts that were different than
the facts in this case, and they did not
hear the testinony of wtnesses, observe
physi cal evidence or deliberate with el even
ot her jurors.
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Id. at 542, ... .

The notion court also found Dr. Wener’'s research to be
bi ased and flawed (L.F. 809). The notion court noted that a
simlar claim was denied by the Seventh Crcuit. Free V.
Peters, 12 F.3d 700 (7th Cr. 1993). Li kewi se, subsequent
decisions by this Court have continued to find Dr. Wener’s
research unpersuasive. Lyons v. State, 39 S.W3d 32, 43 (M.
banc 2001); Mddleton v. State, 103 S.W3d 726, 743 (M. banc
2003) .

The reasons are obvious. Dr. Wener still does not use
jurors in his studies, but finds volunteers who read his
advertisenment in the Rverfront Tinmes (Exhibit 216, p. 95). Dr.
Wener’'s “nodel instructions” include the definition for
“preponderance of the evidence,” a term of no relevance iIn
crimnal instructions (Exhibit 216, p. 109). H s definition of
reasonabl e doubt is not accurate (“no doubt”). (Exhibit 216, pp.
111-12). The fact scenario he used in his study differed from
the real facts in Appellant’'s case (Exhibit 216, p. 92). The
subjects in his study did not have the benefit of seeing real
Wi t nesses, hearing closing argunents, or deliberating as a jury
(Exhibit 216, p. 90).
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Since he began his study in 1994, in a transparent effort
to “prove” the instructions were invalid, Dr. Wener continues to
present excuses for the shortcomngs in his study. Dr. Wener
makes the astounding claimthat twelve jurors, sitting dow wth
the witten instructions and deliberating together after hearing
all of the evidence and the argunent of the attorneys does not
I ncrease the jurors’ understanding of the instructions (Exhibit
216, p. 126). H s basis--a study where the “jurors” were read a
five-page summary of the case (Exhibit 216, p. 127). That is
not simlar to the real |ife experience of an actual juror.

And in response to the reasonabl e suggestion that cl osing
argunents by the attorneys, where they are free to discuss the
instructions, aids a juror’s conprehension, Dr. Wener abrogates
any senbl ance of scientific objectivity and suggests that the
State should have to prove that closing argunent assists iIn
conpr ehensi on (Exhibit 216, p. 130).

Dr. Wener is clearly an advocate and is dedicated to
chal l enging the death penalty. He is free to do so. But
nei ther he nor Appellant should expect any court to adopt his
bi ased and fl awed concl usi ons based on the whol |y unpersuasive
research he has conduct ed.
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Nor is counsel ineffective in failing to present this

research when it has been consistently rejected by this Court.
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CONCLUSI ON

For the foregoing reasons, the decision of the notion court

shoul d be affirned.
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