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JURISDICTIONAL STATEMENT

On February 5, 2010, Appellant, Travis Malone #wanpled guilty to Failure to
Register as a Sex Offender, and a second chaffgglafe to Register Change of Address
as a Sex Offender in the Circuit Court for Perry@ty, the Honorable Benjamin F.

Lewis presiding. On March 5, 2010, the court secgemppellant to four years in Count
| and four years in Count Il to run consecutively.

Appellant filed goro se motion for post-conviction relief under Rule 24508
April 12, 2010. The motion court appointed postadotion counsel on April 30, 2010.
Counsel filed the first amended motion on Septer3Be2010. On December 10, 2010,
counsel moved to withdraw from Appellant’s caseaose he had accepted appointment
as a Circuit Attorney in Madison County, Missodrnat motion was granted on January
7, 2011. New counsel entered his appearance oh ¥§r2011. The court granted a
continuance and on July 21, 2011, newly appointechsel filed a second amended
motion with the permission of the motion court. Rovember 4, 2011, the motion court
denied Appellant’s request for post-convictiongeWithout an evidentiary hearing.
Appellant filed his Notice of Appeal to the Misso@ourt of Appeals on December 13,
2011. The Eastern District of the Missouri CourApipeals remanded the case back to
circuit court for a hearing as to why a second atedmmotion was filed and whether its
apparent lateness was the fault of Appellant. Harethis Court sustained Respondent’s
application for transfer on March 19, 2013. Thmu@ has jurisdiction over this appeal,

Article V, Section 10, Mo. Const.; Rule 83.04.

**k%
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The Record on Appeal will be cited to as followsgal File, “LF” (which

contains the Plea and Sentencing Transcripts).
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STATEMENT OF FACTS

On February 5, 2010 Appellant, Travis Malone Stantded guilty to two counts:
Failure to Register as a Sex Offender and a secload)e of Failure to Register Change
of Address as a Sex Offender in pleas heard bidtmorable Benjamin F. Lewis (LF 48
-60). Ms. Amy Metzinger represented Mr. Stanleyhi@ plea and sentencing
proceedings (LF 49). Mr. Thomas Hoeh represente&thte (LF 49).

Prior to the plea proceedings, the prosecutor andSk&nley, through counsel,
negotiated a plea agreement by which the Statedwegluest a 3-year cap on each count
to run concurrently, with Mr. Stanley’s counseleft® argue for probation (LF 51). The
parties memorialized their agreement in a Petigned by Mr. Stanley (LF 43-44). In
the petition, the State promised it would recommanidree-year cap (LF 44).

During the proceedings, the court asked Mr. Staalmut the plea agreement,
saying at one point, “Has anybody promised youlangtother than the plea agreement
to get you to plead guilty?” (LF 51). When askedutthe plea agreement, the State
responded, “[tlhe State has agreed to a cap of fears” to run concurrent with the
option defense can argue for probation (LF 51). it then asked for a stipulation that
the maximum sentence was four years on each cbEriZ-53). The State agreed, “No
harm would be done by doing so” because of theetiiear cap (LF 53).

The court addressed Mr. Stanley saying, “the marrtthat [the Court] could
possibly impose would be eight. Now I'm not sayiimy going to do that, but today |
can’t promise that | won't” (LF 53). After explaimg a guilty plea waived his right to

trial, the court asked if Mr. Stanley’s counsel oiggted the pleas to his satisfaction (LF

7
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54-56). Mr. Stanley answered the court’'s questregsarding his understanding of the
proceedings and entered his guilty plea (LF 60).

On March 5, 2010, the State recommended threesgrdiences in each count to
run concurrently (LF 61). Ms. Metzinger requesteabation (LF 62). The court asked
Ms. Metzinger to confirm that, “when | accepted fiea, that was under our usual plea
rules, correct?” (LF 62). After hearing briefly froMr. Stanley, the court abruptly
sentenced him to the maximum possible sentencey&ars on each count to run
consecutively, for a total of eight years in thesdtiuri Department of Corrections (LF
64). The court read Rule 24.035 to Mr. Stanley @4f. The court did not examine Mr.
Stanley as to the effectiveness of counsel (LF 64).

Mr. Stanley filed gro se motion for post-conviction relief under Rule 24503

April 12, 2010 (LF 6). In thapro se motion, he complained he was “promised a sentence

of probation to 3 years by counsel” (LF 7, 12). plisa counsel was ineffective because
she led him to believe he had a plea agreemerihbythad really tendered an “open
plea” (LF 12). He did not realize he was makingpbpen plea observing, “the plea
bargain was never rejected in open court” (LF TRe motion court appointed post-
conviction counsel on April 30, 2010 (LF 5). AttesnAndrew Tarry entered his
appearance on July 22, 2010 as post-convictionsgfhF 3). On August 9, 2010, the
court reporter filed the transcripts of Mr. Standeglea and sentencing (LF 48).

On September 30, 2010, Mr. Tarry filed his "FIRSMENDED MOTION

UNDER RULE 29.15” [sic] (LF 15-17). The motion stdtMr. Stanley’s “attached

hereto and incorporated by reference” (LF 15). wion also noted that its amendment

8
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of Mr. Stanley’spro se complaints was “not intended or meant in any wagubtract

from those allegations previously made” (LF 15). Marry advanced five specific

complaints in his amended motion stating initially:

“The Court violated Rule 24.02(d)(4) when it faitedinform the
Parties that it rejected their plea agreement” 16l

“The Court violated Rule 24.02(d)(4)... when it failto afford Movant
the opportunity to withdraw his plea after the Qaejected the plea

agreement” (LF 16)(citation omitted);

Mr. Tarry then added Mr. Stanley was generally ddmffective assistance of counsel

and Mr. Stanley thereby prejudiced (LF 16). Mr.ryaglaborated:

“Plea counsel failed to accurately state [to thertjdhe plea
agreement” by failing to mention that the threery@ntence were to
have been concurrent. “Said omission could hawexty influenced the
Judge’s ultimate decision to run the sentencesemunive as opposed to
concurrent” (LF 16)(citation omitted);

“That plea counsel failed to render effective dasise of counsel by
failing to thoroughly explain the concept that Deurt was free to
reject the plea. Movant’'s knowledge of what the ©€cauld do in
reference to the plea was incomplete and said amiss the part of
plea counsel affected the voluntary nature of tea’p(LF 16);

“That plea counsel failed to render effective aasise of counsel by

failing to inquire of the Court or object to theposition of the Court’s

9
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four (4) year consecutive sentences when the Qopsed said
sentences. Counsel’s failure to inquire of the €muensure that the
plea agreement was relayed correctly to the Cauttai the Court
correctly understood the terms of the plea agreémas deficient and
thus rendered the plea involuntary” (LF 17)(cita@mitted).

After the filing of the amended motion, the cotwhducted a conference on
November 5, 2010 (LF 3). The court continued theedar review until January 7, 2011
(LF 3). But on December 10, 2010, Mr. Tarry movedavithdraw because, on
information and belief, he had been appointed putse for Madison County, Missouri.
The court granted Mr. Tarry’s motion on Januarg2@11 (LF 3). On April 13, 2011, new
post-conviction counsel entered his appearancel8-E4).

On July 21, 2011, new counsel filed Mr. Stanlegsand amended motion under
Rule 24.035 (LF 18). Mr. Stanley made two relatedhplaints that his pleas were
involuntary. First, he faulted the plea court ot explaining with absolute clarity the
non-binding nature of his plea agreement and teatoluld not withdraw his guilty plea if
the court rejected the plea agreement (LF 19-2%.court’s failure to advise rendered
Mr. Stanley’s pleas involuntary and unintelligentidbut for the court’s omissions, Mr.
Stanley wrote, he would not have pled guilty butigdhave insisted on a trial (LF 25).
Second, Mr. Stanley said his lawyer was ineffectorenot explaining that his “plea
agreement” for a three-year cap, was, in actuaiyppen plea subjecting him to eight
years in prison (LF 20, 26-28). But for counselsission, he would not have pled guilty

but insisted on a trial (LF 28).

10
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The motion court denied Appellant’s motion withautearing in a Judgment
issued November 4, 2011. After noting its advic@dppellant, “the maximum that |
could possibly impose would be eight. Now I'm nayisg I'm going to do that, but
today | can’t promise that | won't”, the court cduded a hearing was not required
because the allegations were refuted by the rtdr@3).

Mr. Stanley filed an appeal on December 13, 20FH.38). On December 4, 2012,

the appellate court reversed and remanded. TraviStdhley v. State of Missouri,

ED97795 (Mo. App. E.D. 2012). The court remandedafdearing on the timeliness of
the second amended motion. Id. The Respondentdilegpplication for transfer to this
Court challenging the remand. To avoid repetitantditional facts may be adduced in

the argument portion of the brief.

11
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POINTS RELIED ON
l.

The motion court clearly erred when it denied Appdant’s motion for post-
conviction relief without a hearing because Appellat was denied his right to due
process as guaranteed by the Fifth and FourteenthrAendments of the United
States Constitution and Article I, Sections 10 and8 (a) of the Missouri Constitution
in that the court did not inform Appellant he could not withdraw his guilty plea if
the court refused to accept the plea agreement aride court sentenced Appellant to
the maximum possible sentence. Appellant reasonabhelieved the plea agreement
to be a binding agreement and the motion court fadd in its responsibility to ensure
Appellant understood the agreement was a mere recamendation.

Brown v. Gammon, 947 S.W.2d 437 (Mo. App. W.D. 1997

Dodson v. State, 364 S.W.3d 773 (Mo. App. W.D. 2012

Schellert v. State, 569 S.W.2d 731 (Mo. banc 1978)

State v. Thomas, 96 S.W.3d 834 (Mo. App W.D. 2002)

Missouri Supreme Court Rules 24.02 and 24.035
Mo. Constitution, Art |, 8810 and 18(a)

U.S. Constitution, Fifth and Fourteenth Amendments

12
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The motion court clearly erred when it denied Appdant’s motion for post-
conviction relief without a hearing because Appellat alleged facts not conclusively
refuted by the record, which, if proven, would entile him to relief in that Appellant
was denied his rights to due process and effectiassistance of counsel, as
guaranteed by the Fifth, Sixth, and Fourteenth Amedments to the United States
Constitution and Article I, Sections 10 and 18(a) fathe Missouri Constitution
because plea counsel was ineffective for failing txplain prior to him entering his
guilty pleas that what he reasonably believed waslanding plea agreement was
actually a mere recommendation that the court wasat required to follow thus
inducing Appellant to plead guilty. The motion cout’s denial of relief without a
hearing leaves a definite and firm impression thaa mistake was made because
Appellant’s general acknowledgement that the courtould disregard the State’s
recommendation and sentence Appellant to any sentea within the range
prescribed by law did not conclusively refute Appdant’s claim and preclude a
hearing.

Flowers v. State, 632 S.W.2d 307 (Mo. App. S.D.2)98

Porter v. State, 678 S.W.2d 2 (Mo. App. E.D. 1984)

Roberts v. State, 276 S.W.3d 833 (Mo. banc 2009)

Missouri Supreme Court Rules 24.035 and 29.07
Mo. Constitution, Art |, 8810 and 18(a)
U.S. Constitution, Fifth and Fourteenth Amendments

13
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ARGUMENT
l.

The motion court clearly erred when it denied Appdant’s motion for post-
conviction relief without a hearing because Appellat was denied his right to due
process as guaranteed by the Fifth and FourteenthrAendments of the United
States Constitution and Article I, Sections 10 and8 (a) of the Missouri Constitution
in that the court did not inform Appellant he could not withdraw his guilty plea if
the court refused to accept the plea agreement aride court sentenced Appellant to
the maximum possible sentence. Appellant reasonabhelieved the plea agreement
to be a binding agreement and the motion court fadd in its responsibility to ensure
Appellant understood the agreement was a mere recamendation.

Standard of Review
“Review of a motion court’s ruling on a motion feost-conviction relief is

limited to a determination of whether the courtfslfngs of fact and conclusions of law

are clearly erroneous.” Barnes v. State, 160 S.\833d 838 (Mo. App. S.D. 2005). The

clearly erroneous standard is satisfied after eevewf the entire record leaves a definite
and firm impression that a mistake has been malde. |

The Motion Court’s Authority to Accept a Second Amaxded Motion

Though it recorded no objection to the filing adecond amended motion in
circuit court, Respondent sought transfer to tresit€on the grounds that the motion
court’s acceptance of a second amended motiorpgyae error. Mr. Stanley addresses

this challenge to the motion court’s authority lvelo

14
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Mr. Stanley could not have been abandoned by MryT#he State urges, because
abandonment exists only where appointed counsékels “no action” with respect to an
amended motion or 2) files an amended motion Ia® tovertly acts in a way that
prevents the movant’s timely filing of a postcorio motion” (Respondent’s

Application at 4 citing Gehrke v. State, 280 S.W53d 57 (Mo. banc 2009)). Though this

Court did note such instances as examples of oashkich it found abandonment, that
list was not exhaustive. Respondent overlooksahahdonment occurs where post-
conviction counsel files a motion so patently défecas to amount to a nullity. Dudley

v. State, 254 S.W.3d 109, 111 (Mo. App. W.D. 20883;State v. Bradley, 811 S.w.2d

379, 382-383 (Mo. banc 1991) (remanding for an dbament hearing). The only
remedy for such abandonment is the filing a se@ndnded motion.

In Trehan v. State, 835 S.W.2d 427, 429-430 (M@.ApD. 1992), the Southern

District of the Court of Appeals held a presumptafrmabandonment arose where counsel
filed an amended motion that “merely incorporategl dllegations of [the movant’pio
se motion.” Similarly, in_Pope v. State, 87 S.W.32b64428-429 (Mo. App. W.D. 2002),
the Western District held a presumption of abandamrarose where counsel filed an
amended motion that was a replica of the movamtse motion, except that the
amended motion changed the pronoun “I” to “Movamt®he” or “his.” In each case, the
remedy for abandonment was to permit filing of eos®l amended motion.

It is generally agreed that appointed post-conmctiounsel must conform his or
her conduct to the dictates of the post-convictidas. “For abandonment to remain a

valid concept, it must be limited only to the regments set forth in the postconviction

15
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rules.” Gehrkesupra at 60 (Judge Fischer in concurrence) citing Kegnedbtate 210

S.W.3d 417, 420 (Mo. App. S.D. 2006) (the purpdsthe abandonment doctrine is to
ensure that post-conviction counsel complies withduties imposed by the post-

conviction rules) and Luleff v. Stat807 S.W.2d 495, 498 (Mo. banc 1991) (counsel's

obligations include reviewing the file and determgwwhether an amended motion is
warranted, and if so, filing that motion in a timéhshion). Indeed, appointed counsel
must follow the post-conviction rules.

One explicit duty of post-conviction counsel igriolude all claims known to
movant and allege facts in support of those claRude 24.035(e). Just as appointed
counsel is required to timely file an amended nrmoto statement in lieu of an amended
motion, appointed post-conviction counsel mustudel amend and support an evident
and obvious post-conviction claim. Rule 24.035kt to do so would be abandonment.
Rule 24.035 makes clear the obligations of appdinteinsel,

Counsel shall ascertain whether sufficient facfgpsuting the claims are

asserted in the motion and whether the movantrichsded all claims

known to the movant as a basis for attacking tdgmgent and sentence. If

the motion does not assert sufficient facts orudelall claims known to

the movant, counsel shall file an amended motiahgbfficiently alleges

the additional facts and claims.

Rule 24.035(e). The Rule (which also provides &mlacing appointed counsel (Rule

24.035(f)) makes no provision relieving successamsel of his or her obligation to

include all claims and allege sufficient facts degiag on when he or she was appointed.

16
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Thus, for appointed counsel to willfully ignore @mtorious issue would be
abandonment just as surely as failing to file ae@aed motion. The review and legal
expertise contributed by appointed counsel in idiclg “all claims” and supporting those
claims with facts is every bit as important to fitygas the time limits in the Rules.
While multiplepro se motions are prohibited (Rule 24.035(1)) that i$ no
necessarily the case with amended motions. Fothong, subsection (l) cannot refer to
amended motions because all amended motions azessine to th@ro se motions that
preceded them. And, as noted above, sometimesespént amended motions have to

be filed._Pope, supra; Trehan, supra; see also\B&iate, 59 S.W.3d 625 (Mo. App.

E.D. 2001)(movant prevailed on first Rule 29.15 imotand was resentenced so to file
timely notice of appeal; later he was permittecea iRule 29.15 motion as to that
resentencing and appeal).

The post-conviction rules are not meant to fetterrhotion court from reviewing
meritorious claims. Circuit courts may deviate frim letter of the post-conviction rules

in the interest of justice. See e.q.; Carter vte5th81 S.W.3d 78 (Mo. banc

2006)(remanding though movant filed pro se motiowiong county and failed to sign

pro se motion); Howard v. State, 289 S.W. 3d 65b.(Mpp. E.D. 2009)(remanding

though pro se motion was received late becaus® dela occasioned by prison

mailroom not movant); Nicholson v. State, 151 S.M\389 (Mo. banc 2004)(movant
delivered his Form 40 to the wrong circuit and reiog clerk did not forward form to
correct court until after the ninety days had ed@)sMr. Stanley urges the Court uphold

the remand of the appellate court. “Unlike precotien procedures, the purpose of

17
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which is to protect the innocent and convict thétguhe purpose of postconviction
procedures is to ‘satisfy the public conscience filnaness dominates the administration

of justice.” Bain, 59 S.W.3d at 626 quoting AdamdJnited States317 U.S. 269, 279

(1942).
Facts
In his first amended motion, Mr. Stanley claimed,
“The Court violated Rule 24.02(d)(4) when it faitedinform the
Parties that it rejected their plea agreement” 16l
“The Court violated Rule 24.02(d)(4)... when it faileo afford Movant the
opportunity to withdraw his plea after the Coujeoted the plea agreement”
(LF 16)(citation omitted). In his second amendediom Mr. Stanley clarified,
Movant genuinely believed he had a plea agreeofemspecific
disposition — no more than three years - in retarrhis plea of guilty. Cf.
Rule 24.02.1(C) or (D). However, what the Coud atate contemplated
was an agreement for a non-binding recommendati@oatemplated by
Rule 24.02.1(B). The distinction between the twaswost on Movant.
(LF 21).
Argument
A plea agreement once reached cannot be depaotadinless the defendant is
given the opportunity to withdraw his plea. “Thbudpe court is not bound by a plea
bargain between the prosecutor and the defenddframs attorney, if the court does

not intend to follow the prosecutor’'s recommendatibe defendant should have the

18

1a0 WV 6Z:11 - €102 ‘#2 IMdy - WnoD swaldng - paji4 Ajjesluocios|g



privilege of withdrawing his guilty plea.” Schettes. State, 569 S.W.2d 731, 739 (Mo.

banc 1978). The Missouri Supreme Court codifiesl phincipal in Rule 24.02(d).

Harrison v. State, 903 S.W.2d 206, 208 (Mo. AppDWL995). If a guilty plea is

pursuant to a non-binding recommendation (as Mmi8Y’s agreement apparently was),
Rule 24.02(d)2 states the coustall advise the defendant that the plea cannot be
withdrawn if the court does not adopt the recomnaéind or request.”

“If a defendant is misled or induced to entereapdf guilty by fraud, mistake,
misapprehension, coercion, duress, or fear, heldheupermitted to withdraw the plea.”

State v. Thomas, 96 S.W.3d 834, 838 (Mo. App WI2Z). “Unless it ixlear that

defendant understood the effect of the discussastisthe prosecution as involving a
mere non-binding recommendation, then it is plaioreo deny defendant an
opportunity to withdraw his plea when the courjasng to reject the plea agreement.”
Id. If defendant had a reasonable basis for Hisfltbat the plea agreement was binding
and the record supports that reasonable belief, réleef is warranted. Brown v.
Gammon, 947 S.W.2d 437, 441 (Mo. App. W.D. 1997).

In Thomas, to explain the non-binding nature obflas’ plea agreement, the
court stated, “in this circuit there is also nolstiting as a binding plea agreement” and
“the court is not bound by anything you all agre€ Thomas, 96 S.W.3d at 837. The
Western District of the Court of Appeals ruled gnstatements insufficient explanation
that the court was free to sentence as it sawditdefendant would not have an

opportunity to withdraw his guilty plea later. kat. 84. This failure to ensure defendant’s
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understanding is grounds for the defendant to wativchis guilty plea when the court
rejected the plea agreement. Id.

Mr. Stanley’s case is indistinguishable from Thonmahat Judge Lewis did not
adequately explain that the court was not bounthéylea agreement and Mr. Stanley
would not have the opportunity to withdraw his guplea if the court decided to reject
the recommend sentence. The court only told MmIS8yaethat the maximum sentence
was four years on each count and “that means tlx@wman | could possibly impose
would be eight. Now, I’'m not saying I'm going to tlmat, but today | can’t promise that |
won't.” (LF 53). The court did not explain duriniget proceedings that Mr. Stanley would
not have the opportunity to withdraw his guilty gler that the plea agreement that was
mentioned multiple times was not actually an agesgirso much as it was a
recommendation by the prosecutor to the court.cthet failed in its responsibility to
ensure Mr. Stanley understood the proceeding agdatl when it neglected to inform
him that he could not withdraw his plea after tbart rejected the recommendation.

The Missouri Court of Appeals ruled in Brown v. Gaon that if the defendant’s

mistake or misunderstanding of a non-binding ptpa@ment is reasonable then the
motion court should grant the defendant an oppdyteio withdraw his guilty plea.
Brown, 947 S.W.2d at 441. In that case, the matmunt repeatedly referred to its
proposed disposition as an “opportunity” and thercdid not question defendant during
the proceedings about his understanding of thipdapinity.” 1d. In its opinion, the
appellate court ruled the defendant reasonablg\edi his plea agreement was for

probation following the 120-day incarceration. Id.
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Applying the Brown ruling, it was reasonable for.Ngtanley to believe his plea
agreement was binding on the court. The motiontaeyeatedly referred to the
recommendation of the prosecutor as a plea agraga®edid the “Petition to Enter Plea
of Guilty” (LF 43-44)) and when questioning Mr. 8tay about people promising him
anything in return for his guilty plea asked “Hagybodypromised you anythingother
than the plea agreemento get you to plead guilty?” (LF 51)(emphasis atjd@he
guestion distinguished the plea agreement fronr ajtpes of promises and led Mr.
Stanley to believe he had a binding plea agreeriéetjudge also asked the State about
the plea agreement then immediately after the ‘Statglanation of the agreement asked
Mr. Stanley if he understood the agreement (LF fi)her leading him to believe this
agreement was binding and he would receive no lothga three years in prison for his
guilty plea. Finally, the court asked the Statsttpulate the maximum punishment was
but four years on each count observing “you’re adking for three, right, a cap of
three?” (LF 53).

The motion court must permit Mr. Stanley to withdrais pleas. See, e.g.,

Trammell v. State, 284 S.W.3d 625, 629 (Mo. AppDW2009); Dennis v. State, 116

S.W.3d 552, 556 (Mo. App. W.D. 2003). “It is essanio due process and justice that a
defendant understand the true nature of the agradméore his plea is accepted by the

court.” Dodson v. State, 364 S.W.3d 773, 778 (MppAW.D. 2012) (quotation

omitted). The court must tell the defendant “clgarhd specifically whether he will or
will not be able to withdraw the plea of guiltytife court exceeds the recommendation.”

Trammell, 284 S.W.3d at 628 (emphasis in originBfe motion court failed to clarify to
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Mr. Stanley the differences between a binding plgi@ement and a mere
recommendation. As a matter of law, the motion tetred in not giving telling him he
could not withdraw his pleas if the court did nalildw the agreement. Therefore, Mr.
Stanley’s motion to vacate, set aside, or correcteice and request for an evidentiary

hearing should be granted.
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Il.

The motion court clearly erred when it denied Appdant’s motion for post-
conviction relief without a hearing because Appellat alleged facts not conclusively
refuted by the record, which, if proven, would entile him to relief in that Appellant
was denied his rights to due process and effectiassistance of counsel, as
guaranteed by the Fifth, Sixth, and Fourteenth Amedments to the United States
Constitution and Article I, Sections 10 and 18(a) fathe Missouri Constitution
because plea counsel was ineffective for failing #xplain prior to him entering his
guilty pleas that what he reasonably believed waslanding plea agreement was
actually a mere recommendation that the court wasat required to follow thus
inducing Appellant to plead guilty. The motion cout’s denial of relief without a
hearing leaves a definite and firm impression thaa mistake was made because
Appellant’s general acknowledgement that the courtould disregard the State’s
recommendation and sentence Appellant to any sentea within the range
prescribed by law did not conclusively refute Appdant’s claim and preclude a
hearing.

Standard of Review

“Review of a motion court’s ruling on a motion feost-conviction relief is
limited to a determination of whether the courtfslfngs of fact and conclusions of law
are clearly erroneous.” Barnes, 160 S.W.3d at 888.clearly erroneous standard is
satisfied after a review of the entire record leaaalefinite and firm impression that a
mistake has been made. Id.
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The Motion Court’s Authority to Accept a Second Amaxded Motion
Mr. Stanley incorporates by reference his argurabout the motion court’s
authority to accept his second amended motion nmageint one of this brief.
Facts
In his first amended motion, Mr. Stanley pled,
That plea counsel failed to render effective aasist of counsel by failing
to thoroughly explain the concept that the Cours Wvae to reject the plea.
Movant’'s knowledge of what the Court could do iference to the plea
was incomplete and said omission on the part @ pteinsel affected the
voluntary nature of the plea”
(LF 16). Later, in his second amended motion, Manfy elaborated,

Plea counsel was ineffective for failing to expleoriMovant that,
should the Court fail to follow the recommendatitive judge could give
him more time than what the prosecutor promisedurSel failed to
explain the gravity of Movant's decision to pleadlty to merely a
“recommendation.” Instead, counsel likened thememendation to a
“promise” that Movant could take to the bank.

Counsel’s advice to Movant seemed reasonable n€&btold
Movant the Court would do as the state recommeadddhe plea petition
seemed to bear that out, given its promise ofeetlgear cap. Plea counsel
did request Movant be placed on probation, buédeaib argue for, at least,

concurrent sentences if the court was going ta ébesentence Movant to
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prison time. Had Movant realized he was pleadmg perfectly non-
binding agreement with no recourse — should thetGeject the agreement
— he would not have pled guilty but would havestesi on a trial.
(LF 27-28).
Argument
The Sixth Amendment to the Constitution of the BdiStates established the

right to counsel, a fundamental right of all criminefendants through the due process

clause of the Fourteenth Amendment. Gideon v. Wiagit, 372 U.S. 335 (1963). This
right is designed to assure fairness, and thus/elggitimacy to the adversary process.
To fulfill its role of assuring a fair trial, theght to counsel must be the right to

“effective” assistance of counsel. Kimmelman v.rikon, 477 U.S. 365 (1986);

McMann v. Richardson, 397 U.S. 759 (1970). Whenminal defendant seeks post-

conviction relief on a claim of ineffective assista of counsel, he must establish first,
that his attorney’s performance was deficient arabad, that he was prejudiced thereby.

Strickland v. Washington, 466 U.S. 668, 687-68B@)9Seales v. State, 580 S.W.2d

733, 735-736 (Mo. banc 1979).
The Strickland test is applicable to cases in Wwigigilty pleas are entered. In
order to satisfy the second Strickland requirenregbnnection with his guilty plea, the

Movant must show that, but for counsel’s errorwoeild not have pleaded guilty and

would have insisted on going to trial. Hill v. Udart, 474 U.S. 52 (1985); Kline v.

State, 704 S.W.2d 721 (Mo. App. S.D. 1986).
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In the instant case, counsel’s error affectedstilentariness of Mr. Stanley’s
guilty plea. The effectiveness of counsel is ratéuvo the extent it affects the

voluntariness of the guilty plea. Porter v. Stéfé8 S.W.2d 2, 3 (Mo. App. E.D. 1984);

Walker v. State, 698 S.W.2d 871, 874 (Mo. App. WIB85). “Upon a plea of guilty,

Movant waives all errors except those which affeetvoluntariness or understanding
with which he pleads.” Cross v. Sta®0 S.W.2d 840, 842 (Mo. App. E.D. 1998).

The motion court, in its rather conclusory findingsed but one case to support its

denial of an evidentiary hearing (LF 53); Flower$tate, 632 S.W.2d 307, 311 (Mo.

App. S.D. 1982). But Flowers is distinguishabld a@oes not support the motion court’s

denial.

In Flowers, the circuit court “interrogated movéand his brother) at great length
and explained his rights to him, and the conseqgnthis proposed plea, before
accepting his guilty plea.” _Id. Specifically, thiea court asked Flowers, “Has anyone
made you any promises in connection with enteriptga of guilty,” “You understand
that the Court fixes the punishment if we accepiryguilty plea,” and “The Court may
listen to recommendations of the Prosecuting Aggrand also your attorney, but the
Court is not bound by those recommendations.”i@13.

The judge in Flowers was extremely diligent in agkihe defendant if he
understood his rights and if anyone had made homges. Not so the plea court here, it
continually reiterated that Mr. Stanley (unlike Nftowers) had a “plea agreement.” The
court asked Mr. Stanley, “Has anybagalpmised you anythingother than the plea

agreementto get you to plead guilty?” (LF 51)(Emphasis adddd he question
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specifically referenced the plea agreement betWwéerstanley and the State,
distinguishing it from any other promise. This dqi@msis different from the questions

asked in Flowers in that it led Mr. Stanley to beé that the promises made in the plea

agreement were binding and fundamentally diffetkeab any other type of promise made
by someone other than the prosecutor.

Moreover, the court never made clear it could ingpasy sentence it deemed fit.
The court judge was not straightforward with itsmiags but rather stated, “The
maximum that | could possibly impose would be eifjdw, I'm not saying I’'m going to
do that, but today | can’t promise that | won'’H53). The court added, “it could be as
much as eight years. Do you understand that?” A)F 5

The legal analysis in Roberts v. State, 276 S.V8&I(Mo. banc 2009), applies to

Mr. Stanley’s case and mandates a hearing. Mr. Rol@s denied an evidentiary
hearing on his post-conviction relief motion bust@ourt determined the denial was a
reversible error because Roberts alleged factsithiaie, would demonstrate his counsel
was ineffective and the court should have allowied to withdraw his guilty plea. Id. at
836. Mr. Roberts did not knowingly or voluntarilytemit his guilty plea because he was
reasonably confused that the State’s “Plea Agre€maeas not binding on the court and
that his counsel did not object when the Stateeadtthe agreement at the plea hearing.
Id. Since the record did not conclusively show fRaberts was not entitled to relief, the
motion court should have held an evidentiary hepiid. at 837. Rule 24.035 instructs
the motion court should grant a hearing regardwgf-ponviction relief if the record does

not conclusively show the defendant is not entittecelief. Rule 24.035(h).
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The trial court erred in Mr. Stanley’s case by g@nting an evidentiary hearing
when the record did not conclusively show that $tanley was not entitled to relief.
Similar to Mr. Roberts, Mr. Stanley misunderstobdttthe “Plea Agreement” he and the
State agreed to was not binding on the court. Atemtiary hearing was required in this
situation because the record did not conclusivelyte the facts alleged by Appellant.

Mr. Stanley’s pleadings satisfied the first prorighe Strickland test for
ineffective assistance of counsel. His trial colidg®not explain prior to him entering
his guilty plea that what he reasonably believed wainding plea agreement was
actually a mere recommendation that the court wasaguired to follow (LF 20, 26-29).
Had counsel exercised the customary skill andelilog that a reasonably competent
attorney would have in this situation, counsel widuéve clarified the subtleties to her
client. Counsel did not do this and therefore, didenot exercise the diligence and
competency required for her to be effective counsel

Mr. Stanley satisfied the second prong of the Bitiind test by alleging that
counsel prejudiced him because, but for the actidre®unsel, he would not have plead
guilty but would have insisted on exercising hisastgutional right to trial (LF 28).
“Movant must show, but for the conduct of his ta#tiorney about which he complains,
he would not have pleaded guilty but would haveeggtantrial.” Stuart v. State, 263
S.W.3d 755, 757 (Mo. App. S.D. 2008). Mr. Stanleywd not have pled guilty if he
fully understood the court was free to disregasdrtdftommendation of the prosecutor’s

plea agreement and sentence him to the maximunhgagins in the Department of
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Corrections. Had counsel explained the potentinfequences of his guilty plea being
was a maximum sentence then Mr. Stanley would bated for a trial.

Finally, the court’s decision to dispense with aaraination pursuant to Rule
29.07 necessitates a hearing. Rule 29.07 (b) #gsstthe court at the conclusion of final
sentencing shall... examine the defendant as toskistance of counsel received by the
defendant. The examination shall be on the recoAd the conclusion of the
examination the court shall determine whether gotedbeause exists to believe the
defendant has received ineffective assistance wisal.” Rule 29.07 (b)(4). The purpose
of the examination under Rule 29.07 is to estalthsifacts so the court can make the

determination of ineffective assistance requiredh®yrule. Liebeck v. State, 910 S.W.2d

373, 377 (Mo. App. S.D. 1995).

In Mr. Stanley’s case, the motion court did notraxe him as to the effectiveness
of assistance. There is no record of questionstalmunsel’s assistance at the conclusion
of the final sentencing. “[S]pecific inquiries amguired in sentencing hearings in order
to conclusively refute specific claims of ineffagtiassistance of counsel that may later
be asserted in post-conviction motions.” BaueBtate, 926 S.W.2d 188, 190 (Mo. App.

S.D. 1996) (citing State v. Driver, 912 S.W.2d 8( banc 1995)). Here, the judge read

Rule 24.035 aloud and then promptly adjourned ddukt64). This lack of inquiry
combined with Mr. Stanley’s reasonable misundedstagof the terms of his plea
agreement show he is entitled to an evidentiaryihgor post-conviction relief for

ineffective assistance of counsel.
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CONCLUSION

WHEREFORE, for the foregoing reasons, this Counusth reverse the motion

court’s judgment denying Mr. Stanley’s motion fasp-conviction relief and remand

with directions that the court permit Mr. Stanleywithdraw his pleas or with orders to

conduct an evidentiary hearing.
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