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ARGUMENT 

 A. Appellant can make a submissible case on all counts including undue 

influence, legal malpractice and breach of fiduciary duty. 

 Evidence of legal malpractice is almost always presented by expert testimony.  

Appellant endorsed an expert, Professor Frances Hannah, who opined that Kenneth 

Nelson did not meet the standard of care required for an attorney doing estate planning 

for a client and that Kenneth Nelson also breached his fiduciary duty to the late Betty 

Reynolds. 

Professor Hannah’s opinions are that Kenneth Nelson breached the standard of 

care and was thereby negligent.  His opinions were as follows: (L.F. 500)  

Negligence. 

A. The defendant’s failure to update the client questionnaire, and 

more particularly obtain a detailed list of client’s assets and how 

there were titled, was below the standard of care. 

B. If, as the evidence suggests, the defendant failed to thoroughly 

discuss the alternatives of avoiding probate through use of non-

probate transfers or a living trust, his conduct was below the 

standard of care. 

C. The decedent’s conduct regarding changing the titles to her 

accounts, beginning shortly after the will was executed, raises a 

serious question whether she adequately understood the operation 

of the durable power of attorney and access to her accounts in the 
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event of her incapacity.  It is below the standard of care to fail to 

discuss and explain these matters to the client with sufficient 

clarity to assure her understanding of them.  Because of a lack of 

evidence supporting the discharge of this responsibility, the 

evidence suggests conduct in this regard by the defendant which 

is below the standard of care.  The proper conduct also would 

have involved a warning not to unilaterally undertake to change 

the titles without professional advice. 

It is clear from the facts in this case that by preparing the 2006 will which left one-

half of Betty Reynolds assets to his wife, he breached his fiduciary duty at the time the 

2006 will was prepared.  It is also abundantly clear he failed to act in the best interest of 

Betty Reynolds, took action contrary to the best interest of Betty Reynolds, acted in a self 

interested matter, failed to investigate how the assets of Betty Reynolds were titled and 

failed to investigate or inquire into the nature of and titling of Betty Reynolds’ assets.   

Appellant’s claim of legal malpractice is based upon Donohue v. Shugart 

Tompson & Kilroy, P.C., 900 S.W.2d 624 (Mo. banc 1995).  Donohue  expanded the 

ability of third party non-clients to bring a legal malpractice claim.  The Donohue court 

concluded that the first element of a legal malpractice claim is satisfied when the 

attorney/defendant performs services specifically intended by the client to benefit the 

plaintiff.  This is to be determined by weighing factors in a modified balancing test, that 

are fully set forth in Appellant’s Substitute Brief and will not be repeated here.   
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Respondents also endorsed an expert.  Respondents have not cited any authority 

from the expert they endorsed to contradict the opinions given by Professor Hannah. 

There are many factual issues that should be heard and evaluated by the trier of 

fact.  A jury might be interested to hear how: 

 (a)  The lawyer wound up with all of his client’s money; 

 (b)  In drafting the will in which his wife was a beneficiary, he violated the Rules 

of Professional Conduct and was admonished; 

 (c)  The lawyer ignored the way Betty Reynold’s assets were owned in 2000 and 

2006; 

 (d)  The lawyer prepared two wills for Betty Reynolds that did not carry out her 

wishes; 

 (e)  The lawyer now says “no harm no foul”; 

 (f)  The lawyer says Appellant does not have standing to attack what he did and 

how he benefited from it; 

 (g)  The lawyer had a conflict of interest; 

 (h)  The lawyer breached his loyalty to his client; 

 (i)  The lawyer breached his fiduciary duty to his client. 

 Appellant’s claim of breach of fiduciary duty is based on Klemme v. Best, 941 

S.W.2d 493 (Mo. banc 1997). 

 Appellant’s expert, Professor Francis Hanna, also gave an opinion that Kenneth 

Nelson breached his fiduciary duty to Betty Reynolds.  His opinions were as follows: 

(L.F. 500) 
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Breach of fiduciary duty regarding both the will and durable power of attorney. 

A. By drafting these two instruments which directly benefited his wife, 

defendant was in a position of actual divided loyalties which 

required very specific handling.  Under Missouri law, the benefit to 

his wife was tantamount to benefit to himself. 

B. Under the standard of care, defendant was obliged to thoroughly 

explain the nature of the conflict, including reasonable possibilities 

that could develop, and obtain the client’s written, informed consent.  

In failing to do that, he breached his duty of loyalty to her and set up 

the conditions by which the estate plan contemplated in her executed 

will was frustrated. 

C. Because of the intimate nature of the relationship the defendant and 

his wife sustained with his client, the strength and necessity of the 

foregoing duties were greater than would have been under normal 

circumstances involving such conflicts. 

D. To the extent that they were committed in the context of this 

fiduciary relationship, the negligent acts enumerated above assume a 

higher degree of responsibility and potential culpability.  

These are the facts that should be heard at trial and evaluated by the trier of fact. 

The Court of Appeals correctly held that Appellant has standing to pursue his claims of 

legal malpractice and breach of fiduciary duty. 
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 Respondents ignore the only issue in this appeal which is did the trial court err in 

holding that Appellant had no standing to pursue any of his claims.  Respondents’ brief is 

a voluminous collection of their self serving versions of the facts and of the evidence, 

which is an attempt to obfuscate the real issues, and completely ignores the fact that the 

trial judge declined to hear any discussion of the quantum and quality of the Plaintiff’s 

evidence, but proceeded to rule on the standing issue only.  

Since Respondents are bent on an extensive discussion of the facts, which ignores 

the issue of standing, Appellant presents the following facts: 

HISTORY AND FAMILY BACKGROUND 

 Betty was close to Eric Williams and Eric’s father V. B. Williams.  (A) (Kerr 

Deposition 8, 9, L.F. 392, 393). 

 V. B. Williams and Betty were cousins.  (A) (Kerr Deposition, 8, 9, L.F. 392, 

393). 

 Eric was Betty Reynolds second cousin.  (C) (Eric Williams Deposition, 8, L.F. 

417). 

 After V. B. Williams died, Betty Reynolds kept in close contact with Eric, Eric’s 

mother and Eric’s wife Sandy.  (C)  (Eric Williams Deposition, 10, L.F. 419. 

 Betty Reynolds always came to visit him on Memorial Day as her parents are 

buried near Clarksburg, Missouri.  (C) (Eric Williams Deposition, 13, L.F. 420). 
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KEN NELSON’S REPRESENTATION OF BETTY REYNOLDS 

 Kenneth Nelson is an attorney who holds himself out to have expertise in the area 

of estate planning, wills and those sorts of things.  (E) (Kenneth Nelson 

Deposition, 25, L.F. 441). 

 In the 2000 will preparation, Ken Nelson was aware of the nature and extent of her 

estate and property in that she wrote it down on a form that he had given to her.  

(E) (Kenneth Nelson Deposition, 64, L.F. 445). 

 As far as Ken Nelson knows from 2000 to the date of her death, in Betty Reynolds 

will she wished to favor Eric Williams with a part of her estate.  (E) (Kenneth 

Nelson Deposition, 79, 80, L.F. 450, 451). 

 Ken Nelson understood that when he prepared the will in 2000 and the will in 

2006 he was performing the work for Betty Reynolds for the beneficiary’s 

ultimate benefit. (E) (Kenneth Nelson Deposition, 80, L.F. 451). 

 Ken Nelson agrees that both of Betty’s wills were the result of considerable 

thinking by her.  (E) (Kenneth Nelson Deposition, 83, L.F. 452). 

 Betty Reynolds wrote Ken Nelson a letter dated June 16, 2006 instructing him to 

prepare her new will “Sandra Nelson and Eric D. Williams to share equal”.  (J) 

(Ken Nelson 2006 estate planning documents, TGFW Bates No. 002601, L.F. 

548). 

 The letter Betty Reynolds wrote to Ken Nelson dated June 16, 2006 also stated “I 

expect you know that Sandy and I discussed these changes.  I told her I had not 
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done a very good job at making a list of personal property and etc.”  (J) (Ken 

Nelson 2006 estate planning documents, TGFW Bates No. 002603, L.F. 550). 

 The letter Betty Reynolds wrote to Ken Nelson dated June 16, 2006 made sure 

Ken Nelson had Eric Williams address and phone number.  (J) (Ken Nelson, 2006 

estate planning documents, TGFW Bates No. 002603, L.F. 550). 

 Ken Nelson did not discuss non-probate transfers with her during his work on the 

2006 will and power of attorney and other documents because he says Betty 

Reynolds didn’t ask and he didn’t ask and the topic did not come up.  (E) 

(Kenneth Nelson Deposition, 67, L.F. 447). 

 Kenneth Nelson did not have any oral conversations with Betty Reynolds 

concerning the preparation of the 2006 will.  (E) (Kenneth Nelson Deposition, 56, 

L.F. 442). 

 In preparing the 2006 will, Ken Nelson did not discuss with her the nature and 

extent of her assets. (E) (Kenneth Nelson Deposition, 61, 63, L.F. 443, 444). 

 Ken Nelson did not send Betty Reynolds a questionnaire asking her to list her 

assets while preparing the 2006 will.  (E) (Kenneth Nelson Deposition, 63, L.F. 

444). 

 Ken Nelson did not discuss his conflict of interest with Betty when he prepared 

her 2006 will that left his wife one half of her assets.  (E) (Kenneth Nelson 

Deposition, 101, 102, L.F. 455, 456). 
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10 

 

 Betty Reynolds signed her last will and testament on June 28, 2006.  (N) (2006 

will of Betty Reynolds, L.F. 598). 

 Ken Nelson did not discuss or advise her concerning any bank accounts, CD’s, 

stock or brokerage accounts, retirement accounts that she had in any co-ownership 

or transfer on death POD designations, nor did he give her any advice or counsel 

on that at all in 2006.  (E) Kenneth Nelson Deposition, 66, L.F. 446). 

 After Betty Reynolds died in April of 2010, Ken Nelson learned that his wife was 

the beneficiary of substantially all of Betty Reynolds property estimated by Ken 

Nelson to be $440,000.00.  (E) (Kenneth Nelson Deposition, 64, L.F. 445).  

 Ken Nelson did not feel it was an obligation of his to explain to Betty Reynolds 

how non-probate transfers worked so she would be sure that her intentions of who 

to leave her money to were met because he felt Betty Reynolds had a good 

understanding of it already.  (E) (Kenneth Nelson Deposition, 77, L.F. 448). 

 Ken Nelson gave Betty Reynolds no written advice about non-probate transfers 

except what was contained in annual follow up form letters.  (E)  (Kenneth Nelson 

Deposition, 77, 78, L.F. 448, 449). 

 The Nelsons saw Betty Reynolds two to ten times a year, but did not keep tabs on 

her day to day.  (E) (Kenneth Nelson Deposition, 90, L.F. 453). 

 Ken Nelson was at Erma Baughman’s deposition and heard her testify that Betty 

had told her it was Betty’s understanding that the will controlled who got the 
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money, not the non-probate transfers.  (E) (Kenneth Nelson Deposition, 77,  L.F. 

448). 

 Ken Nelson does not dispute that in 2006 when he prepared Betty Reynolds will 

that he violated Rule 4-1.8(c).  (E) Kenneth Nelson Deposition, 104, L.F. 457). 

 Ken Nelson was admonished by the Missouri Bar Office of Disciplinary Counsel 

and did not contest the admonishment for preparing the 2006 will which made his 

wife a 50% beneficiary with plaintiff Eric Williams.  (E) (Kenneth Nelson 

Deposition, 99, L.F. 454). 

OBSERVATIONS OF VERA KERR 

 

 Vera Kerr and Betty Reynolds were cousins.  (A) (Kerr Deposition, 8, L.F. 392). 

 Louise Baughman was Betty’s closest friend for over 30 years.  (A) (Kerr 

Deposition, 12, L.F. 394). 

 Vera saw her frequently the last 4 years of her life and talked by phone almost 

every day.  (A) (Kerr Deposition, 9, L.F. 393). 

 She watched Betty spiral down into a state of dementia, and Nelsons slowly took 

control of her estate.  (A)  (Kerr Deposition, 13, L.F. 395). 

 Betty did not comprehend what was actually happening.  (A) Kerr Deposition, 13, 

L.F. 395). 

 At no time did Betty ever indicate she was leaving her estate to Sandy Nelson.  (A) 

Kerr Deposition, 13, L.F. 395). 
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 After Betty’s death Sandra Nelson was evasive about providing Vera a copy of 

Betty’s will.  (A) Kerr Deposition, 14, L.F. 396). 

 Betty was susceptible to influence. (A) (Kerr Deposition, 17, L.F. 398). 

 She feels Sandy already knew what was taking place.  (A) (Kerr Deposition, 22, 

L.F. 400). 

 The last 4 years of her life she was susceptible to influence by Ken Nelson.  (A) 

(Kerr Deposition, 44, L.F. 401). 

OBSERVATIONS OF LOUISE BAUGHMAN 

 She knew Betty for 50 years.  (B) (Baughman Deposition, 10, L.F. 404).  

 No one would have known Betty better.  (B) (Baughman Deposition, 10, L.F. 

404). 

 I would have seen her daily the last 4 years of her life.  (B) Baughman Deposition, 

10, L.F. 404). 

 Betty was in tears in August of 2008 when she asked Louise to sign off as a joint 

owner of an American Century investment account after she had met with Ken 

Nelson.  (B) (Baughman Deposition, 13-14, L.F. 406, 407).  

 Betty would do what Ken Nelson told her to do.  (B) (Baughman Deposition, 19, 

20, L.F. 408, 409). 

 She believes Betty was under the influence of Mr. Nelson and his wife for the last 

4 years of her life.  (B) (Baughman Deposition, 21, L.F. 410). 

E
lectronically F

iled - S
U

P
R

E
M

E
 C

O
U

R
T

 O
F

 M
IS

S
O

U
R

I - June 17, 2014 - 04:16 P
M



13 

 

 Louise told her if she put Sandra Kay’s (Nelson) on all the accounts and you die, it 

will actually be hers.  “I don’t think so” was Betty’s response.  (B) (Baughman 

Deposition, 30, L.F. 414). 

PLAINTIFF’S EXPERT OPINIONS 

 Francis Hanna is of the opinion that defendant Ken Nelson failed to thoroughly 

discuss the alternatives of avoiding probate through use of non probate transfers or 

a living trust.  (G) (Hanna Deposition, 34) (H) (Hanna Affidavit) (L.F. 481). 

 Kenneth Nelson did not discuss any documentation of the alternatives of non 

probate transfers in his 2006 representation of Betty Reynolds.  (G) (Hanna 

Deposition, 34, L.F. 481). 

 Mr. Hanna’s opinion is what is most troubling about this whole situation is that in 

2006 Betty Reynolds sent a detailed letter and met with a lawyer and drafted and 

signed a will that clearly expresses a 50/50 distribution of the bulk of her estate.  

He is of the opinion that when people do that they are making a determination that 

that is how they want their property to go and this is my will. (G) (Hanna 

Deposition, 38, L.F. 484). 

 Shortly thereafter she started changing that over the next several years which 

completely eviscerated the terms of the will.  In his experience people don’t do 

that if they understand what is really going on and they really mean it.  This is a 

factual ambiguity that is going to have to be resolved by the jury.  (G) (Hanna 

Deposition, 38, L.F. 484). 
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 Betty Reynolds had a plan that was very well communicated and very well 

documented in the will split 50/50.  Then she turns around and ends up with 100% 

of those assets according to one of those 50/50 people and that doesn’t make 

sense. There is something wrong there.  (G) (Hanna Deposition, 39, L.F. 485). 

 Francis Hanna is of the opinion that Kenneth Nelson failed to update the 2000 

questionnaire when Betty Reynolds returned to him for representation in 2006, 

that wasn’t done.  (G) (Hanna Deposition, 40, L.F. 486). 

 Francis Hanna is of the opinion that Betty Reynolds did not understand POD or 

payable on death accounts, which is one of the issues in the case whether she 

really did or not.  The only evidence he’s seen is that she was making the changes 

after the will to give Sandy access to the documents which is called a convenience 

or agency account and it’s a totally different animal from the POD or joint 

tenancy. (G) (Hanna Deposition, 42, 43, L.F. 487, 488). 

 Francis Hanna is of the opinion that Betty Reynolds did not understand the 

relationship between the will and joint tenancy ownership.  (G) (Hanna 

Deposition, 51, L.F. 489). 

 In Francis Hanna’s experience, clients have a great deal of misunderstanding 

regarding the interplay between probate and nonprobate assets.  He has difficulty 

getting J.D. candidates to understand that. (G) (Hanna Deposition, 52, L.F. 490). 
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SANDRA NELSON’S INVOLVEMENT 

 Prior to this lawsuit, Sandra Nelson did not know what non-probate transfers were 

even though she had attended law school and worked for four law firms over a 

period of five to six years, at a credit union and as a paralegal.  (F) (Sandra 

Nelson, 10, 11 and 29, L.F. 460, 461, 462). 

 Sandra Nelson thinks she learned what payable on death transfers were after this 

case was filed. (F)  (Sandra Nelson, 30, L.F. 463). 

 Prior to this case she understood that her being on Betty’s accounts POD meant 

that she had access to the money to use to take care of Betty.  (F) (Sandra Nelson, 

31, L.F. 464). 

 Sandra Nelson participated in procuring joint account status by signing signed a 

joint account card on UMB Bank account 9837648701 on July 20, 2006.  (F)  

(Sandra Nelson, 64, L.F. 469). 

 Sandra Nelson participated in procuring joint account status by signing a joint 

account card at UMB Bank with Betty Reynolds on April 25, 2008 on account 

number 1529595130.  (F) (Sandra Nelson, 57, 58, L.F. 465, 466). 

 Sandra Nelson participated in procuring joint account status by signing a joint 

account at UMB Bank with Betty Reynolds on account number 10762641310 on 

the same day that Betty signed it.  (F) Sandra Nelson, 58, 59, L.F. 466, 467). 
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 Betty Reynolds told Sandra Nelson the reason Betty added her to the accounts was 

so that Sandra Nelson could handle her business in case she could not.  (F) (Sandra 

Nelson, 59, 60, L.F. 467, 468). 

 Betty Reynolds told Sandra Nelson she was added to the American Century 

Investment accounts also because she could handle Betty’s affairs. (F) (Sandra 

Nelson, 68, L.F. 470). 

 Because Betty asked her to sign forms to help take care of her business so she did.  

(F) (Sandra Nelson, 68, L.F. 470). 

 Betty Reynolds told Sandra Nelson that her purpose for putting her on the various 

accounts was so she could help her take care of her business when the time came 

and therefore Sandra signed the form.  (F) (Sandra Nelson, 69, L.F. 471). 

THE 2009 VISIT TO BETTY REYNOLDS BY PLAINTIFF 

 Betty Reynolds asked Eric Williams and his wife to come visit her in K.C. in 

September 2009, and they visited with her for five hours.  (C)  (Eric Williams 

Deposition, 34, L.F. 422). 

 Betty Reynolds died April 28, 2010 (Plaintiff’s Second Amended Petition L.F. 

020). 

 Betty Reynolds told Eric and his wife she had physical problems, and her friends 

had passed away or were unhealthy, and she wanted to return to the area so they 

could take care of her.  The discussed various housing options with Betty.  (C)  

(Eric Williams Deposition, 33, 34, L.F. 421, 422). 
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 Betty later agreed to rent a triplex by a telephone conversation with Eric’s son-in-

law.  (C)  (Eric Williams Deposition, 36, 3, L.F. 424, 425). 

 One of the main reasons Betty Reynolds asked Eric and Sandy Williams to come 

visit her in September 2009, is she wanted to move home (Tipton, Missouri).  (D) 

(Sandra Williams Deposition, 19, L.F. 434). 

 Betty asked Sandy Williams to design her tombstone and get it ordered. (D) 

(Sandra Williams Deposition, 20, L.F. 435). 

 During the September 2009 visit Betty Reynolds told Eric he was getting half of 

her money, and she had taken the old people off her will, as a lot of them were her 

age and had health problems, and that she had decided to put a younger person on 

it with Eric.  (D) (Sandra Williams Deposition, 24, L.F. 436). 

 In the September 2009 conversation with Betty Reynolds her exact words were 

“It’s (the money) has become a sizable sum and half of my money will be yours 

when I pass away”.  (C) (Eric Williams Deposition, 37, L.F. 425). 

This case is rife with factual disputes.  Appellant can make a prima facie case on 

undue influence, legal malpractice, breach of fiduciary duty and constructive trust.  The 

holding by the Western District Court of Appeals should be affirmed. 

B. Respondents ignore the only issue in this appeal, which is that the trial court 

erred in holding that Appellant had no standing to pursue any of his claims.   

 After narrowing the issue to standing, the trial court then erred by misapplying the 

limited holding in Crocker v. Crocker, 261 S.W.3d 724 (Mo. App. W.D. 2007) to dismiss 

all of Plaintiff’s claims. 
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 The trial court’s order reads: (LF 706, A-1) 

 “the court hereby grants summary judgment in Defendants favor on all five counts 

because the undisputed facts show that Plaintiff has suffered no harm and has no 

right to any of the assets at issue.  See Crocker v Crocker, 261 S.W.3d 724 (Mo. 

App. 2007).” 

 The Court of Appeals correctly held that Plaintiff has standing to claim three (3) of 

the UMB bank accounts were obtained by undue influence.  The Court of Appeals 

correctly held the trial court’s grant of summary judgment as to Appellant’s claims of 

legal malpractice and breach of fiduciary duty was also error.    

 Respondents ignore the plain meaning of Section 461.033.5 RSMo.  Section 

461.033.5 RSMo. reads that “a transfer during owners lifetime of the owner’s interest in 

property… terminates the beneficiary designation with respect to the property 

transferred”. Respondents seek to impose on this court an unrealistic reading and 

interpretation of the word “transfer” which they maintain must be a transfer of a full 

ownership interest in a subject account to a third person.   

 Closing an account in a bank and moving the account or accounts to another bank 

is a transfer, which extinguishes the gift by ademption.  J. Borron, 4A MO. PRACTICE, 

Probate and Surrogate Laws Manual §461.033 (2012 ed.).  

 The same reasoning would apply to the other two UMB accounts that were also 

created from prior accounts closed in other banks and were held jointly with Sandra 

Nelson when Betty Reynolds died. 
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The requirements for a prima facie case are fully discussed in Part III of 

Appellant’s Substitute Brief.  The Court of Appeals correctly held that Appellant has 

standing to claim the three UMB bank accounts were obtained by undue influence. 

CONCLUSION 

 The opinion of the Western District Court of Appeals should be affirmed and 

remanded with directions to proceed with trial on the merits. 

 

Respectfully Submitted: 

 

      TATLOW, GUMP, FAIELLA 

    & WHEELAN, LLC 

      110 NORTH FIFTH STREET 
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