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JURISDICTIONAL STATEMENT

Appellant, Mr. Bruce Watson (“Mr. Watson”), was eicted of robbery in the
first degree, in violation of 8 569.020, followimagury trial in the Circuit Court for the
City of St. Louis, Cause Number 0922-CR03535-0& ,Hlonorable Margaret M. Neill
presiding’ On March 9, 2012, the trial court sentenced Mr. &fatto 15 years in the
Missouri Department of Corrections.

On March 19, 2012, Mr. Watson filed his Notice gip®al to this Court. The
Missouri Court of Appeals for the Eastern Distassigned Mr. Watson’s appeal Eastern
District Cause Number ED98193. The Court of Appedfirmed Mr. Watson’s
conviction on April 23, 2013, with per curiam order with supporting memorandum.
Sate v. Watson, 397 S.W.3d 539 (Mo. App. E.D. 2013). The CodirAppeals issued its
mandate on May 15, 2013.

Mr. Watson filed higro se motion on October 2, 2024 The motion court
notified the Missouri State Public Defender Systbat Mr. Watson had filed higo se
motion on October 14, 2014 and counsel filed hisyesf appearance on October 23,

2014. On November 6, 2014, the motion court gchateadditional 30 days to file an

! All statutory references are to RSMo. 2000 unéhsrwise indicated.
2 Mr. Watson'spro se motion pursuant to Rule 29.15 was untimely filéevertheless,
Mr. Watson requests that this Court review hismalan the merits. Refer to the Standard

of Review and Preservation portion of Mr. Watsdm'ef for argument.

6
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amended motion. Counsel subsequently filed a yimelended motion on January 12,
2015.

On February 5, 2015, the motion court filed itsdfimgs of fact, conclusions of law
and judgment, denying Mr. Watson’s Rule 29.15 ctaon the merits of his claim. Mr.
Watson timely filed his notice of appeal on Maréh 2015. Jurisdiction of this appeal
originally was in the Missouri Court of Appeals the Eastern District. Mo. Const. Art.
V, 8 3; 8§ 477.050. This Court thereafter grantad Watson’s application for transfer,

thus, this Court has jurisdiction. Mo. Const.,.Aft 88 3 and 10; Rule 83.04.

INd TG:20 - 9T0Z ‘Z2Z dunr - [dNOSSIN 40 LINOD ANTHANS - P3|id Ajediuonos|3



STATEMENT OF FACTS

On the morning of July 11, 2009, Ms. Yulena Shudbkwvorking as a teller at a
Check ‘n Go facility in the City of St. Louis (Apfr. 200).3 Check ‘n Go is a store-
front operation which cashes checks and makes Iggns Tr. 200). On the morning of
July 11, 2009, Ms. Shull saw a man enter the giopo@. Tr. 202-203). The man was
pacing (App. Tr. 203-204). Ms. Shull asked if sloeld help the man and he responded
by placing a blue plastic grocery bag on the cauanel told Ms. Shull to fill up the bag
(App. Tr. 204). Ms. Shull asked, “What?” (App. P04-205). Then, according to Ms.
Shull, the man walked around the counter, and flagh”, perhaps a “split second”,
exposed a gun to her (App. Tr. 205, 206). Ms. Sbstified that she believed the man
was pointing a weapon at her (App. Tr. 206, 20)e put the money in her drawer in
the bag and showed him the other drawer had no ynane(App. Tr. 208-209).

The man then demanded that Ms. Shull open the lsafeshe explained that the
safe featured a ten-minute delay after enteringéuoairity code, and would not open for
ten minutes after the security code was entere@.(Ap 209-210). The man responded
by telling her not to give him the fake code (App. 210). She replied that she did use
the correct code and the safe began a ten-minutg@own (App. Tr. 210). Upset, the

man stalked out of the store and got into a waitialg (App. Tr. 211-212). Ms. Shull

® Mr. Watson will cite to the record on appeal difes: to the legal file as “L.F”,
Regarding the record on appeal in Mr. Watson’s dgiohgy criminal case and appeal, Mr.

Watson will cite to the transcript as “App. Tr.’hathe legal file as “App. L.F.".
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saw the cab sitting outside for almost a minuteteeit pulled away (App. Tr. 212). Ms.
Shull wrote down the number of the cab and gatelice (App. Tr. 214-215). Ms.
Shull later identified Mr. Watson as the robbemira mugshot picture and, later still, in a
physical line-up (App. Tr. 216-217, 219-220).

During cross-examination, she could only say tfi#t[the gun] was smaller. It
was covered by his hands mostly” (App. Tr. 230he Said she told police that it was not
a revolver (App. Tr. 231). She admitted she hadleacribed the gun in her three-page
written statement about the incident made to pgkg®p. Tr. 233). She claimed that was
only because police had not asked her to desdréogun (App. Tr. 234).

Ms. Suzanne Anderson was a customer of Check nh&day it was robbed
(App. Tr. 262). A man came in while she was beirmgted on and stood close behind
her in line (App. Tr. 263). When the teller asklrd man if she could help him, he
produced a plastic grocery bag and, reaching arMsmdAnderson, placed it on the
counter (App. Tr. 264-265). He directed the teiteffill it up” (App. Tr. 265). Ms.
Anderson put her head down (App. Tr. 265). The mant behind the counter and
muttered to himself (App. Tr. 265-266). She did $®e the man with a gun, but he did
have his hands inside his jacket (App. Tr. 273)e Believed the man was armed (App.
Tr. 275-276). The man left the store and got antmab waiting outside (App. Tr. 266-
267). She gave the number of the cab, 1611, iog(App. Tr. 268).

Felton Jones was a taxi driver for Laclede Cab GomgdApp. Tr. 239). On July
11, 2009, he was driving cab number 1611 (App240). He went to the 4100 block of

West Bell Avenue that day to pick up a fare (App.241). After waiting a few minutes
9
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at that address, he began to pull away when heasdor open (App. Tr. 243). His
passenger wanted to go to the shopping center atihéater and Kingshighway (App.
Tr. 245-246). Once there, the man directed hia ¢beck cashing store (App. Tr. 247).
The man got out, but directed Mr. Jones to waid, tahd him that it would be a roundtrip
(App. Tr. 247). The man went inside the store*foaybe four minutes” (App. Tr. 248).
Mr. Jones did not see what happened in the stoile W was waiting (App. Tr. 249).

When the man came back out of the store, Mr. Jaskesd him if he wanted to go
back to West Bell, but the man said he wanted ttodgbe area of Jefferson and Gravois
(App. Tr. 250). Mr. Jones stopped the cab momlates to have a discussion with the
man (App. Tr. 250). Mr. Jones was concerned tiatan had been disappointed in
whatever transaction he attempted at the checkfaastore and might not have money
to pay (App. Tr. 250-251). His concerns were adltad, however, and he drove the man
to the area of Victor and Jefferson (App. Tr. 258 later spoke to the police about his
trip, viewed a line-up, and identified Mr. Watsalas fare that day (App. Tr. 244-246,
252-253).

Nancy James was a police detective investigatiagdbbery of the Check n’ Go
store (App. Tr. 288). She tracked down the cad witich the robber fled and obtained
the phone number from which the passenger origimallled (App. Tr. 290-292). She
went to the address given to her by Mr. Joneseaadiress he picked up his fare at
(App. Tr. 294-295). A man there identifying hinfsa$ Bruce Watson, Sr., said his son
Bruce Watson, Jr., lived there (App. Tr. 295). S&terned to the police station and

called the phone number she had been given askiri§rfice Watson; the man who

10

INd TG:20 - 9T0Z ‘Z2Z dunr - [dNOSSIN 40 LINOD ANTHANS - P3|id Ajediuonos|3



answered said he was “Bruce” but hung up oncedtéim she was a police officer
(App. Tr. 295-296).

From her investigation, Detective James compogatbto array containing Bruce
Watson, Jr.’s picture and other subject of sintlaaracteristics (App. Tr. 298-299).
Detective James showed her composition to Ms. Skl she chose Mr. Watson’s
photo as that of the robber (App. Tr. 299-300).. Mdmes identified Mr. Watson in a live
lineup, and Ms. Shull viewed a photo of the phyldiceup and identified Ms. Jones in
the lineup (App. Tr. 303, 305). After viewing MiVatson a third time, Ms. Shull picked
him out of a second live lineup held a view daysr@App. Tr. 306-307). Additionally,
video clips and still photos from the surveillarm@aneras were displayed to the jury
(App. Tr. 308-309).

On cross-examination, Detective James agreed tfiaeOLammert, who spoke
with Ms. Shull, wrote that Ms. Shull could not deke the gun to the officers (App. Tr.
315). “Well, at the time, all [Ms.] Shull couldltes was that it was a weapon. She
couldn’t even give a description of the weapon” gApr. 315-316). Officer Lammert
likewise testified Ms. Shull could not describe then she saw and, though Lammert
thought Ms. Anderson told her she saw a gun, shettadi that information was not
contained in her report (App. Tr. 325-326).

During closing argument, the prosecutor told thg that it could infer Mr.
Watson was reaching into his pocket because héguasg for a gun” (App. Tr. 344-
345). The prosecutor told the jurors to watchlibdy language of the man on the

surveillance tape (App. Tr. 345). Ms. Shull, thegecutor argued, knew what a gun
11

INd TG:20 - 9T0Z ‘Z2Z dunr - [dNOSSIN 40 LINOD ANTHANS - P3|id Ajediuonos|3



looked like (App. Tr. 345). The prosecutor saigcdssing the elements, he need only
prove Mr. Watson displayed what appeared to bena/gpp. Tr. 348).
Mr. Watson’s trial counsel, focused squarely onahsence of proof that a gun
was used (App. Tr. 349). In fact, trial counset@aded that the prosecutor probably did
prove beyond a reasonable doubt that Mr. Watsanbfigrstole money from Check n’
Go (App. Tr. 354). Nevertheless, trial counseladythat the state’s case had to fall
because there was no proof of a gun (App. Tr. 3986l counsel argued that Ms. Shull
made an “honest mistake” because the videotapteteiuhat she said (App. Tr. 349).
Again and again, trial counsel told the jury there was no proof a gun was used (App.
Tr. 350, 351, 353, 354, 356). Trial counsel remththe jury that the victims had to
actually see what appeared to be a deadly weapon:
The fourth element is the one you cannot find. rifguhat in the course of taking
the property, the defendant displayed or threatémedse of what appeared to be
a deadly weapon or dangerous instrument. Somemlsee something that
appears to be a deadly weapon or a dangerousnresttyand that possibility’s
[sic] refuted by clear and convincing, unmistakabfieotape evidence. Human
observation is prone to assumption and mistaké® videotape is not.
(App. Tr. 353).
The state countered that defense counsel waa“hidd ball” (App. Tr. 357). The
defense was “coming up with some excuses aboutl ltisvthis on purpose to show you
how the State proved their case. That is goin@fechnicality, okay?” (App. Tr. 357).

The prosecutor argued that Mr. Watson’s “intentionhis movements was “to display

12
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what appears to be a deadly weapon. What appebesa gun” (App. Tr. 357-358). To
illustrate his argument about a gun, the proseqltared a finger in his coat pocket and
posed:
If I do this, that is a robbery in the first degregow, can you guys tell that's a
gun? Of course not. It's my finger. That’s robbelt’'s what appeared to be a

weapon. Not what is a weapon.

(App. Tr. 359). Trial counsel objected at sidetbat the example used by the prosecutor

was unsupported by the evidence, but the courtroleer the objection (App. Tr. 359-
360). The prosecutor repeated his demonstratidmeminded the jury of the court’s
ruling made out of its hearing:

So, as | was saying, ladies and gentlemen, ifth@g all right, and you think

that's a gun, that’s robbery in the first degrdairpand simple. We just actually

talked about it over there. That's robbery.
(App. Tr. 360).

The state again said defense counsel’s argumenamwaffort to free his client on
a “technicality” prompting trial counsel’s rhetoaicobjection, “how is it a technicality?”
(App. Tr. 361). The objection was overruled, amel prosecutor asked the jury to find
Mr. Watson guilty of robbery in the first degreep{ Tr. 361-362).

The trial court excused the jury to deliberaté:d8 P.M. (App. Tr. 362). Twenty
minutes later, the jury asked to see videotapeeeslance footage which was then
shown to them in the courtroom (App. Tr. 363-364}.3:20 P.M., the jury announced it

had verdicts (App. Tr. 367). The jury found Mr. i guilty of robbery in the first
13
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degree and not guilty of armed criminal action (App 368). On March 9, 2012, the
trial court sentenced Mr. Watson to 15 years inMligsouri Department of Corrections
(App. Tr. 377; App. L.F. 48-51).

On March 19, 2012, Mr. Watson filed his Notice gip®al to this Court. This
Court assigned Mr. Watson'’s appeal Eastern Digirazise Number ED98193. This
Court affirmed Mr. Watson’s conviction on April 23013, with gper curiam order with
supporting memoranduntate v. Watson, 397 S.W.3d 539 (Mo. App. E.D. 2013). This
Court issued its mandate on May 15, 2013.

Mr. Watson filed higro se motion on October 2, 2014 (L.F. 4-36). The motion
court notified the Missouri State Public Defendgst®m that Mr. Watson had filed his
pro se motion on October 14, 2014 and counsel filed hisyenf appearance on October
23, 2014 (L.F. 37, 38). On November 6, 2014, tlstion court granted an additional 30
days to file an amended motion (L.F. 41-42).

Counsel subsequently filed a timely amended matiodanuary 12, 2015 (Supp.
L.F. 1-56). In his amended motion, Mr. Watsongsi@ that his trial counsel was
ineffective for failing to submit a lesser-includefiense instruction for the class B
felony of robbery in the second degree, pursuaBt369.030, and for failing to submit a
lesser-included offense instruction for the clagelGny of stealing, pursuant to either 8
570.030.3(1), RSMo. Cum. Supp. 2008 or § 570.029.%SMo. Cum. Supp. 2008 in
relationship to Count | — the class A felony oflbeby in the first degree. 8§ 569.020
(Supp. L.F. 8). Mr. Watson alleged that, becahsgury could have found that he did

not display what appeared to be a dangerous instrior deadly weapon, but did use

14
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force in stealing the money, the submission ofi¢sser-included robbery in the second
degree was warranted (Supp. L.F. 12). Addition@Hy. Watson alleged that because the
jury could have found that Mr. Watson did not useeé in stealing the money, but in fact
did steal over five hundred dollars and/or phys$yctmok the property from the person of
the victim, the submission of the lesser included< C felony of stealing was warranted
(Supp. L.F. 12). Mr. Watson also alleged that icgpated that trial counsel would
testify at an evidentiary hearing that he did mojuest a lesser-included instruction and
had no reasonable trial strategy for failing tosdqSupp. L.F. 17). Mr. Watson alleged
that trial counsel would testify that his trialagy was to argue to the jury that the state
met its burden on the first three elements of fifiense, but failed to meet its burden in
proving that Mr. Watson displayed what appearegeta dangerous instrument or deadly
weapon (Supp. L.F. 17). Mr. Watson also alleged, thad trial counsel requested the
submission of a lesser-included instruction, the@ereasonable probability that the trial
court would have submitted it, and that the juryuldchave acquitted of the greater
offense of robbery in the first degree, but coredcbn robbery in the second degree or
felony stealing (Supp. L.F. 17-18).

On February 5, 2015, the motion court filed itslfirgs of fact, conclusions of law
and judgment, denying Mr. Watson’s Rule 29.15 ctaon the merits of his claim (L.F.
76-87). In its findings of fact and conclusionda, the motion court held that Mr.
Watson was not entitled to an evidentiary hearing.(81). CitingStatev. Taylor, 373
S.W.3d 513, 524 (Mo. App. E.D. 2012), the motionrtdeld that Mr. Watson’s claim

was without merit, because there would have bedrmas for an instruction on robbery

15
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in the second degree at Mr. Watson'’s trial (L.H. 8Bhe motion court reached this
conclusion by holding that trial counsel’s condstobuld be determined by the law in
effect at the time of trial, citin§tate v. Parker, 886 S.W.2d 908, 923 (Mo. banc 1994)
(L.F. 100). Thus, according to the motion courg Missouri Supreme Court’s decision
in Sate v. Jackson, 433 S.W.3d 390 (Mo. banc 2014) did not apply to Watson’s case
because the decision occurred after Mr. Watsorab(tc.F. 83). CitingState v.

Humphrey, 789 S.W.2d 186, 189 (Mo. App. E.D. 1990), theiototourt held that an
instruction on second degree robbery was not redut the time of Mr. Watson'’s trial
where there was evidence that he used or threatbaade of a deadly weapon or
dangerous instrument in the course of the robdefy. 84). Mr. Watson timely filed his

notice of appeal on March 17, 2015 (L.F. 90-10Bhis appeal follows.

16
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POINT RELIED ON

The motion court clearly erred and violated Mr. Watson’s right to due
process of law and effective assistance of counaslguaranteed by the Fifth, Sixth,
and Fourteenth Amendments to the United States Cotigition, and Article |, 8§ 10,
14, and 18(a) of the Missouri Constitution in denyig Mr. Watson’s Rule 29.15
motion for post-conviction relief claim without anevidentiary hearing because he
alleged facts, not refuted by the record, which, ifrue, warranted relief, in that Mr.
Watson alleged that he was denied his rights to dysocess of law and effective
assistance of counsel as guaranteed by the Fifthx®, and Fourteenth Amendments
to the United States Constitution and Article I, 8810, 14 and 18(a) of the Missouri
Constitution when his trial counsel, Mr. Srikant Chigurupati, was ineffective for
failing submit a lesser-included offense instructio for the class B felony of robbery
in the second degree, pursuant to 8 569.030, and failing to submit a lesser-
included offense instruction for the class C felongf stealing, pursuant to either 8§
570.030.3(1), RSMo. Cum. Supp. 2008 or § 570.03@)3RSMo. Cum. Supp. 2008 in
relationship to Count | — the class A felony of robery in the first degree (8 569.020)
and Mr. Watson alleged that trial counsel’s ineffetiveness prejudiced him, in that,
but for trial counsel’s ineffectiveness, there is aasonable probability that the
outcome of Mr. Watson'’s trial would have been diffeent.

Srickland v. Washington, 466 U.S. 66§1984);

Satev. Santillan, 948 S.w.2d 574Mo. banc 1997);

Satev. Pond, 131 S.W.3d 792Mo. banc 2004);
17
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Sate v. Jackson, 433 S.W.3d 390 (Mo. banc 2014);
Rule 29.15;

U.S. Const., Amend. V;

U.S. Const., Amend VI;

U.S. Const., Amend. XIV; and,

Mo. Const., Art. |, 88 10, 14, and 18.
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ARGUMENT

The motion court clearly erred and violated Mr. Watson’s right to due
process of law and effective assistance of counaslguaranteed by the Fifth, Sixth,
and Fourteenth Amendments to the United States Cotigition, and Article |, 8§ 10,
14, and 18(a) of the Missouri Constitution in denyig Mr. Watson’s Rule 29.15
motion for post-conviction relief claim without anevidentiary hearing because he
alleged facts, not refuted by the record, which, ifrue, warranted relief, in that Mr.
Watson alleged that he was denied his rights to dysocess of law and effective
assistance of counsel as guaranteed by the Fifthx®, and Fourteenth Amendments
to the United States Constitution and Article I, 8810, 14, and 18(a) of the Missouri
Constitution when his trial counsel, Mr. Srikant Chigurupati, was ineffective for
failing submit a lesser-included offense instructio for the class B felony of robbery
in the second degree, pursuant to 8 569.030, and failing to submit a lesser-
included offense instruction for the class C felongf stealing, pursuant to either 8§
570.030.3(1), RSMo. Cum. Supp. 2008 or § 570.03@)3RSMo. Cum. Supp. 2008 in
relationship to Count | — the class A felony of robery in the first degree (8 569.020)
and Mr. Watson alleged that trial counsel’s ineffetiveness prejudiced him, in that,
but for trial counsel’s ineffectiveness, there is aasonable probability that the
outcome of Mr. Watson'’s trial would have been diffeent.

Preservation
Mr. Watson was the defendant in cause number 09R223635-01 (App. L.F. 19-

20). Mr. Watson was charged with one count ofdlags A felony of robbery in the first
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degree, pursuant to 8 569.020 and with one couttteofinclassified felony of armed
criminal action, pursuant to 8 571.015 (App. L.B-20). Mr. Watson was also charged
as a prior felony offender pursuant to § 558.016.E. 19-20). From October 18, 2011
to October 19, 2011, Mr. Watson was tried by jugjooe the Honorable Margaret M.
Neill (App. L.F. 24-25).

On October 19, 2011, the parties stipulated toWaitson’s status as a prior
offender and Mr. Watson waived jury sentencing (Apj. 22, App. Tr. 283). On
October 19, 2011, the jury returned a verdict altgon Count | for the class A felony of
robbery in the first degree and not guilty on Califor the unclassified felony of armed
criminal action (App. L.F. 41-42). On March 9, 20the Court sentenced Mr. Watson to
15 years in the Missouri Department of Correctigigp. L.F. 48-51). The sentence was
ordered to run concurrently to any sentence fedenatience Mr. Watson was serving
(App. Tr. 377).

Mr. Watson specifically requested that the motioart conduct a hearing to
determine whether hjgro se motion pursuant to Rule 29.15 was timely, thatrttagion
court determine whether haso se motion pursuant to Rule 29.15 was timely, and to
consider his claims on the merits (L.F. 49). &fihdings of fact and conclusions of law,
the motion court noted that there was case lawitglthat a court is not specifically
required to inform a criminal defendant of the tilimeits and a failure of the trial court to
inform a criminal defendant of his right to a R@k 035 or 29.15 motion pursuant to
Rule 29.07(b)(4) does not override the mandatong imits (L.F. 80). However, the

motion court also noted that Mr. Watson’s casenditinvolve a failure to inform, but
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rather a misrepresentation, by the trial couriyitoWatson about the time limit (L.F.
81). Thus, out of an abundance of caution, thaanatourt addressed the merits of Mr.
Watson’s motion (L.F. 81).

Pursuant to Rule 29.15(b), if an appeal of the jo€gt or sentence sought to be
vacated, set aside or corrected was taken, themtieyso se motion (i.e. Form 40) shall
be filed within 90 days after the date the mandathe appellate court is issued
affirming such judgment or sentencge Rule 29.15(b). Thus, Mr. Watsorpso se
motion (i.e. Form 40) was due on or before Tues@agust 13, 20131d. Mr. Watson'’s
pro se motion was not filed until October 2, 2014 (L.F. Missouri has one of the more
stringent time limitations for filing a motion f@ost-conviction relief. Rule 29.15(b).
Under Rule 29.15(b), failure to file a motion withthe time provided under Rule 29.15
constitutes a “complete waiver of any right to @ed”’ under Rule 29.15 and a complete
waiver of any claim that could be raised in a mofited pursuant to Rule 29.1®orris
v. Sate, 360 S.W.3d 260, 266 (Mo. banc 2012). Additionathe State of Missouri
cannot waive the time limitation set forth undeldr29.15. 1d. at 268.

Post-conviction relief time restrictions in othéaites are usually set by statute.
However, not all claims under post-conviction reéiee barred by statutory time
limitations in other states. These include clabased on jurisdictional defects, excessive
sentences, issues which would have likely changedttcome of the initial criminal
case, newly discovered evidence, or claims reldbragparole or conditional release
being unlawfully revokedLimitation of Time, 39 Am. Jur. 2d Habeas Corpus 8 179

(2016). While some jurisdictions consider the tima@tations for post-conviction relief
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to be jurisdictional in nature (i.e., preventingaurt from granting relief on an untimely
petition for post-conviction relief), other jurigdions are relatively relaxed for allowing a
filing of a post-conviction petition “if there isufficient cause to do so after considering
the extent and cause of delay, the prejudice tatdite, and the importance of the
petitioner’s claim, or if the defendant allegesfisignt facts to show that the delay in
filing the petition was not due to his or her cudfganegligence.”Limitation of Time, 39
Am. Jur. 2d Habeas Corpus 8§ 179 (2016).

The American Bar Association (“ABA”) states in Stiand 22-2.4(a) that “[a]
specific time period as a statute of limitationd&w post-conviction review of criminal
convictions is unsound.” While the ABA does nopksitly refer to filing of motions or
petitions for post-conviction relief in this stamdahowever, it can be inferred that any
filing deadline would ultimately affect post-contran review. If an appellate court must
render a decision on a post-conviction case waspecific time period, naturally this
must also mean that the defendant has to file thteomor petition within a set time
period. Missouri’'s 29.15(b) rule therefore is motonformity with this ABA standard.
Having said that, Mr. Watson recognizes that oit@ies are not in conformity with this
ABA standard because they have imposed varioudideadnd restrictions in post-
conviction relief cases. But most of these statesat impose deadlines as strict as
Missouri.

For example, the neighboring states of lllinoisydo Tennessee, Kentucky,
Kansas, and Nebraska all have deadlines for comingeagost-conviction which are far

more lenient than Missouri’'s. Some of these sthée® set the time limitation at one
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year from the date the conviction or sentence Wwaregled down or judgment from the
highest appellate court in the state. K.S.A. 60713Nebraska Revised Statute 29-3001;
Tenn. Code Ann. 8 40-30-102. lllinois, lowa, anelnucky have a three-year limit on
filing post-conviction petitions or motions. 7250S 5/122-1; I.C.A 8 822.2; Kentucky
Rules of Criminal Procedure 11.42. The disparéineen Missouri’s 90-day and 180-
day time limitations and its neighboring statefarstoo great to be ignored. Post-
conviction relief is recognized as an additionatlependent remedy in special cases.
That is why approximately a dozen states have addpe Uniform Post-Conviction Act
while others have enacted similar provisioiigpes of state remedies, 7 Crim. Proc. 8
28.11(b) (4th ed.). The Act’s basic policy andsaahas been to provide a necessary
remedy to state courts and ensure defendants’ deess rights are not violated. Claims
under post-conviction essentially challenge théditglof a conviction. (Uniform Law
Commission, Post-Conviction Procedure Act, Modah&ary). As such, they remain
an integral part of criminal procedure. In onessgrthe length of time signifies how
seriously a state takes its post-conviction casdssawilling to grant relief to a
defendant who raises reasonable claims. Oftentidefendants may include new
evidence which can challenge their conviction. @hathering and collecting of such
evidence may require additional time. A strictalaee for relief therefore would bar
such claims from ever reaching a court of law.

However, it is not just neighboring states whicfeofenient time limitations;

across the country many states have done so as Agdlin, many of these states have
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placed a one-year time limit on commencing a postsiction relief petitiorf. Others
have a two to five year time limit.Maryland has a ten-year filing period after the
sentence is imposed while Hawaii as of now hasme testrictions on filing for post-
conviction relief. Hawai'i Rules of Penal ProceeluRule 40; MD Code, Criminal
Procedure, 8§ 7-103. The variety of time limitas@mong states is evident, but what is
also evident is the fact that many of these siast more time to defendants to file their
post-conviction petitions/motions. As such, Misssuime limitation on post-
conviction filing is unreasonable given the muliikuof claims defendants can bring
under such relief and the time required investigpsiuch claims.

Missouri courts have recognized exceptions towlaser in certain rare

circumstances involving active interference ofdtparties, but have not as of yet

adopted any exceptions excusing a late filing fmydycause as other states have codified.

Pricev. Sate, 422 S.W.3d 292, 301 (Mo. banc 2014). Specificallhen an inmate
prepares a motion and does everything he reasonablto ensure that it is timely filed
under Rule 29.15(b), any tardiness that resultdysfilom the active interference of a
third party beyond the inmate’s control may be eetliand the waivers imposed by Rule

29.15(b) not enforcedLd.

* E.g. Idaho, Montana, South Carolina, and Uta@. §.19-4902; MCA 46-21-101 and
102; S.C. Code Ann. § 17-27-45; Utah Code Ann.B-98L07.
° E.g. Minnesota, New Jersey, and Oregon. MSA §®9WN.J. Court Rules, Rule 7:10-

2; O.R.S. § 138.510.
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For instance, imNicholson v. Sate, the movant timely filed pro se motion
pursuant to Rule 29.15 in the wrong venue, whictvéoded the motion along to the
proper venue, but was not received by the propeae@ntil after the filing deadline.
Nicholson v. Sate, 151 S.W.3d 369 (Mo. banc 2004). Nicholson, this Court wrote
that, “An incarcerated person seeking post-corosictelief must prepare and file his or
her motion only ‘with such help as he can obtaithimithe prison walls or the prison
system.” Id. In Sellsv. Sate, the untimely filing of goro se motion was excused
because the inmate relied on an outdated addre#tsfgentencing court and the court’s
forwarding order was not renewe8pellsv. State, 213 S.W.3d 700, 702 (Mo. App. W.D.
2007)). TheSpells Court focused on the motivating factorNitholson, noting that
“such ‘prisoners cannot take the steps other litig@an take . . . to ensure that the court
clerk receives and stamps theirs notices of afdpefale the . . . deadline.’3pdls, 213
S.W.3d at 701-702 (quotirtgouston v. Lack, 487 U.S. 266, 270-271 (1988)).

Here, like the defendants Nicholson andSpells, Mr. Watson was relying only on
whatever resources were available to him at thediis City Justice Center and in the
Missouri Department of Mental Health and the infation each had received from the
trial court regarding the filing deadline of theno se post-conviction motions. The
critical distinction between Mr. Watson'’s case &hcholson andSpells is that Mr.
Watson received objectively inaccurate and mistegaddvice from the trial court.

The sentencing court’s advice was inaccurate astading. Although it is true
that under Rule 29.15(b), a movant has 180 days the date he or she is delivered to

the Missouri Department of Corrections to file bisherpro se motion if he or she does
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not appeal, if an appertaken, a movant must file his or h@o se motion within 90
days after the date the mandate of the appellate oissued affirming such judgment
or sentence See Rule 29.15(b). Here, Mr. Watson appealed. Tla ¢ourt knew or
should have known that Mr. Watson intended to appela. Watson filed his motion to
proceedn forma pauperis on a handwritten memorandum the same day as iisrszxng
hearing (App. L.F. 52). The memorandum bears iteasure of the trial court (App.
L.F. 52). Despite this, the incorrect and mislegdadvice from the trial court regarding
Mr. Watson’s right to proceed under Rule 29.15 whslly inaccurate, given the fact
that Mr. Watson intended to appeal his convictiand sentences and the trial court knew
of that desire. The trial court’s incomplete a@viecluded only the information that did
not apply to Mr. Watson’s circumstances; wherecinart knew or could have reasonably
inferred based on his actions at sentencing that¥&tson and his attorney intended to
appeal his conviction and sentefic&he trial court advised Mr. Watson as follows:

In order to obtain review of your conviction andht&nce, you must file a

verified Criminal Procedure Form 40 within 180 dayter your delivery to

® At his sentencing hearing, Mr. Watson and trialresel expressed their belief that he
was innocent of the charged offenses (App. Tr. 373;374). Mr. Watson also
complained about the representation he received fral counsel (App. Tr. 373, 379-
381, 382, 382-383, 383). Despite all of Mr. Watsamomplaints, the trial court still
found no probable cause of ineffective assistafceunsel (App. Tr. 384). Further, the

trial court specifically advised Mr. Watson of night to a direct appeal (App. Tr. 378).
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the Missouri Department of Corrections; otherwig®j waive or give up
your rights under 29.15.

(App. Tr. 379).

The trial court’s misadvice omitted the only redavinformation to Mr. Watson;
that it only applied to people who were not appegland more importantly, that it did
not apply to him. It was inaccurate and misleadiligvas prejudicially misleading
because it led Mr. Watson to miss the deadlindiliag his pro se motion. The trial
court’s error robbed Mr. Watson of the opportunidytake every reasonable step he could
within the limitations of his confinement at thestlae Center (the jail in the City of St.
Louis) or in the Missouri Department of Mental Heal Advice coming from a position
of authority, such as the voice of the trial coigfurther likely to carry weight over
other voices of authority such as attorneys arldgase lawyers. The trial court’s error
was particularly troublesome in Mr. Watson'’s caseg the fact that he was not
immediately delivered to the Missouri Departmen€Cofrections (and in fact has never
been delivered on this case) and given the Mr. Bvéddack of legal training or acumen,
and particularly worrisome given Mr. Watson’s pdi@incompetency issues. Mr.
Watson’s actions and inactions were also consistéhtthe trial court’s inaccurate and
misleading admonition. Unlike most criminal defants, Mr. Watson was not
immediately delivered to the Missouri Departmen€Caofrections. Instead, he was
initially held, after his conviction and sentengeanother pending case in the St. Louis
City Justice Center. Later, based on competemayrigs in that case, Mr. Watson was

delivered to the Missouri Department of Mental Heals opposed to the Missouri
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Department of Corrections. In fact, as of then§lof this substitute brief, Mr. Watson
has never set foot inside a Missouri Departme@afections facility, and because he
has no prior convictions, has never been assigihidsouri Department of Corrections
number.

Mr. Watson alleged that the motion court should fiihat hispro se motion was
timely (Supp. L.F. 7). Mr. Watson alleged that,entasked if he understood his rights
under Rule 29.15, Mr. Watson answered, “Yes, yoamdt” (Supp. L.F. 5, App. Tr.
379). Mr. Watson alleged that it appears fromrdesrd that this is the only information
that the trial court gave Mr. Watson regardingftlieg deadline of higoro se motion
under Rule 29.15 (Supp. L.F. 5, App. Tr. 372-384).

Mr. Watson appealed from the judgment of convictimthis Court, where his
appeal was assigned ED98193. This Court issugeritsuriam order on April 23, 2013
in Appeal No. ED98193%ate v. Watson, 397 S.W.3d 539 (Mo. App. E.D. 2013),
affirming Mr. Watson’s conviction. This Court issdiits mandate on May 15, 2013.

In his amended motion, Mr. Watson alleged thatvbeld testify at a hearing (to
determine the timeliness of pso se motion) that, based on this statement from tla tri
court, he believed that hgo se motion pursuant to Rule 29.15 was not due until 180
days after he was delivered to the Missouri Depantrof Corrections (Supp. L.F. 5).

However, Mr. Watson alleged that he was never ded to the Missouri
Department of Corrections for his conviction andteace in St. Louis City Cause
Number 0922-CR03535-01 (Supp. L.F. 5-6). Mr. Watatleged that before his jury

trial in St. Louis City Cause Number 0922-CR03535#be State of Missouri charged
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him with a separate criminal offense in St. LouiyyCause Number 1122-CR02338
(Supp. L.F. 2). Mr. Watson alleged that, in lidueing delivered to the Missouri
Department of Corrections on St. Louis City Causender 0922-CR03535-01, he was
detained at the St. Louis City Justice Center om.&iis City Cause Number 1122-
CR02338 (Supp. L.F. 2-3). Mr. Watson alleged tmabr about March 25, 2014, the
Honorable Mark H. Neill, Division 5 of the City &t. Louis Circuit Court, issued an
order for a pre-trial psychiatric examination tdaedenine Mr. Watson’s competency to
stand trial in that case (Supp. L.F. 3). Mr. Watatleged that, on or about August 4,
2014, the Honorable Mark H. Neill issued a committr@rder, finding Mr. Watson
incompetent to stand trial in St. Louis City Cabkanber 1122-CR02338 and further
ordered that Mr. Watson be committed to the custifidire Director of the Missouri
Department of Mental Health (Supp. L.F. 3). Mr.téém alleged that, shortly thereatfter,
he was transferred from the St. Louis City Jusfieater to Fulton State Hospital, 600

East 5th Street, Fulton, Missouri 65251, a Miss@apartment of Mental Health facility.

Mr. Watson alleged that his case in St. Louis Ciuse Number 1122-CR02338 has not

yet been disposed (Supp. L.F. 3).

Mr. Watson alleged that, if granted a hearing antiimeliness of hipro se
motion, Mr. Watson would testify that, based ors gtatement from the trial court, he
believed that hipro se motion pursuant to Rule 29.15 was not due until d8gs after he
was delivered to the Missouri Department of Coroest (Supp. L.F. 5-6). Mr. Watson
alleged that he would testify that, since he hagnbeen delivered to the Missouri

Department of Corrections, he was under the impmegkat the deadline to file higo
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se motion had not yet begun to run (Supp. L.F. 5. Watson alleged that he would
testify that it was not until he spoke with anothmmate in the St. Louis City Justice
Center, whom he had asked to review his case foy thiat he discovered that he needed
to file hispro se motion sooner (Supp. L.F. 6-7). Mr. Watson alletjeat hispro se

motion was untimely because the trial court migimfed him as to the deadline for filing
such a motion (Supp. L.F. 6).

Mr. Watson also alleged that, if granted a heaodinghe timeliness of higro se
motion, he expected his appellate counsel, Mr.tSdatmpson (“appellate counsel”) to
testify that, at the end of his representation of Watson, he believes that he sent a letter
to Mr. Watson in the St. Louis City Justice Centdorming him that higro se motion
pursuant to Rule 29.15 was due on or before Aut8is013 (Supp. L.F. 6). However,
appellate counsel was not certain that Mr. Watsgeived the letter (Supp. L.F. 6). Mr.
Watson alleged that, if granted a hearing on theltness of higro se motion, he would
testify that he never received a letter informimg lof a deadline to file hipro se motion
from appellate counsel (Supp. L.F. 6).

Additionally, Mr. Watson alleged that he was adgated to be incompetent to
stand trial on or about August 4, 2014, by the Haht® Mark H. Neill in St. Louis City
Cause Number 1122-CR02338 (Supp. L.F. 3, 6). Matssoh alleged that Judge Mark H.
Neill further ordered that he be committed to tbsetody of the Director of the Missouri
Department of Mental Health sometime shortly thiéeegSupp. L.F. 3, 6). Thus, Mr.
Watson alleged that a genuine issue existed aséther he understood or could

comprehend Rule 29.15 and its filing deadline wiovis (Supp. L.F. 6).
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Based on the foregoing, Mr. Watson requested Heafrtotion court conduct a
hearing to determine whether Ipio se motion pursuant to Rule 29.15 was timely, and
that the motion court determine Ipio se motion pursuant to Rule 29.15 was timely, and
to consider his claims on the merits (Supp. L.F.Based on the foregoing, Mr. Watson
now requests that this Court find that pi® se motion was timely, or in the alternative,
reverse and remand for a hearing on the matter.Wditson was given inaccurate
information by the trial court regarding the deadlfor filing his amended motion.
Additionally, Mr. Watson has been adjudicated inpetent to stand trial. Thus, just as
the movant irPrice andNicholson, Mr. Watson'’s tardiness resulted solely from the
active interference of a third party (i.e. the io@@te advice of the trial court) beyond
Mr. Watson’s control, which should excuse the waingposed by Rule 29.15(b).

Further, there is significant evidence that Mr.t¥éa’s tardiness was exacerbated
by at least some deficit in the information theteaning court provided about the filing
deadlines. IMoorev. Sate, this Court excused an appellate attorneys’ faitoradvise
the defendant that it was time to file pr® se motion before the deadline to file passed.
328 S.W.3d 700, 701 (Mo. banc 2010). In its ang)ykis Court held that appellate
counsel could not have abandoned movant becausdapounsel had no duty to
represent the defendant in post-conviction rellefgs and there was nothing on the
record indicating that appellate counsel undertbak duty. Id. at 702-703. In reaching
this conclusion, the this Court reasoned:

The judicial branch is already obligated to infdime defendant of such

information. Under Rule 29.07(b), the trial coutishconduct a post-
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sentencing hearing in which it questions the dedehdoncerning the
effectiveness of trial counsel. The court must aldaise the defendant of
the right toproceed under Rule 29.15. Hetiee transcript indicates that the
trial court informed Moore of his righo file a Rule 29.1%notion byusing
Criminal Procedure Form 40 within @@&ys of the appellate court
mandate’s issuance. Moore indicated in open cbatthie understood those
rights.

Moore, 328 S.W.3d at 703.

In Moore, this Court recognized that the obligation of ti@ court to advise the
defendant and the obligation of appellate courtsatiivise are not the sami@l. Moore
instructs that an appellate attorney’s failuredwise of a filing deadline for pro se
post-conviction motion is excusable, at least int,g@ecause of the trial court’s duty to
advisethe defendant of the right pyoceed under Rule 29.15ee also Rule 29.07(b)(4).
In Gunn v. Sate, the Missouri Court of Appeals for the Westerntiis issued ger
curiamopinion holding that, appellate counsel’s miscatioh notwithstanding, “even in
circumstances where counsel grossly breaches tiesda a client, the courts are ‘not
responsible for this breach and have no obligabaemedy it’.” Gunn v. Sate, 2015
WL 8776885, 3, slip op. (Mo. App. W.D. 2015).

Moore andGunn are not analogous to Mr. Watson’s case. Hers,nbt trial or
appellate counsel that erred, but the trial/sembdgnoourt itself. Unlike trial counsel, the
trial court has a duty to advise defendants ofrthight to proceed under Rule 29.15. Rule

29.07(b)(4). Mr. Watson would submit to this Cailmdt a duty to advise would be a
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poor and incomplete duty if it were not a duty tanpletely and accurately advise.
Further, unlike appellate counsel, Mr. Watson ditleghoose to substitute the trial court’s
performance for his own and bind himself to the petance or incompetence of the trial
court’s skill and ability to advise him properldere, the trial court itotally responsible
for the breach and has an obligation to remedy it.

In short, Mr. Watson was entitled to complete andurate advice from the trial
court about his right to proceed under Rule 29ridbtze was entitled to rely on that
advice. The holding iMoore would be hollow if this Court were to hold thae trial
court’s advisement under Rule 29.07(b)(4) as tadd#fendant’s right tproceed under
Rule 29.15 need not be wholly accurate or complEtather, given Missouri’s strict and
short time limits for filing goro se post-conviction motion, this Court should adopt a
more lenient, good faith exception based on thedmaate admonishment of a trial or
sentencing court pursuant to Rule 29.07(b).

Thus, the motion court should not have dismissedWatson’s post-conviction
relief cause of action.

If the criminal defendant cannot trust the advieeor she receives from the trial
court, which is duty bound to provide that advispse advice can he or she trust?
Based on the Court of Appeals ruling, a crimindeddant cannot even rely on the
information about filing deadlines for post-conwict motions provided by trial courts,
even if the trial court is advising him those d@ael, on the record, after his sentencing

hearing, as required by law. This Court shouldattmpt that position.
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Thus, this Court should find that Mr. Watson’srfdi of hispro se motion
pursuant to Rule 29.15 is timely, or in the altéineg should reverse and remand for a
hearing on the matter.

Mr. Watson raised the issue in this point reliedrohis amended motion (Supp.
L.F. 1-56). The issue is preserved for appellatéewv. See Mouse v. Sate, 90 S.W.3d
145, 152 (Mo. App. S.D. 2002) (to be preservedafapellate review, the claim raised on
post-conviction appeal must be raised in the anepdst-conviction motion).

Standard of Review

“[A] court may resolve claims for post-convictioglief without a hearing [when]
the motion, files, and records of the case conedigishow the movant is entitled to no
relief.” Eichelberger v. Sate, 71 S.W.3d 197, 200 (Mo. App. W.D. 2002) (citidglt v.

Sate, 24 S.W.3d 708, 710 (Mo. App. E.D. 1999)). Reviwhe denial of a motion for

post-conviction relief is for whether the motioruciis conclusions are clearly erroneous.

Rotellini v. Sate, 77 S.W.3d 632, 634 (Mo. App. E.D. 2002); Rulel®gk). The
findings and conclusions of a motion court are tyearroneous if, “after a review of the
entire record, the reviewing court is left with tthefinite and firm impression that a
mistake has been maddd.

When a criminal defendant alleges ineffective &asie of counsel in a post-
conviction relief proceeding, he must prove thatdtitorney’s performance was deficient
and the deficient performance prejudiced his defeBsickland v. Washington, 466
U.S. 668, 687 (1984);awrence v. Armontrout, 900 F.2d 127, 129 (8th Cir. 1990);

Sandersv. Sate, 738 S.W.2d 856, 857 (Mo. banc 1987). First, istrshow that
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counsel’s representation fell below an objectiandard of reasonableneslrickland,
466 U.S. at 686-68%,awrence, 900 F.2d at 129. To do this, movant must overctine
presumption that trial counsel’s challenged actsmissions were sound trial strategy.
Sate v. Cunningham, 863 S.W.2d 914, 921 (Mo. App. E.D. 1993). Secdoastablish
prejudice, “the defendant must show that thereresagonable probability that, but for
counsel’s unprofessional errors, the result ofpifeeeeding would have been different.”
Srickland, 466 U.S. at 694.

Analysis

The motion court clearly erred in denying Mr. WaitsoRule 29.15 claim wherein
he alleged that his trial attorney was ineffecfimefailing to submit a lesser-included
offense instruction for the class B felony of robbim the second degree, pursuant to §
569.030, and for failing to submit a lesser inclidé&ense instruction for the class C
felony of stealing, pursuant to either § 570.030).,3RSMo. Cum. Supp. 2008 or §
570.030.3(2), RSMo. Cum. Supp. 2008 in relationshiGount | — the class A felony of
robbery in the first degree. § 569.020.

Mr. Watson alleged facts, and not conclusions, Wwiwnere not refuted by the
record, and if true, warranted relief. The stdtMssouri charged Mr. Watson with one
count of the class A felony of Robbery in the Fdsgree and with one count of the
unclassified felony of armed criminal action (AppF. 19-20). After jury trial, the jury
acquitted Mr. Watson of the unclassified felonyaahed criminal action, but found him
guilty of the class A felony of robbery in the fidegree (App. L.F. 41-42). A trial court

is required to instruct on the lesser-included méteif the defense requests it, and the
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evidence, in fact or by inference, provides a bisi®oth an acquittal of the greater
offense and a conviction of the lesser-include@mse. See Patterson v. Sate, 110
S.W.3d 896, 904 (Mo. App. W.D. 2003) (finding traadunsel ineffective for failing to
present the court with a properly-worded lesseluthed instruction).

An offense is a lesser-included offense when (i) éistablished by proof of the
same or less than all the facts required to estaliie commission of the offense
charged, (2) it is specifically denominated bywtaas a lesser degree of the offense
charged, or (3) it consists of an attempt to conth@toffense charged or to commit an
offense otherwise included therein. 8 556.0463MR. Cum. Supp. 2010.

Robbery in the second degree is a lesser-inclutfedse of robbery in the first
degree because it is specifically denominated &yt as a lesser degree of the offense.
Brooksv. Sate, 51 S.W.3d 909, 914 (Mo. App. W.D. 2001); 8 556.042). Stealing is
a lesser-included offense of robbery in the fiejrée because it may be established by
proof of the same or less than all the facts reglio establish the commission of
robbery in the first degreeate v. Williams, 313 S.W.3d 656, 659 (Mo. banc 2010). A
person commits robbery in the first degree, purst@B 569.020.1(4), when he or she
“forcibly steals property and in the course thete®for she], or another participant in the
crime . . . displays or threatens the use of wppears to be a deadly weapon or
dangerous instrument.”

A person commits the crime of robbery in the secdegree when he or she
forcibly steals property. 8 569.030. A person puts the class C felony of stealing, if

he or she:
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[A]lppropriates property or services of another with purpose to deprive

him or her thereof, either without his or her cortse by means of deceit

or coercion.
8§ 570.030.1, RSMo. Cum. Supp. 2008. Additionatgaling is a class C felony if the
value of the property or services taken is fivedned dollars, but less than twenty-five
thousand dollars, or the actor physically takesptiogerty from the person of the victim.
88 570.030.3(1) and (2), RSMo. Cum. Supp. 2008usThnder both robbery in the first
degree and robbery in the second degree, therstateprove that the defendant stole
property and used force in doing so. 88 569.080,830. However, robbery in the first
degree requires additional proof that the defendepiayed or threatened the use of
what appeared to be a deadly weapon or dangersugnment. § 569.020.1(4). The
class C felony of stealing, simply requires prdaitithe defendant appropriated property
or services of another with the purpose to degniwveor her thereof, and that value of the
property or services was in excess of five hundiatars but less than twenty-five
thousand dollars, or that the defendant physitatk the property from the person of the
victim, but does not require proof of the use atélike robbery in the first and second
degree require. 88 570.030.1; 570.030.3(1) andR@Mo. Cum. Supp. 2008.

In making the determination to submit a lessertideld instruction, the trial court
should leave to the jury the task of determining d¢hedibility of the witnesses, resolving
conflicts in testimony, and weighing evidenceee Satev. Pond, 131 S.W.3d 792, 794
(Mo. banc 2004). An instruction on the lesserudeld offense is required if reasonable

jurors could draw inferences from the evidence gméd that an essential element of the
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greater offense of robbery in the first degreeacking, such as whether the defendant
displayed what appeared to be a dangerous or deadigon and/or whether the
defendant did in fact used any kind of force t@aktend there is a basis for conviction of
the lesser-included offens&atev. Pond, 131 S.W.3d at 79&ate v. Santillan, 948
S.wW.2d 574, 576 (Mo. banc 1997). Further, und&5®&046.3, the trial court shall be
obligated to instruct the jury with respect to atigalar included offense, “. .. only if
there is a basis in the evidence for acquittingdéfendant of the immediately higher
included offense and there is a basis in the eeeléor convicting the defendant of that
particular included offense.” “All decisions asvihat evidence the jury must believe
and what inferences the jury must draw are lefh&ojury, not to judges deciding what
reasonable jurors must and must not d&dte v. Jackson, 433 S.W.3d 390 (Mo. Banc
2014).

To side-ste@ackson, the motion court held thdackson could not be applied to
Mr. Watson’s case because an attorney’s conduct Ineudetermined by what the law is
considered at the time of trial (L.F. 100). Thetimo court citedate v. Parker to
support this proposition (L.F. 100). 886 S.W.289923 (Mo. banc 1994). Butin
Parker, the Missouri Supreme Court was dealing with & jostruction that was
determined to be unconstitutional after Parkerad tn a case that specifically limited its
holding to cases tried in the future and casesestibp direct appeal where the issue had
been preservedParker, 886 S.W.2d at 928 (citin§ate v. Erwin, 848 S.W.2d 476, 481-
484 (Mo. banc 1993). Herdackson had no such limitationJackson, 433 S.W.3d at

392. In factJackson can best be characterized as the Missouri Sup@oug
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reaffirming already existing law established bylsuases aState v. Williams, 313
S.W.3d 656, 659 (Mo. banc 201®ate v. Santillan, 948 S.W.2d 574 (Mo. banc 1997),
andSatev. Pond, 131 S.W.3d 792, 794 (Mo. banc 2004). All of theases were
decided before Mr. Watson’s October 18-19, 204l (App. L.F. 24-25). Thuslackson
can best be described as a restatement of alre@ding law. Further, the Missouri
Supreme Court just uphelidckson in Sate v. Anwar Randle andState v. Brandon
Roberts. Satev. Randle, 2015WL46273813ate v. Roberts, 2015WL4627393. Mr.
Roberts was tried on January 24, 2013; prior taJHokson decision. See Substitute Brief
of Respondent at 8,Sate v. Roberts, 2015WL4627393. Mr. Randle was tried on August
20, 2012; again, prior to thlackson decision. See Substitute Brief of Respondent at 6,
Satev. Randle, 2015WL4627381. Thus, this aspect of the motmurits findings of
fact and conclusions of law is clearly erroneodeckson applies to Mr. Watson’s case.
The motion court went on to hold that under thelence presented at Mr.

Watson'’s trial, an instruction on the lesser-ineldaffenses of robbery in the second

degree or the class C felony of stealing wouldhaste been warranted because there was

evidence he used or threatened to use a deadlyoweasmlangerous instrument in the
course of the robbery (L.F. 101).

This finding is clearly erroneous. Because thg gauld have found that Mr.
Watson did not display what appeared to be a dangenstrument or deadly weapon,
but did use force in stealing the money, the susimmsof the lesser included robbery in
the second degree was warranted. Additionallyabse the jury could have found that

Mr. Watson did not use force in stealing the morey,did in fact steal over five
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hundred dollars in money and/or physically tookpheperty from the person of the
victim, the submission of the lesser included clagslony of stealing was warranted.

Here, Mr. Watson alleged that a reasonably compatéarney under the same or
similar circumstances would have requested the mdion of a lesser-included offense
instruction on robbery in the second degree: tweamce provided a basis for the jury to
acquit Mr. Watson of the class A felony of robbaryhe first degree, and to convict Mr.
Watson of the class B Felony of robbery in the sdadegree (Supp. L.F. 13).
Additionally, Mr. Watson alleged that a reasonatmynpetent attorney under the same or
similar circumstances would have requested the mdion of a lesser-included offense
instruction on the class C felony of stealing: éwvalence provided a basis for the jury to
acquit Mr. Watson of the Class A felony of robbaryhe first degree, and to convict Mr.
Watson of the class C felony of stealing (Supp. LF).

Reasonable jurors could have concluded that Mrs@/atlid not actually display
or threaten to use a gun, or that the object thaW¥atson displayed (or threatened to
use) did not reasonably appear to Ms. Shull orAglerson to be a guriate v.

Jackson, 433 S.W.3d 390, 397 (Mo. banc 2014). Likewigasonable jurors could have
concluded that Mr. Watson did not use force whealstg the moneySate v. Williams,
313 S.W.3d at 660.

Consequently, under the circumstances, it woulce Heaen reasonable for trial

counsel to request the submission an instructiothemesser-included offense of assault

in the third degree based on MAI-CR 3d 319.16. dé&kendant is entitled to an
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instruction on any theory the evidence establisiSste v. Hopson, 891 S.W.2d 851, 852
(Mo. App. E.D. 1995)Hibler, 5 S.W.3d at 150.
As to Count I, that instruction for robbery in thecond degree would have read as
follows:
As to Count I, if you do not find the defendantlguof robbery in the first
degree as submitted in Instruction No. 5, you noossider whether he is
guilty of robbery in the second degree.
As to Count I, if you find and believe from the @gnce beyond a
reasonable doubt:

As to Count I, if you find and believe from theidence beyond a
reasonable doubt:

First, That on or about July 11, 2009, in the @ityt. Louis, State
of Missouri, the defendant took U.S. Currency whias property in the
possession of Check N Go, and

Second, that defendant did so for the purposetbhaiding it from
the property owner permanently, and

Third, that defendant in doing so used physiceddmr
threatened the use of physical force against Ye$imal for the
purpose of forcing Yelena Shull to deliver up theperty,

Then you will find defendant guilty under Countfirobbery in the

second degree. However, unless you find and kefrenm the
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evidence beyond a reasonable doubt each andtaksé

propositions, you must find the defendant not guwltthat offense.
(Based on MAI-CR.3d 323.04). As to Count I, thedtruction for felony stealing would
have read as follows:

As to Count I, if you do not find the defendanitlty of robbery
in the second degree as submitted in Instruction No, you must
consider whether he is guilty of stealing undes thstruction.

As to Count I, if you find and believe from thei@dance beyond
a reasonable doubt:

First, that on or about July 11, 2009, in the @ity5t. Louis,
State of Missouri, the defendant took U.S. Curremayed by
Check N Go, and

Second, that the defendant did so without the exansf Check N
Go, and

Third, that defendant did so for the purpose dhiaolding it
from the owner permanently, and

Fourth, that the property obtained had a combvuadae of at
least five-hundred dollars . . . OR . . . that pheperty was
physically taken from the person of Yelena Shull,
then you will find the defendant guilty under Couiof felony

stealing under this instruction.
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However, unless you find and believe from the eni beyond
a reasonable doubt each and all of these proposijtyj@u must find
the defendant not guilty of that offense.
(Based on MAI-CR.3d 324.02.1)

Mr. Watson alleged that a reasonably competentragyowould have requested
the submission of such instructions on the lessduded offenses of robbery in the
second degree and felony stealing (Supp. L.F. I8).Watson alleged that a conviction
of the class B felony of robbery in the second degrould have exposed him to a
maximum punishment of 15 years in the Missouri Depant of Corrections, rather than
to a maximum of life (thirty years) for the clasda&lony of robbery in the first degree
and a maximum sentence of seven years in the MisBepartment of Corrections for
the class C felony of stealing (Supp. L.F. 16).588.020.2; 569.030.2; 570.030.3(1) and
(2), RSMo. Cum. Supp. 2008; 557.016; 558.011.1.

Mr. Watson alleged that, under these circumstanidascounsel could only have
helped Mr. Watson'’s position by requesting the ssbion of a lesser-included offense
instruction on either robbery in the second degreor felony stealing (Supp. L.F. 16).
Mr. Watson alleged that no reasonable trial styategson justified the failure of trial
counsel to do so (Supp. L.F. 16). Although itesgble that trial counsel had would not
have testified as anticipated and would have tedtthat he had a reasonable trial
strategy for not requesting the lesser-includettucions, such a determination is

appropriate only after trial counsel testifiesaots supporting such a conclusion at an
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evidentiary hearing. Thus, the motion court’s ing$ of fact and conclusions of law
denying Mr. Watson'’s claim without an evidentiagahing was clearly erroneous.

Mr. Watson alleged that trial counsel did nota@steasonably competent counsel
would have acted and prejudiced Mr. Watson (Supp. 16). Mr. Watson alleged that,
if granted an evidentiary hearing, he was willimgl available to testify that he trusted
trial counsel to request all instructions relevanis defense, including lesser-included
offense instructions if applicable (Supp. L.F. I8-1Mr. Watson alleged that he would
testify that trial counsel never advised him thatbuld submit a lesser-included offense
instruction (Supp. L.F. 17).

Also, Mr. Watson alleged that, if granted an evidey hearing, trial counsel
would testify that he did not request the submissiban instruction on the lesser-
included offenses of robbery in the second degneléoa felony stealing, and that he had
no reasonable trial strategy reason for failingacso (Supp. L.F. 17). Mr. Watson
alleged that, given trial counsel’s defense thethry,submission of a lesser included
instruction for robbery in the second degree anfidlany stealing would have been
appropriate (Supp. L.F. 17). Mr. Watson allegeat txpected the testimony of trial
counsel to show the unreasonableness of his fadurequest the submission of an
instruction on the lesser-included offense of assathe third degree (Supp. L.F. 17).

Mr. Watson further alleged that, had trial counseluested the submission of an
instruction on the lesser-included offense of assathe third degree, there is a
reasonable probability that the trial court wouivé submitted them (Supp. L.F. 17). If

the evidence shows a lack of an essential eleniegheareater offense, and the lack of
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this essential element authorizes not only acquiftthe greater offense but conviction
of the lesser, then instruction on the lesser-uetlioffense is requiredate v. Pond,
131 S.W.3d 792, 794 (Mo. banc 2008te v. Crane, 728 S.W.2d 656, 658 (Mo. App.
S.D. 1987).

“If the evidence supports differing conclusions jbhdge must instruct on each.”
State v. Williams, 313 S.W.3d 656, 659-660 (Mo. banc 2010) (cithogd, 131 S.W.3d at
794). “[T]he trial court should resolve any douist$avor of instructing on the lower
degree of the crime, leaving it to the jury to decof two or more grades an offense, if
any, the defendant is guilty. &ate v. Edwards, 980 S.W.2d 75, 76 (Mo. App. E.D. 1998)
(citing Sate v. Santillan, 948 S.W.2d 574, 577 (Mo. banc 1997)).

Here, as stated in the preceding paragraphs, tteree provided a basis for
acquittal of Mr. Watson of robbery in the first deg, possibly conviction of robbery in
the second degree, but also the lesser-includedss#fof robbery in the second degree
and would have also provided a basis for his cdioviof the lesser-included offense of
felony stealing. Reasonable jurors could drawrariees from the evidence presented at
trial that Mr. Watson did not use force, but didganore than five-hundred dollars from
Check N Go or physically took the money from Yel&taull. Thus, if requested, the
trial court would have bearequired to submit a lesser-included offense instruction on
robbery in the second degree and felony stealing.

Consequently, Mr. Watson alleged sufficient faatsj not conclusions, not
refuted by the record, and of true, demonstratettizd counsel was ineffective and, but

for trial counsel’s ineffectiveness, the outcomévisf Watson'’s trial would have been
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different. In fact, it would appear that the jurglieved that no gun was used in the
incident as they acquitted Mr. Watson of armed grahaction (App. L.F. 42). Mr.
Watson also alleged that, if granted an evidenti@gring, he expected trial counsel to
testify that the jury sent down a question abowt ftavas they could convict Mr. Watson
of robbery in the first degree if there was no ¢8app. L.F. 18-19). Mr. Watson alleged
that, based on this evidence, he would demondtrateif given the opportunity to
convict Mr. Watson of either robbery in the secdedree or felony stealing, the jury
would likely have done so (Supp. L.F. 19).

Because Mr. Watson alleged facts, and not conetaswhich were not refuted by
the record, and if true, warrant relief, Mr. Watsdleged sufficient facts to justify an
evidentiary hearing. Thus, the motion court’s fing$ of fact and conclusions of law
denying Mr. Watson’s Rule 29.15 claim without afmdewtiary hearing are clearly
erroneous, and denied Mr. Watson'’s right to effectissistance of counsel, right to due
process of law, right to a fair trial, and rightgrmesent a defense in violation of his
constitutional rights under the Fifth, Sixth, ammblReenth Amendments to the United
States Constitution, and Article |, 88 10 14, aB¢g]}. of the Missouri Constitution. This
Court should reverse and remand for an evidenkiagying, or in the alternative, sustain
Mr. Watson’s motion, vacate his conviction and sane for robbery in the first degree in
relation to Count I, and grant him a new trial.

CONCLUSION
WHEREFORE, based on the Argument portion of Mridbva’s brief, Mr.

Watson requests that this Court find thatgnis se motion pursuant to Rule 29.15 was
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timely, or in the alternative reverse and remandafbearing on the matter, and that this
Court reverse the motion court’s findings of faetiaonclusions of law and remand for
an evidentiary hearing, or in the alternative redhom a new trial.

Respectfully submitted,

/s Matthew Huckeby
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