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JURISDICTIONAL STATEMENT and STATEMENT OF FACTS

The appellant Scott Barmore adopts the jurisdictional statement and statement of
facts set forth in his substitute brief filed on April 29, 2003 and incorporates them herein

by reference.



POINT RELIED ON

The motion court clearly erred in denying Mr. Barmor e s Rule 24.035 post-
conviction motion without an evidentiary hearing because a review of therecord
leaves a definite and firm impression that Mr. Barmore was entitled to a hearing
since he pleaded facts, not refuted by the record, which if proved warranted relief,
in that Mr. Barmore alleged that hisattorney did not act as a reasonably competent
attorney, in derogation of the Fifth, Sixth and Fourteenth Amendmentsto the
United States Constitution and Article One, Sections 10 and 18(a) of the Missouri
Constitution’s because his attor ney failed to inform him that if he accepted a
suspended imposition of sentence, the sentencing caps he agreed to aspart of his
plea bargain would no longer bevalid and he could be sentenced under thefull
range of punishment. At a minimum, the motion court should have allowed Mr.
Barmor e the opportunity to withdraw his plea when it became clear he could be
sentenced to terms of imprisonment greater than those he agreed to. The motion
court’sdenial of an evidentiary hearing prejudiced Mr. Barmore by foreclosing him
the opportunity to prove hisclaim. Had Mr. Barmor e known that he could be
sentenced under the full range of punishment if he accepted a suspended imposition
of sentence, he would not have pleaded guilty but would have proceeded to trial.

Brown v. State, 67 SW.3d 708 (Mo. App. E.D. 2002);

Missouri Constitution, Article |, Sections 10, 18(a);
U.S. Constitution, Amendments 5, 6, 14;

Missouri Supreme Court Rule 24.02(d) (4);



Missouri Supreme Court Rule 24.035;

Missouri Supreme Court Rule 83.08(b).



ARGUMENT

The motion court clearly erred in denying Mr. Barmor € s Rule 24.035 post-
conviction motion without an evidentiary hearing because a review of therecord
leaves a definite and firm impression that Mr. Barmore was entitled to a hearing
since he pleaded facts, not refuted by the record, which if proved warranted relief,
in that Mr. Barmore alleged that hisattorney did not act as a reasonably competent
attorney, in derogation of the Fifth, Sixth and Fourteenth Amendmentsto the
United States Constitution and Article One, Sections 10 and 18(a) of the Missouri
Constitution’s because his attor ney failed to inform him that if he accepted a
suspended imposition of sentence, the sentencing caps he agreed to aspart of his
plea bargain would no longer bevalid and he could be sentenced under thefull
range of punishment. At a minimum, the motion court should have allowed Mr.
Barmor e the opportunity to withdraw his plea when it became clear he could be
sentenced to terms of imprisonment greater than those he agreed to. The motion
court’sdenial of an evidentiary hearing prejudiced Mr. Barmore by foreclosing him
the opportunity to prove hisclaim. Had Mr. Barmor e known that he could be
sentenced under the full range of punishment if he accepted a suspended imposition
of sentence, he would not have pleaded guilty but would have proceeded to trial.

Asapreliminary matter, contrary to Rule 83.08(b), the state has altered the basis
of theclaim it raised inits appellate brief. On appeal the state conceded; now it opposes

Mr. Barmore' s request for an evidentiary hearing.



Also contrary to the state’s new position (Respondent’ s Substitute Brief 15), Mr.
Barmore’ s guilty plea was unknowing and unintelligent because it was based, in part, on
amistaken belief. The record reflects an unassailable basis for that mistaken belief: Mr.
Barmore' s petition to enter aguilty plea sets out the sentencing caps Mr. Barmore agreed
to as a predicate to his pleading guilty (Appellant’s Substitute Brief. 15, 16).

Mr. Barmore's plea counsel’ s failure to tell him that his plea bargain would not
remain in effect if he accepted a suspended imposition of sentence was not a collateral
consequence of hisguilty plea. Nothingis more central to a guilty pleathan the sentence.
Mr. Barmore's plea came as a direct result of his bargain with the State. While Missouri
precedent does not oblige plea counsel to inform clients about collateral consequences of
their pleas, plea counsel are required to inform clients about a plea’ s direct consequences.

Brown v. State, 67 S.W.3d 708 (Mo. App. E.D. 2002).

A direct consequence of a guilty pleais one which “definitely, immediately and
largely automatically follow[s] from the entry of a guilty plea.” (Respondent’s Substitute
Brief 14, Opinion, 4). The State' s sentencing recommendations no longer applied when
the plea court accepted Mr. Barmore' s guilty plea. Mr. Barmore's plea agreement thus
expired automatically and immediately following his guilty plea, as a direct consequence
of it, and not, as the State newly reasoned, because of his probation violation.
(Respondent’ s Substitute Brief 14,15).

Further, plea counsel’ s deficient advice about what could happen if he accepted a

suspended imposition of sentence related to the sentence Mr. Barmore could faceif his



probation were revoked. That sentence stemmed from and was a direct consequence of
his guilty plea.

Because this direct consequence had the concomitant effect of subjecting Mr.
Barmore to the whole range of punishment rather than the sentencing agreement reflected
in his pleabargain, it affected Mr. Barmore’s decision to plead guilty, was not refuted by
the record and warranted relief, as he has argued in his brief and as the State conceded on
appeal.

Respondent also wrongly contends that Rule 24.02(d)(4) does not apply because
Mr. Barmore received the benefit of his bargain (Respondent’ s Substitute Brief, 16). Mr.
Barmore was sentenced to prison terms greater than the sentencing caps expressed in the
plea agreement. Respondent misconstrues the terms of Mr. Barmore's bargain. The
irrefutable fact remains that after the probation revocation court revoked Mr. Barmore's
probation, the judge sentenced him pursuant to his guilty pleas to prison termsin excess
of those in the plea agreement.

Mr. Barmore did not receive the benefit of hispleabargain. The benefit of Mr.
Barmore’s bargain was the possibility of probation and the State’s specific sentencing
recommendations, not only probation. Once Mr. Barmore received sentences greater
than the ones the State recommended, Rule 24.02(b)(4) required he be given the chance
to withdraw his plea. That did not occur here.

The motion court clearly erred for the reasons stated above. The motion court’s
ruling denying Mr. Barmore relief violated his rights to due process and effective

assistance of counsel, as guaranteed by the Fifth, Sixth and Fourteenth Amendments to



the United States Constitution and Article I, Sections 10 and 18(a) of the Missouri

Constitution. This Court must reverse and remand this cause for an evidentiary hearing.
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CONCLUSION

WHEREFORE, for the forgoing reasons, appellant Scott Barmore prays that this
honorable Court reverse the motion court's denial of his Rule 24.035 Motion and remand

this cause for an evidentiary hearing.

Respectfully submitted,

Raymund J. Capelovitch
Missouri Bar #41537
Assistant Public Defender
100 S. Central, 2" Floor
Clayton, Missouri 63105
314-615-4778

Attorney for Appellant
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