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NO. SC 84342

IN THE MISSOURI SUPREME COURT

STATE OF MISSOURI exrel. MISSOURI DIVISION OF
MOTOR CARRIER AND RAILROAD SAFETY,
RELATOR,

VS.

THE HONORABLE DAVID W. RUSSELL, CIRCUIT JUDGE,
RESPONDENT.

Original Proceeding in Prohibition Against the Circuit Court of Clay County,

Missouri, the Honorable David W. Russell, Circuit Judge

BRIEF OF RESPONDENT

STATEMENT OF FACTS

Because there are severd parties involved herein, Respondent will hereingfter dso refer to
Rdaor as“MCRS’, to the Flantiffs Joe Wyant and Elizabeth Roe as Plarntiffs, to the Defendant City
of Excdsor Springs as the “City”, and to the Defendant | & M Rail Link as the “Railroad”.
References to Rdlator’s exhibits will be abbreviated as “REX.”, to the Petition for Writ of Prohibition
as“Writ”, to Respondent’s Answer to Rdaor' sWrit as“Answer”, and to Relator’ sbrief as“R.Br.”.

When reviewing the facts herein, the Court should be mindful thet the issue involving sovereign
immunity is narow. There are four dements to edablishing a waver of soveragn immunity: “(1) a

dangerous condition of the propety; (2) that the plantiff’'s injuries were a direct result of the



dangerous condition; (3) that the dangerous condition crested a reasonably foreseegble risk of thetype
of harm auffered by plantiff; and (4) thet the dangerous condition was negligently created by a public
employee or thet the public entity had actud or condructive notice of the dangerous condition”.

Summit by Boyd v. Roberts, 903 SW.2d 631, 635(Mo.App. W.D. 1995). In addition, thereisa

“threshhold quedtion” about whether or not the dangerous condition involves “a public entity’s
property”. Id. at 634 & 635.

Asreflected in its brief and Writ, Rdator has admitted that a dangerous condiition exiged a the
ralroad crossng and thet the dangerous condition proximately caused the injury. Reator does not
chdllenge the aufficiency of the petition asto the dements of forseeshility and notice, but these dements
are supported by the pleadings, paticulaly Paragreph 13. See, REx. B. Although Rdator’'s
arguments have evolved snce thefiling of its mation to dismiss, Relator gopears to be rasing two issues
one, whether or nat a rallroad crossing is public entity property of the MCRS (Writ, Suggetions In
Support); and two, even if deemed public entity property, “[ijntangible acts concerning property, such
as afalure to supervise or monitor it or to warn of its dangerous condition, do not creete a dangerous
condition”. (R.Br. 11).

As rdflected in Rantiffs petition for damages, Plantiffs have aleged that the City has aduty to
maintain and keep in a reasonably safe condition bath the roadway (McCleary Road) and the railroad
crossing because McCleary Road is a dity street and because McCleary Road intersects the railroad
aossng within the dty limits See, REx. B, Paagrgphs 2 and 4. Flantiffs dso dlege that the
Railroad has a duty to congruct and maintain good and suffident crossngs and crosswaks where its
ralroad crosses public roads, highways, and sreetsand aduty to condruct and maintain said crossings

in compliance with the rules and regulations of MCRS and of the City because it owns leasss or



otherwise contrals the McCleary Road crossing. See, REX. Paragraph 4. As to Rdaor, Rantiffs
dleged asfdlows
That the Defendant, Missouri Divison of Mator Carier and Railroad Sefety
(Divison) is a dae public entity crested pursuant to various laws of the Sate of
Misouri, induding Chepter 622, RSMo, to exercise regulaory and supervisory
powers, duties and functions rdaing to trangportation activities within the State of
Missouri, induding but not limited to ralroad corporations under Chepters 388 and
389, RSMo. Among ather things, the Dividon hes the exdusve power and duty to
recommend, regulae, edablish, and enforce minimum dandards pertaining to the
condruction, maintenance, dteration, and abalition of public and private railway grade
cossng, induding but not limited to the inddldion, operaion, mantenance
goportionment of expenses, and use of warning devices a ralway grade crossngs. The
Divison dso hed aduty to reguire Defendant | & M Rall Link and/or Defendant City to
condruct and maintain agood and sufficient crossng a McCleary Road and/or to warn
of any dangerous condiitions.
(REx. B, Paragraph 5).
Raintiffs dso identified Relator’ s aleged negligence:
a Falling to reguire the Defendant City and/or the Defendant
| & M Rall Link to maintain the railroad crossing in areasonably
sdfe condition or in agood and sufficdent condition.
b. Faling to require the Defendant City and/or the Defendant

| & M Rail Link to condtruct the crossing and gpproach gradesin



aressonably safe condition.

¢. Failing to make or enforce reasonable rules and regulaions and
minimum standards pertaining to the maintenance and/or
condruction of the railroad crossing.

d. Falingto dter or abdlish therailroad crossing, a grade or
otherwise, to remedy the dangerous condition of the crossing
and roadway of McCleary Road.

e Faling to require the Defendant City and/or the Defendant | & M
Rail Link to warn of the dangerous condition of the railroad

crossing.

(REx. B, Paragraph 13).

And, Pantiff further aleged that MCRS “knew or by usng ordinary care could have known of such

dangerous conditionsin time to remedy, remove, barricade, or warn of such conditions’. 1d.



POINTSRELIED ON

POINT ONE

Respondent did not err when it denied theM CRS s motion to dismiss because
theMcCleary railroad crossing as well asall railroad crossingsin Missouri arethe
public entity property of the MCRS in that the Missouri legislature has placed the
jurisdiction and control of railroad crossings in the MCRS, in that the Missouri
legislature has created and imposed a duty upon MCRS to ensure that railroad
crossings are safe for use by the public, and in that the Missouri legislature has
granted MCRS the exclusive power to require railroad corporations to construct
and maintain safe crossings.

Alexander v. State, 756 SW.2d 539(Mo.banc 1988).




Summitt by Boyd v. Roberts, 903 SW.2d 631(Mo.App. W.D. 1995).

Tillison v. Boyer, 939 SW.2d 471(Mo.App. E.D. 1996).

Martin v. Missouri Highway and Transportation Dept., 981 SW.2d 577

(Mo.App. W.D. 1998).

MO.REV.STAT. Section 389.610(1996).

MO.REV.STAT. Section 537.600(1989).

MO.REV.STAT. Section 622.090(2000).

MO.REV.STAT. Section 622.240(1996).

MO.REV.STAT. Section 622.250(1996).

MO.REV.STAT. Section 622.260(1996).

POINT TWO

Respondent did not err when it denied theM CRS s motion to dismiss because
Plaintiffs state a cause of action establishing that the McCleary railroad crossing is
the public entity property of the MCRS in that Plaintiffs refer to and invoke the
statutory authority placing railroads under thejurisdiction and control of MCRS, in
that Plaintiffsidentify the duties of MCRS to enfor ce safety standards asto railroad
crossing, and in that Plaintiffs allege that MCRS failed to enforce the safety
standards and/or failed to require the City or the Railroad to construct or maintain
the crossing and approach grades in a reasonably safe condition and/or failed to
requirethe City or the Railroad to warn of the danger ous condition.

Nazeri v. Missouri Valley College, 860 SW.2d 303(Mo.banc 1993).

Ritterbusch v. Holt, 789 SW.2d 491(Mo.banc 1990).
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Bowman v. McDonald’s Corp., 916 SW.2d 270(Mo.App. W.D. 1995).

MO.REV.STAT. Section 389.610(1996).

ARGUMENT
POINT ONE
Respondent did not err when it denied theM CRS s motion to dismiss because
theMcCleary railroad crossing aswell asall railroad crossingsin Missouri arethe
public entity property of the MCRS in that the Missouri legislature has placed the
jurisdiction and control of railroad crossings in the MCRS, in that the Missouri
legislature has created and imposed a duty upon MCRS to ensure that railroad
crossings are safe for use by the public, and in that the Missouri legislature has
granted M CRS the exclusive power to require railroad corporations to construct
and maintain safe crossings.

Standard of Review

11



Because the issues heran invalve the waver of sovereign immunity under MO.REV.STAT.
Section 537.600 and a condruction of that gatute, this Court will employ agrict congtruction sandard,
but in doing so, the Court will aso consder the words in the subject atute and related Satutes in ther
plan and ordinary meaning to ascertain the intent of the legidaure  Convoluted and condrictive

interpretations should not be adopted. See, eq., James v. Farrington, 844 SW.2d 517,

520(Mo.App. W.D. 1992); Dorlan v. City of Springfield, 843 SW.2d 934, 938(Mo.App. SD.

1992); Alexander v. Sate, 756 SW.2d 539, 542(Mo.banc 1988).

Public Entity Property

As reflected in Section 537.600.1(2), the injury must be “caused by the condition of a public
entity’s property . . ”. The term “public entity’s property” is not defined by statute, but it has been

addressed in @ leest five casess — namdy, Dorlan v. City of Springfield, 843 SW.2d

934(Mo.App. SD. 1992); James v. Farrington, 844 SW.2d 517(Mo.App. W.D. 1992);

Summitt by Boyd v. Roberts, 903 SW.2d 631(Mo.App. W.D. 1995); Tillison v. Boyer, 939

SW.2d 471(Mo.App. E.D. 1996); Martin v. Missouri Highway and Transportation Dept,

981 SW.2d 577(Mo.App. W.D. 1998).

In Dorlan, theinjury occurred as aresult of afdl which was caused by a dangerous defect ina
sdewdk. The “City” owned the Sdewak. 843 SW.2d a& 937. A second defendant, the Regents,
owned property adjacent to the sdewdk, having apossihility of areverter of ownership to the Sdewak

if the City abandoned the property. 1d. at 937 & 938. In rgecting this type of “ownership” as being



within the definition of public entity’s property, the Dorlan Court recognized thet the “public entity
must control the property in order to take gppropriate action” and thet the “Regents have no right or
obligation to contral or maintain the Sdewalk regardiess of ther reversonary property interests’. 1d. a
938 & 939.

In James, the defendant public entity did not own the premises, but insteed leased and actudly
occupied the premises The plaintiff dleged that her injuries occurred as a result of a fal which was
caused by a dangerous and defective wooden step. She dso dleged that the defendant failed to
remedy, remove, or warn of the dangerous condition. 844 SW.2d a 518 & 519. The defendant
assated that the definition of “public entity property” should be “narrowly congtrued to include only
that property which is owned by a public entity, regardess of the contrdl it may exat over such
property”. Id. at 520. (Emphesisinarigind). The James Court rgjected this assartion based upon the
dictionary definition of property, the common law of premises lidhility, and the retatements of torts
involving premises liahility, ruling that “[under the facts of the present case, a definition of the term
‘public entity’s property’ includes the exdusve control and possesson of ” the premises.  Id.
(Emphadsours).

Inthe Summitt case, theinjury occurred on agae highway which the plaintiff dleged to beina
dangerous condition because of a falure to “locate proper Sgns, induding, but not limited to, schooal
crossing 9gns, flashers, reduce speed limit Sgns and pededtrian crosswak aress panted on the
pavement”. 903 SW.2d a 633 & 634. The plaintiff named as defendants the “MHTC”, the “City”,
and the “School Didrict”. In recognizing that the MHTC was potentidly lisble, the Summitt Court
noted thet the highway was the “public entity property” of MHTC because various Missouri datutes

placed the juridiction and control of highways under the MHTC, induding the condruction and

13



maintenance of the highway sysem, generd supervison and contral, and the “authority to place danger
dgnds and waning 9gns’.  Id. & 635. In recognizing thet the highway was nat the public entity
property of the City or the Schoal Didtrict, the Summitt Court stated thet “[n]either the Schodl Didtrict
nor the City had exdusive contral or possesson of the property a issue, AA Highway, the MHTC
does’. Id. In other words, neither the City nor the School Didrict hed any statutory authority or actud

ability to contral the property. 1d., dso discussng the Crofton and James cases.

InTillison, a dead tree was located near the public entity’s property line, but was on private
property. 939 SW.2d a 472. Apparently, the tree fdl, sriking the plaintiff while she was walking on
the public entity’s property. The plaintiff assarted thet the public entity was “lidble in its falure to warn
snce it has prior knowledge that parts of the dead tree had previoudy fdlen onto its property”. Id.
The Tillison Court rgjected plaintiff’s assertions because “there are no facts dleged in the Tillisons
petition to show the hospita had control over the deed treg”. Id. 1n o conduding, the Tillison Court

cited the Dorlan and James cases for thar andyses of the definition of public entity’s property,

joining the other digtricts “in recognizing the term ‘of the property’ includes having exdudve control
and possession of the property”. Id. a 473. (Emphasisours). TheTillison Court dso noted thet the
petition did not “dlege thet the tree was hanging over or leaning over onto the hospitd’ s property”. Id.
In Martin, atree was located 24%2 feat from the roadbed of the highway. After examining
various dautesinvaving MHTC' s jurisdiction and contral of the highway sysem, its responshility to
establish rights of way, and its responghility to remove obstructions, induding trees, the Martin Court
recognized that “MHTC has control over the surface of the entire right-of-way to the extent necessary
for highway purposes to the exdusion of any owner of the fee and is respongble for any cutting or

mowing of vegetation growing in the right-of-way necessary for the sfety of drivers’. 981 SW.2d a&

14



580 & 581. TheMartin Court dso conduded that “the facts of the case a bar establish that MHTC
assumed aduty to creste safe ‘ dear zones for motorigts’. Id. at 580.

Thus, the definition of public entity’s property indudes premises owned by the public ertity,
possessed by the public entity, under the satutory jurisdiction and control of a public entity, or under
some other type of control which would create a duty upon the public entity to remedy the dangerous
condiition.

With regard to railroad crossings, numerous satutes place these crossngs under the juridiction
and control of MCRS. For example, Section 389.610.1 bars the condruction of ralroad crossngs
“without firg having secured the permisson of ” MCRS. Section 389.610.3 requires the MCRS to
“make and enforce reasonadle rules pertaining to the condruction and mantenance of all public
grade crossngs” (Empheds ours).  Section 389.6104 grants MCRS the “exclusive power to
determine and prescribe the manner, induding the paticular point of crossng, and the terms of
ingdlation, operation, maintenance, goportionment of expenses, use and warning devices of eech
crossing of apublic road, street or highway by aralroad’. (Emphasisours). And, Section 389.610.5
grants the MCRS the “exclusive power to dter or aolish” unsafe crossngs. Section 622.090(1)
extends the “jurisdiction, supervison, powers, and duties of ” MCRS to dl ralroads within the Sate.
Section 622.250 grants MCRS the “generd supervison of dl common carriers’ which indudes
ralroads. See, Section 622.100(1). MCRS ds0 has the power to investigate, inquire, and require
ralroads to “maintan and operate its ling, plant, system, equipment, goparatus, tracks and premisesin
such manner as to promate and safeguard the hedth and safety of its employees, passenger, cusomers,
and the public’. See, Sections 622.240.1 and 622.260.1. In addition, the Court should note thet in

Leathers v. Missouri Highway and Transportation Commission, 961 SW.2d 631(Mo.App.

15



W.D. 1995), the Court of Appedls recognized that Section 389.640, now Section 389.610, “conferred
upon the PSC [now MCRSY] the exclusive right to determine whether to permit [railroed] intersections
and, if authorized, to specify where, when, and in what manner the intersection should be congtructed”
aswdl asthe* exclusive jurisdiction over the establishment, indallation, operation, mantenance and
goportionment of expense and protection of such crosangs’. 1d. a 85. (Emphasis ours).

Thus, MCRS hes jurigdiction and control over dl ralroad crossngs in Missouri, induding the
exdusve right to require the City and the Railroad to correct dangerous conditions & railroad crossngs
and to take actud possession and contral of arailroad crossngsto the exdusion of the City or Railroad.

Ancther reason for dedaring dl ralroads to be the public entity property of the MCRS is that
various datutes d o cregte and impose aduty upon MCRS to ensure that railroad crossings are sife for
use by the public. For example, Section 389.610.3 nat only requires MCRS to make, but dso to
enforce, rules invalving the condruction and maintenance of dl public crossings. Throughout Section

389.610 as wdl as Sections 622.240, 622.250, and 622.260, the safety of ralroad crossngs is

emphasized, and the legidature has placed such maters under the exdusive jurisdiction and control of
MCRS, requiring it to supervise, ingpect, investigate, keep informed, and act on its own mation or
complant of athers. Even Rdaor’s name reflects its purpose — Divison of Motor Carrier and Railroad
Sdey. FHndly, as recognized by the Leathers Court, the legidature has determined thet pubic safety
interests are better sarved by dlowing the PSC [now MCRY] to assume jurisdiction over railroad
crossngsin an effort to avoid injury to the public before it occurs’. 961 SW.2d at 85 & 86.

The Court should dso consder athird reason for declaring dl railroad crossingsto be the public
entity property of the MCRS — pedificdly, that the legidaure has granted MCRS subgtantid powersto

enforce safety dandards and punish violators. Contrary to Relator’s intimations that the enforcement

16



process is cumbersome (R.Br. 16-18), the informad and formd procedures for commencing actions and
obtaining injunctive rdief, the rights of ingpection and access to documents and things, the favorable
burden of proof, and the pendties for violaions as reflected in Sections 622.240 to 620.550
undoubtedly enable the MCRS to effectively ded with any railroad company’ s oppogtion to correcting
an dleged dangerous condition a arailroad crossing. In addition, for purposes of tort ligbility, even a
ample written natice of the aleged dangerous condition from the MCRS to the railroad company, see,
Section 622.260.2, would potentidly shift any and dl respongbility on the part of MCRS to the railroad
because the railroad has a continuing duty to “congtruct and maintain good and sufficient crossngs’,
e, Section 389.610.2, and because the MCRS could effectivdy argue thet the written notice is just
thefird gep in a potentidly lengthy processiif the railroad company does not respond in atimely and/or
ressonable manner or res s corrective action.

Thus, when determining whether or not cartain premises are a public entity’ s property, if thereis
an absence of ownership or actud possession, the courts should consider the public entity’s nature and
extent of jurigdiction and contral, the duty to protect the public, and the ability to reguire the owner or
possesor to remedy dangerous condiitions.  In light of these three factorss MCRS is not merdy a
regulatory agency as Rdator assarts, but aso an enforcement agency with aduty to safeguard the public
from dangerousrailroad crossngs. Clearly, railroad crossngs are the public entity property of MCRS,

Although the issues herein should end with a determination thet railroad crossngs are the public
entity property of MCRS, Relaor raises another issue in Part B of its argument (R.Br. 19-22) which
seams to involve an assartion thet even if cartain premises are a public entity’s property, the public
entity’ sfailure to parform “intangible acts’, such as “afailure to supervise or afalure to warn, does not

cregte a dangerous condition”. (RBr. 20 & 21). Rdator bedcdly rdies upon four cases Tyler,

17



Necker, Tillison, and O’ Dell. (R.Br. 19-22). Respondent respectfully submits thet these cases do

not support Relator’s propostions. In fact, the Necker and Tillison cases clearly rgect such a

nation.

TheTyler caeisreadily diginguishable because the Tyler Court’s ultimate holding was basd

on its condugion thet the premises was nat the public entity property of the Housing Authority:
The property in question in the case & bar was owned by a Mr. and Mrs.

White. It was not public property and the only negligence dleged agang the

housing authority was in its falure to supervise, contral and ingpect the property of the

Whites enralled in the Section 8 Exiding Housing Program.

781 SW.2d a& 113. (Emphasisours).

Whether or not this holding would be the same under the “enlightened approach” reflected in
Respondent’s arguments  hereinbefore is unknown since the determination of public entity property
should depend upon the concrete facts of each case being andyzed in light of Respondent’ s proposed
three-part test. However, dl of the Courts of Appeds have rgjected the arguments thet the definition of
public entity’ s property islimited to ownership.

In Necker, the Court of Appeds smply recognized well-sdttled law thet for the property or
premises “to be dangerous, there must be some defect, physical in nature” 938 SW.2d a 655.
(Emphasisours). Absent aphysicd defect, “physicd deficency”, or “physcd threat”, there is no duty
to “intangibly act”, such asto superviseor warn. 1d. However, if there is a physicd defect, a physicd
deficency, or phydca threat which crestes a dangerous condition, the public entity has a duty to adt,

whether tangibly or intangibly. 1d.

18



In Tillison, the issue involved whether or nat a “nonkphysica condition can be dangerous
because its existence poses a physicd threet”. 939 SW.2d a 473. The Tillison Court rgected this
notion, athough it did recognize that the deed tree could have been a physicd dangerous condition if the
tree had been owned by the public entity, located on the public entity’s property, “hanging over or
leening over onto the’ public entity’s property, or otherwise under the public entity’s contral. 1d. at
473 & 474.

In O’'Déll, the plantiff gopears to have idetified a physcd defect in the public entity’s
property —namely, awet cailing tile located under alesking seem pipe which collgpsed because of the
weight of the water. 21 SW.3d @ 56. The O’Dell Court’s rdiance on the Necker case for the
propostion thet “intangible acts such as inadequate supervison . . . do not crege a dangerous
condition”, id. & 58, is a firg confusng, but is explained by the O’ Dell Court’s condusion tha the
plantff “only arguesthat MDOC s fallure to ingpect the pipes crested the dangerous condition on the
property of FCC”. Id. (Emphedsours). The O’ Dell Court dso declared that “[b]ecause gppdlant
has nat dleged any other facts of negligence on the part of MDOC or its employees other then failure to
ingpect the pipes, her dam does not meat eech and every dement of the ‘dangerous condition’
exception”.  1d.  Apparently, the dlegations were doser to a Stuation involving “a public entity’s
property, in some remote way, presaged the commission of atort by ancther party.” See, Alexander,
756 SW.2d a 542, discussng Kanagwa. Had the plaintiff dleged that MDOC knew or could have
known of the physicd condition of the celing tile but failed to remove the tile, then there should have
been auffident ultimete facts because the tile would have been the public entity property of MDOC,
there would have been a duty of care to protect the vistors in the room, and MDOC would have hed

the ability to remedy the dangerous condition. The Court should dso note that the O’Dell Court
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further ruled that the plaintiff faled to prove the “fourth dement” of waver — that is actud or
condructive knowledge of the dangerous condiition.

This Court should dso note thet the Necker and Tillison, cases actudly involve the “firg

dement” of edabdlishing a waver of soverdagn immunity — namdy, a dangerous condition of the
property. Both cases dfirm well sattled law that the dangerous condition mugt be of a physicd nature
before there is any duty to act, whether tangibly or intangibly. For the purposes herein, Rdaor has
admitted thet a dangerous condition exiged in the McCleary ralroad crossing. (Writ, Paragraph 2).
The defect or defidency in the ralroad crossng is physicd — “induding but not limited to broken
agphdt, potholes, uneven and rough surfaces, loose grave, broken and loose railroad ties, and uneven
ralroad tracks, combined with a steep downhill dope south of the crossng’. (R.Ex. B, Paragraph 7,
RBr. 6). Based on these dlegaions, Plaintiffs further dleged that “there was an dosence of sufficient
warning sgns or devices to natify the public of these dangerous conditions’. (REX. B, Paragreph 7).
Clearly, “the condition here was dangerous because its existence, without intervention by third parties
posed aphysicd threat to” Plantiff’sson. Alexander, 756 SW.2d a 542. Thus, Rdaor had a duty

to tangibly and/or intangibly act.

POINT TWO

Respondent did not err when it denied theM CRS s motion to dismiss because

Plaintiffs state a cause of action establishing that the McCleary railroad crossing is
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the public entity property of the MCRS in that Plaintiffs refer to and invoke the
statutory authority placing railroads under thejurisdiction and control of MCRS, in
that Plaintiffsidentify the duties of MCRS to enfor ce safety standards as to railroad
crossing, and in that Plaintiffs allege that MCRS failed to enforce the safety
standards and/or failed to require the City or the Railroad to construct or maintain
the crossing and approach grades in a reasonably safe condition and/or failed to
requirethe City or the Railroad to war n of the danger ous condition.

Standard of Review

Although numerous cases redite the gandard of review as to a motion to digmiss for falure to
date a cause of action, Respondent submits the fallowing:

A moation to digmiss for falure to Sate a cause of action is Lldy atest of the
adequecy of the plantiff's petition. 1t assumes that dl of plantiff’s averments are true,
ad liberdly grats to plantiff dl ressondble inferences therefrom.  Sullivan v.
Carlisle, 851 SW.2d 510, 512(Mo.banc 1993). No atempt is made to weigh any
facts dleged as to whether they are credible or persuesve.  Indead, the petition is
reviewed in an dmog academic manner, to deemine if the facts dleged meat the

dematsof a

recognized cause of action, or of acause that might be adopted in that case.

Nazeri v. Missouri Valley College, 860 SW.2d 303, 306[1,2](Mo.banc 1993).
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A peition is auffident to withstand a mation to dismiss for falure to Sae a dam if it
invokes subdtantive prindples of law entitling plaintiff to rdief and dleges ultimate facts
informing defendant of that which plaintiff will attempt to establish a trid. [dtations
omitted]. It isnot to be dismissed for mere lack of definiteness or certainty or because
of informelity in the Satement of an essantid fact. [citation omitted).

Ritterbusch v. Holt, 789 SW.2d 491, 493[1,2](Mo.banc 1990).

“Evidentiary facts supporting ultimate facts are not required to be pled.” Bowman v. McDonald's

Corp., 916 SW.2d 270, 279[18](Mo.App. W.D. 1995).
In light of these dandards, Plantiffs have suffidently dated a cause of adtion. Frg, Plantiffs
have invoked subdantive prinaples of law entitling them to rdief:
That the Defendant, Missouri Divison of Motor Carrier and Rallroad Sfety
(Divison) is a dae public entity crested pursuant to various laws of the Sate of
Misouri, induding Chepter 622, RSMIo, to exardse regulaory and supervisory
powers, duties and functions rdaing to trangportation activities within the State of
Missouri, induding but not limited to rallroad corporations under Chepters 388 and
389, RSMo. Among ather things, the Divison hasthe exclusive power and duty to
recommend, regulae, esablish, and enforce minimum dandards pataining to the
condruction, maintenance, dteration, and abadlition of public and private railway grade
cossngs induding but not limited to the inddlaion, operation, mantenance,
goportionment of expenses, and use of warning devices & rallway grade crossngs

(Emphedsours). (REX. B, Paragraph 5).



These dlegations refer to Chapter 622, RSMo, and track the various provisons of MO.REV.STAT.
Section 389.610, which contain the “subdantive prindples of law”, placdng ralroads under the
juridiction and control of the MCRS.  Rlantiffs then dlege thet ultimate fact thet the “ Divison dso hed
adutytorequire Defendant | & M Rail Link and/or Defendant City to condruct and maintain a good
and auffident crossng & McCleary Road and/or to warn of any dangerous conditions’.  (Emphesis
ours). Pantffs further identify Relator’s falures as to various legd duties, sdtting forth five acts of
negligence, induding that MCRS failed to enforce the sefety Sandards and/or failed to reguire the City
or the Rallroad to condruct or maintain the crassing and gpproach grades in a reasonably sefe condition
and/or falled to require the City or the Railroad to warn of the dangerous condtion  Plantiffs dso dlege
that Reaor “knew or by using ordinary care could have known of such dangerous conditionsin timeto
remedy, remove, barricade, or warn of such conditions’. (REX. B, Paragraph 13).

Contrary to Relaor’s assartion that these dlegations “are nothing more than dlegetions thet
Ralroad Safety faled to perform an intangible act with respect to cartain property” (R.Br. 22), these
dlegations put Rdlator on natice of that which Plaintiffs will attempt to establish & trid, induding that
ralroad crossings are the public entity property of MCRS, that the physica condition of the McCleary
crossing was dangerous because of its exigence, and that MCRS sfailure to intervene posad a physicd
threat to members of the public using the crossng and specificaly to Plantiffs son.

CONCLUSION

For the reasons stated hereinbefore, Respondent repectfully requests the Court to afirm his

ruling, finding thet McCleary railroad crossing aswell as dl railroad crossngs in Missouri are the public
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entity property of Rdator MCRS and that Plaintiffs have Sated a cause of action that McCleary railroad

crossing isthe public entity property of Rdator, and for such other rdief asthis Court desmsjud.
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