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ARGUMENT
The trial court erred in granting summary judgment in favor of Rodney and Diane
Glass because their demand letter failed to follow the requirements of section
443.130 RSMo. 2000 in that it did not reference section 443.130 and did not

request that the deed of release be sent within 15 business days.

Firs Nationa Bank, N.A. (“First Nationd Bank”) asserted in its Appellant’s Brief that this

apped is governed by Lines v. Mercantile Bank, N.A., 70 SW.3d 676 (Mo. App. 2002), which

hdd that the demand letter sent by the plantiffs was not sufficient to invoke the pendty
provided by section 443.130.1 RSMo. 2000' because the letter did not reference section
443.130 and did not request a deed of release within 15 business days. Lines 70 SW.3d at
680. In their Respondents Brief, the Glasses argue that First National Bank has given Lines
an ovely broad reading and misdated its hdding? (Resp. Br. p. 19).  Specificaly,
Respondents argue that the holding in Lines is very limited and applies only to the specific
dtuation exiding between the plantiffs and Mercantile Bank whereby the plantiffs demand
letter incorporated the settlement agreement and its provison for release of the deed of trust
and did not invoke the provisons of section 443.130. (Resp. Br. pp. 19-20).

While the holding in Lines was limited to the particular facts presented in that case,

nothing in the opinion suggedts that the andyss employed by the Missouri Court of Appeals

Al future statutory references are to RSMo. 2000 unless otherwise indicated.

’Referencesto the Legd Filewill beasfollows, L.F. Vol. _,p. . Referencesto
Respondents' Brief will be asfollows. Resp. Br. p. .
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in reaching its holding is in any way limited. Moreover, the Glasses atempt to digtinguish
Lines by applying an overly srained interpretation of the facts. It is tenuous to argue that Lines
is inapposite because of the existence of the settlement agreement that was reached between
the plantiffs and Mercantile Bank. The sdtlement agreement was merely the vehicle by which
the plantiffs security interests were satisfied and released. 70 SW.3d at 677. The focus of
the Court of Appeds decison was that the plaintiffS demand letter did not sufficiently invoke
the provisions of section 443.130. 1d. at 680.

Fndly, any agument that Lines is ingppodte based on the existence of a settlement
agreement is undermined by the Supreme Court of Missouri’s recent decison in Garr V.

Countrywide Home Loans, Inc., SC85578, 2004 Mo. LEXIS 95 (Mo. banc July 1, 2004),

which dso hdd that the plantiffs demand letter was inaufficent to place the financid
ingtitution on notice that section 443.130 was being invoked.® Id. at *7.

In Gar, Countrywide Home Loans, Inc. (“Countrywide’) appeded from the grant of
summary judgment in favor of the Garrs for violation of section 443.130. 1d. a *1. Because
Countrywide dleged that section 443.130 was unconditutiond, the case was heard before the
Supreme Court of Missouri under its exclusive gopellate jurisdiction. |d.

The Garrs signed a promissory note in March 2002 in favor of Mortgage Resources for
$165,000.00, and a deed of trust secured the note. Id. Mortgage Resources assigned its

interest in the note and deed of trust to Countrywide. Id. a *2. Shortly after this assgnment,

3Docket entries from Case.net show that aMation for Rehearing was not filed in
Garr v. Countrywide Home L oans, Inc., SC85578, and a mandate was issued by the Supreme
Court on July 19, 2004.




the Garrs refinanced their home with another mortgage lender, Matrix Financial. 1d. Mr. Garr
maled the ful payoff amount for the note and Countrywide received the payment on August
2, 2002. Id. Also on that date, Mr. Gar sent a letter via certified mall, return receipt
requested to Countrywide. 1d. The letter stated:

On Augug 2, 2002, we closed on our Marlann Drive home. On
August 8, 2002, | confirmed via the Countrywide Automated
Customer Service Line that our loan with Countrywide Home
Loans was pad in ful on Augug 8, 2002 and that an escrow
balance of $60.84 would be refunded to me. We 4till have not
recelved a Deed of Release to release the lien agangt our
persona resdence a 1417 Marlann Drive, Des Peres, Missouri
63131.

We ae demanding immediaie release of the Deed of Trugt
agang our Marlann Drive property. Enclosed is a check payable
to your inditution in the sum of $30.00 to cover the costs of
filing and recording the Deed of Reease regarding the
transaction. Please deliver in hand to me evidence of the release
of the Deed of Trus. In the event the Deed of Release has
already been sent, please return my check to above listed address.
Id. at *2-3.

This letter was received by Countrywide on August 12, 2002, and a deed of release was
prepared directing the recorder of deeds to mail the recorded deed to the Garrs, as instructed
in the letter. 1d. a *3. The deed of release was recorded on August 26, 2002. 1d. On
September 3, 2002, Mr. Garr sent a second letter by regular mail to Countrywide dtating that
he and Mrs. Gar were seeking damages agangt Countrywide Home Loans for the flagrant
violation of section 443.130. Id. a *3-4. Mr. Gar demanded in the letter that Countrywide

forfdt the Statutory penalty of 10 percent and ddiver a sufficient deed of release within 10



days of the letter or suit would be filed. 1d. a *4. The Garrs were mailed a copy of the deed
of release on September 12, 2002. 1d.

The Garrs filed alit againg Countrywide and the case was submitted to the trid court on
cross-motions for summary judgment. 1d. The trid court ruled in favor of the Garrs. 1d. at *4-
5. Countrywide's first point on appeal was tha the Garrs letter of August 8, 2002, was not
sufficient to invoke section 443.130. Id. at *5.

In andyzing this fird point, the Supreme Court recognized that section 443.130 is pend
in nature, so it must be strictly construed. Id. a *6-7. For this reason, any demand letter
purporting to invoke section 443.130 should closely track the language of the statute to place
the mortgagee on notice that a statutory demand is being made. 1d. a *7. The Supreme Court
found tha the Gars letter was inauffident to place Countrywide on notice that section
443.130 was being invoked. 1d.

Fird, the Gars demanded an “immediate release” of the deed of trudt, rather than
dlowing for 15 busness days for Countrywide to respond as dlowed under the statute. Id.
Second, the Garrs demanded that Countrywide record the deed of release, which is an action
not required by the statute. Id. Findly, “reading the Gars letter as a whole, nothing places
Countrywide on notice that the Garrs are making a demand under section 443.130, whether
directly, by reprinting, citing, or referencing, or otherwise” 1d.

The Supreme Court of Missouri recognized the holding in Martin v. STM Mortgage Co.,

903 S.W.2d 548, 550 (Mo. App. 1995), that the dtatutory demand need not consst of any

particular form of words. Nevertheless, the Court found Martin inapposite because the demand



letter in that case apparently included a recitation of section 443.130 that was sufficient to
place the mortgagee on notice that the dtatute was being invoked. Id. a *8. Because the
August 8, 2002, letter did not sufficiently track the statutory requirements of section 443.130,
the judgment in favor of the Garrswas reversed. |d.

Contrary to the argument submitted in Respondents Brief, the letter authored by Rodney
Glass in the indant case is drikingly amilar to the Gar letter that was ruled insufficdent to
invoke the datutory penaty in section 443.130. First, neither letter specifies the 15-day
compliance period in section 443.130. The Garr letter requested an “immediate rdeass” and
the Glass letter requested a “deed of release promptly.” 2004 Mo. LEXIS 95, a *7; L.F. Vol.
I, p. 144. Second, both letters requested that the mortgagee record the deed of release. The
Garr letter stated that a check was enclosed to “cover the costs of filing and recording the
Deed of Release regarding the transaction.” 2004 Mo. LEXIS 95, a *2-3. The Glass letter
stated that a check was enclosed “as and for costs, including recording fees, for the filing and
recordation of the deed of release” L.F. Vol. |, p. 144. Findly, neither letter read in its
entirety, is aufficdet to place a mortgagee on notice that a demand is baeng made under section
443.130. Neither letter references, cites, or reprints section 443.130 or its dtatutory
requirements. L.F. Vol. I, p. 144.

As in Garr, the Glass letter is inauffident to invoke section 443.130 because it does not
closdy track the language of section 443.130 to place First National Bank on notice that a
satutory demand is being made. Pursuant to this precedent from the Supreme Court of

Missouri, this Court should reverse the grant of summary judgment in favor of the Glasses.



[I. The trial court erred in granting summary judgment in favor of Rodney and Diane
Glass because First National Bank of St. Louis, N.A. fulfilled its obligations under
section 443.130 RSMo. 2000, in that it executed the Glass deed of release and
forwarded it to the St. Louis County Recorder of Deeds office prior to receiving
Rodney Glass's demand letter, but due to circumstances beyond the control of
First National Bank, the deed of release was not recorded within 15 business days.
Firgd Nationa Bank refers this Court to pages 25-28 of Appelant's Brief for a full

recitation of the facts and law in support of its second Point Relied On.

[I1. The trial court erred in granting summary judgment in favor of Rodney and Diane
Glass because their predatory use of section 443.130 RSMo. 2000 for personal
financial gain is not within the legidative intent of the statute to facilitate the
clearing of title through the filing of deeds of release because the Glasses have not
suffered any prgudice from the failure to receive the deed of release given that
they have been able to successfully refinance their home mortgage on three
subsequent occasions, each time attempting to collect the penalty provided within
section 443.130.

In response to the argument advanced by First National Bank that the Glasses have not
suffered any prejudice from the failure to receive the deed of release given that they were able
to successtully refinance ther home mortgage on three subsequent occasions, the Glasses

assert, without any citation to the Record on Apped, tha they were only able to refinance



because the title insurance company issued a hold hamless agreement to the refinancing
lender. Resp. Br. pp. 45-46. Because this argument lacks any support whatsoever in the
Record on Apped before this Court, it should be dricken from the Respondents Brief. See
Rule 84.04(i) (requiring that dl statements of fact shal have specific page references to the
legd file or the transcript). Neverthdess, any agreement entered into between a title insurance

company and the refinancing lender is clearly not relevant to the issues presented in this case.

IV. The trial court erred in granting summary judgment in favor of Rodney and Diane
Glass because they do not have sanding to challenge compliance with section
443.130 RSMo. 2000, in that the statute requires the deed of release to be
delivered to the person making satisfaction, which in this case is the lending
ingtitution subsequent to First National Bank of St. Louis, N.AA.,, and not the
Glasses.

By itsterms, section 443.130.1 requires that a mortgagee deliver a sufficient deed of

rdease to the “person meking satisfaction” of the mortgagor's debt. While the “person making

satidaction” and the “mortgagor” may sometimes be the same, there are ingtances where they

are not the same. For example, in a refinancing Stuation, the refinancing lender pays off the
mortgagor's debt, and is the “person meking satisfaction.” Therefore, the refinancing lender

is the party entitled to receive the deed of release under section 443.130.
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This issue was addressed in Masterson v. Roosevelt Bank, 919 SW.2d 9 (Mo. App.

1996), where the court hdd tha “if the legidature intended that only the mortgagor receive
the deed of release, regardless of who made the satisfaction, it would have smply used the
word mortgagor” indead of “person meking satifaction.” Id. a 11. This argument is
grengthened by the fact that the legidature did in fact use the word “mortgagor” in section
443.130.2. The legidature clearly knew how to specify “mortgagor” when that is wha was
meant to be specified.

The Glases characterize as a non-issue the drawing of any didtinction between a
mortgagor who pays off a mortgage debt and a “person making satisfaction,” such as a
refinancing lender who pays off a mortgagor's debt. Neverthdess, the digtinction is certainly
important in the context of refinancing Stuations and could certainly have been teken into
account by the legidaiure when dréfting the fird two sections of section 443.130. First, a
refinancing lender has a subgtantid interest in removing the prior lender’s lien from the
property that secures its new loan to the mortgagor. Second, the refinancing lender is better
equipped and more accustomed to recording real estate deeds than the mortgagor. Third, a
refinancing lender would not want to depend on a mortgagor to promptly and properly record
adeed of release, which might have an adverse impact on its collateral and/or lien status.

Pursuant to the express terms of section 443.130, First Nationa Bank could only be
subject to the statutory pendty if it falled to timely ddiver a sufficient deed of release to the
“person making satisfaction” - here, Nationa City Mortgage. L.F. Vol. I, p. 176. The Glasses

do not have standing to chalenge compliance with section 443.130 given that they were not
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the party meking satisfaction. For the foregoing reasons, this Court should reverse the grant

of summary judgment in favor of the Glasses.

V. The trial court erred in granting summary judgment in favor of Rodney and Diane
Glass because sections 443.060 and 443.130 RSMo. 2000 are unconstitutional in
that they violate the due process, equal protection, unlawful takings, and excessive
fines clauses of the United States Constitution and the Missouri Constitution.

In thar Respondents Brief and Memorandum Regarding Trandfer of This Cause to the
Missouri Supreme Court, the Glasses argue that Frst National Bank has not properly preserved
the conditutionad issues. Specificdly, the Glasses clam that First Nationa Bank did not
properly raise and preserve the congtitutional issues, that the issues are not rea and substantial
and are merdly colorable, and the congtitutiona issues were not ruled on by thetrid court.

Generdly, conditutiond issues mugt be raised a the earliest opportunity if they are to

be preserved for review. Call v. Heard, 925 SW.2d 840, 847 (Mo. banc 1996). This is

necessary in order to prevent surprise to the opposng paty and to dlow the trid court the
opportunity to identify and rule on the issue. 1d. The conditutiond issues were fully raised
by Firg Nationa Bank as dfirmative defenses in its firs two Answers and in its Second
Amended Answer, the latter of which was filed on April 21, 2003, (L.F. Vol. VI, pp. 1141-

1148),* and in the Supplementa Response in Oppostion to Plaintiffs Motion for Summary

“The Glasses have not raised any issue regarding the prior Answer or Amended
Answer filed by First Nationd Bank.

12



Judgment, filed on May 9, 2003. (L.F. Vol. VI, pp. 1178-1184). In addition, First National
Bank has extendvely briefed these issues in its Appdlant’s Brief. This is sufficient to preserve

the congtitutiona issues for gppelate decison. State ex rd. Webster v. Telco Directory

Publ'g 1992 Mo. App. LEXIS 1545, a *3 (Mo. App. Sept. 29, 1992) (holding that the

conditutiona issues were properly preserved and the Court of Appeds lacked jurisdiction).

While the Glasses argue that Firs Nationd Bank did not plead sufficient facts within
its Second Amended Answer and Supplementd Response, even a cursory glace at these
documents shows otherwise.  First Nationa Bank asserted its conditutional defenses and the
underlying facts in support with suffident particularity and wel in advance of judgment, which
was entered on December 31, 2003. (L.F. Vol. VI, pp. 1206-1209). See Wingon v.

Reorganized Sch. Digt., 636 SW.2d 324, 327 (Mo. banc 1982). Both the Glasses and the tria

court were wdl-apprised of First National Bank's congtitutional defenses. The purpose of the
rue requiring that conditutional issues be raised a the earliet opportunity is to prevent
surprise to the opposing party and permit the trid court an opportunity to farly identify and
rue on the issues. 1d. See also Cdl, 925 SW.2d a 847. The purpose of the rule was clearly

satisfied here. Wington, 636 S.W.2d at 327.

The Glasses ds0 take issue with the fact that First National Bank raised the

conditutiond issues in a Supplemental Response in Oppodtion to Paintiffs Motion for
Summary Judgment. First Nationd Bank sought leave of the tria court to file this response,

and leave was granted. (L.F. Vol. VI, p. 1175). Rule 74.04(c)(5) alows the tria court to grant

13



leave to the parties to file additiona papers not specificaly set forth in Rule 74.04. It became
necessary for Firg Nationd Bank to supplement its response in oppostion to the Glasses
motion for summary judgment based upon new documents obtained in discovery related to the
Glasses repeated datutory demand letters sent to their refinancing lenders.  The condtitutiona
issues were raised as a precautionary measure to ensure preservation.

In addition, the Supplemental Response was filed on May 9, 2003, but judgment was not
entered until December 31, 2003. Within this seven and a haf-month period, the Glasses had
the same opportunity, exercised by Firs Nationa Bank, to seek leave to file a supplementa
motion pursuant to Rule 74.04(c)(5) but chose not to do so. They should not be heard to cry
fou now for a conscious decison they made to not address the arguments raised in the
Supplemental Response.

The Glasses dso ague that First Nationd Bank's conditutiond chdlenges are not redl
and subdantid, but are merdy colorable  The guiddine for determining if a conditutiond
chdlengeis*”colorable’ has been described asfollows:

A dam of violation of a conditutiond guaranty may be said to be
substantial  when, upon preiminary inquiry, the contention
discloses a contested matter of right, involving some fair doubt
and reasonable room for controversy; but if such preiminary
inquiry discloses that the contention is so obvioudy unsubgtantia
and inauffident, either in fact or in law, as to be planly without
meit and a mere pretense, the dam may be deemed to be merdy

colorable.

Telco Directory Publ’g, 1992 Mo. App. LEXIS 1545, a *3-4. If the condtitutiona issue has

not been decided by the state supreme court, the contention is not merely colorable. 1d. a *4.

SeealsoInre G.P.C. v. Cabra, 28 SW.3d 357, 362 (Mo. App. 2000).
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In the present case, it is evident from the briefs submitted on appeal that there is far
doubt and room for controversy regarding interpretation of sections 443.060 and 443.130.
Moreover, the Glasses concede that the conditutionality of these statutory sections has not
been addressed in previous court decisons. Resp. Br. pp. 55, A-6. The issues raised by Firgt
Nationd Bank are red and substantial and not merely colorable.

FHndly, the Glasses ague that the conditutiond issues have not been properly
preserved because the trid court did not expresdy rule on the conditutiona questions raised.
The Glasses further contend that the inherency doctrine has not been an accepted theory in

Missouri snce 1949. Neverthdess, in State ex rd. State Highway Comm'n v. Wigdins, 454

SW.2d 899 (Mo. banc 1970), the Supreme Court hdd that as a generd rule, in the absence of
evidence to the contrary, a generd judgment for one party involves a finding in that paty’s
favor on dl issues properly before the court. Id. at 901-02.

Moreover, the Western Didrict recognized the continued validity of the doctrine, dbeit

recognizing that it was “dubious.” See McCluney v. McCluney, 871 SW.2d 657, 659 (Mo.

App. 1994) (holding that had the trid court not expressy pretermitted any ruling on the
conditutiond issues, the appdlate court would be obliged to consder the conditutiona issues
under the inherency doctrine). The condtitutiondity of sections 443.060 and 443.130 were
properly raised before the trid court and a finding in favor of the Glasses for the satutory
pendty necessarily presumes afinding that the underlying statutes were congtitutiond.

One matter raised by the Glasses in their Respondents Brief is worthy of mention. The

Glasses ague that First Nationd Bank's void for vagueness conditutiond argument has not

15



been properly preserved because First Nationd Bank has argued for the fird time on appedl
that the phrase “person meking satifaction” was vague. (Resp. Br. p. A-20). Nevertheless, in
its Second Amended Answer, First National Bank raised the challenge that sections 443.060
and 443130 were void for vaguenesss  Moreover, Firsg Nationd Bank's Supplementa
Response in Opposition to Fantiffs Motion for Summary Judgment sufficently lays out the
agument that “person meking satifaction” was vague. (L.F. Vol. VI, pp. 1178-79). The
Glasses were fully aware of this chdlenge to the conditutiondity of section 443.130 and
cannot fairly argue any surprise.  The purpose of the rule requiring that conditutiona issues
be raised at the earliest opportunity was satisfied here.

In addition to the fact that phrases such as “party aggrieved,” “the person meking
satisfaction,” and “sufficient deed of release,” within section 443.130 are vague and undefined,
amendments to section 443.130 make the statute unclear and confusing to persons of common
intdlligence.  Prior to 1994, section 443.130 dlowed a bank to eect between two means of
sidying the statute. A bank could ether file the deed of release on the margin of record with
the recorder of deeds or deliver the deed of release to the borrower. In 1994, however, the
legidature amended section 443.130 and deleted the language dlowing a bank to file the deed
of release with the recorder of deeds as ameans of compliance.

Confusion was created in 1996, however, when the statute was amended and added a
provison requiring a proper statutory demand by a mortgagor to indude the expense of filing
and recording the release.  This provison is contradictory to the 1994 amendment which

eliminated any recording requirement.
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Pursuant to the foregoing, the condtitutiond issues have been properly preserved and
exdusve appelate juridiction is vested in the Supreme Court of Missouri. First National
Bank respectfully requests that this cause be ordered transferred to the Supreme Court.

CONCLUSION

For the reasons set forth above and in Firsd Nationd Bank's Appelant's Brief, this
Court should reverse the grant of summary judgment in favor of the Glasses.

Should this Court afirm the grant of summary judgment on points one through four,
Firg Nationd Bank contends that sections 443.060 and 443.130 are unconstitutional.
Juridiction over this point, therefore, would be within the exclusve appdlate jurisdiction of

the Missouri Supreme Court, and this cause should be transferred.
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