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JURISDICTIONAL STATEMENT

This is an appeal from the November 3, 2010, decision of the Labor and Industrial
Relations Commission denying Carol Fendler unemployment benefits. This case does
not raise an issue that is directly appealable to the Missouri Supreme Court. Section
288.210 of the Missouri Revised Statutes permits any party aggrieved by a Commission
decision to appeal to the appellate court having jurisdiction where the claimant resides.
Ms. Fendler resides in St. Louis, Missouri, so the proper venue and jurisdiction for this

action is the Court of Appeals for the Eastern District of Missouri.



STATEMENT OF FACTS

Factual History

On November 21, 1994, Ms. Fendler began working full-time for Hudson Services
(the “Employer’), a company which provides property management services, including
commercial cleaning, security, and mechanical maintenance. TR. 7. At the time of Ms.
Fendler’s separation on January 25, 2010, she was an Operations Assistant in the
Housekeeping Department. TR. 7.

The Employer uses a computerized payroll system that runs through the telephone
lines. TR. 10. An employee calls in from a customer job site and plugs in his or her PIN
number and job number at the beginning and end of a work shift. TR. 10. The system
takes that information and inputs the time-stamped records into the timekeeping reports,
and based on those reports, the employee is paid every two weeks according to the
number of hours worked. TR. 10.

Oftentimes, the timekeeping reports have incomplete records because an employee
may forget to call in at the beginning or end of a work shift. TR. 10. Ms. Fendler was
responsible for reconciling these discrepancies in the payroll system. TR. 10. William
Hudson, the President of Hudson Services, testified at the hearing before the Appeals
Tribunal that Ms. Fendler had to reconcile the payroll by either calling the employce
directly or by verifying with the manager the number of hours the employee worked, and
then inputting the correct time into the timekeeping report. TR. 12. Mr. Hudson,

however, later changed his testimony and asserted that Ms. Fendler always had to obtain



manager approval of any payroll verifications, but he admitted that there was no written
policy reflecting this requirement. TR. 17.

Pam Meister, Ms. Fendler’s immediate supervisor since July 2008, stated that Ms.
Fendler “was supposed to either ask the supervisor or the General Manager for approval
to pay these people, or she was to call the employee to find out when they actually
worked their time, and not just give them the time not knowing when they actually
worked.” TR. 20. Like Mr. Hudson, however, Ms. Meister changed her testimony later
in the hearing, asserting that Ms. Fendler always had to obtain approval from the manager
to pay an employee. TR. 42.

Ms. Meister stated that on December 28, 2009, she verbally warned Ms. Fendler
for inputting into the timekeeping reports the number of hours worked by employees
without inputting the exact in and out times. TR. 20; LF 24. Ms. Meister believed that
Ms. Fendler was not calling employees to verify their hours. According to Ms. Meister,
if Ms. Fendler had been calling the employees, then specific in and out times would have
been entered into the timekeeping reports. TR. 22-23, 25. Ms. Meister informed Ms.
Fendler that “she needed to start asking the supervisor, the General Manager or asking
the employees and not just plugging in time for people.” TR. 21. Ms. Meister, however,
did not issue any documentation of the warning, nor did she indicate that Ms. Fendler’s
job was in jeopardy. TR. 20, 28.

Contrary to Ms. Meister’s belief that Ms. Fendler was indiscriminately plugging in
time for people, Ms. Fendler testified that, while she was not entering the specific clock-

in and clock-out times, she had been calling employees and asking them the number of
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hours that they worked. TR. 29, 32. She stated that “[if] somebody was there, I just put
their time in. [ would just put--if they were--said they were there four hours, I put in four
hours--if they were there three hours, I put in three hours.” TR.30-31. Ms. Fendler
further stated that she had been instructed by the managers, including Ms. Meister, to call
the employees to ask them how many hours they worked, and in “[a}ll the years [she had]
been doing it that’s the way [she] had been doing it.” TR. 29, 30, 39. Ms. Fendler added
that, while Ms. Meister had informed her in the year leading up to her employment
separation that she wanted Ms. Fendler to input exact in and out times, Ms. Meister did
so informally and did not indicate that Ms. Fendler’s job would be in jeopardy for failing
to input exact in and out times. TR. 31.

On January 21, 2010, the Employer terminated Ms. Fendler because it believed
she was continuing to not verify payroll by calling the employees or obtaining approval
from the manager. TR. 8, 13. In support of this determination, the Employer offered a
timekeeping report for the period between January 4, 2010, and January 17, 2010, which
had several entries inputted by Ms. Fendler that showed total hours worked by individual
employees, but did not show clock-in and clock-out times. TR. 13, 52-56. Again, Ms.
Meister inferred from the fact that there were no clock-in and clock-out times that Ms.
Fendler was not calling the employees to determine the number of hours the employee
worked, nor approving the time with the General Manager. TR. 22-23, 25. The
Employer, however, presented no evidence that the employees did not work the number
of hours that Ms. Fendler had inputted into the timekeeping reports. Moreover, Ms.

Meister did not have any conversations with Ms. Fendler about the report, and Ms.
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Fendler reasserted that, except for one instance where she had inputted hours without
obtaining verification from the employee, she had consistently been calling employees
and asking them the number of hours worked:
Q. So what about the other people highlighted in . . . Exhibit E-1, say John
Hood on January 12th? He has 3 point 5 zero hours but no in and out
times. How did you know that he was to be paid for that time?
Just call and verified with him that he was there at those times.
What about Geraldine Jeffery? The same thing?
Yes.
What about all the rest--all the workers highlighted on this document?
Basically, the same thing.
Did you check with any of the managers or just with the workers?

No, just with the workers.

S A - S N S A

Do you have any reasons to believe that the workers were not being

truthful?

A. No. There were other people on the job, not just them.

TR. 32-33.
Procedural History

Ms. Fendler filed her initial claim for benefits on February 3, 2010, and the
Employer filed its letter of protest on February 9, 2010. L.F. 1-3. On March 3, 2010, the
Deputy determined that Ms. Fendler was discharged for misconduct connected with work

because she did not verify hours that the employees worked despite being specifically
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instructed to do so. L.F. 4. Accordingly, the Deputy concluded that Ms. Fendler was
disqualified from January 31, 2010, for waiting week credit and benefits until she had
earned wages for insured work equal to six times the weekly benefit amount. L.F. 4.

Ms. Fendler filed an appeal, and the Appeals Tribunal conducted a hearing on
April 16,2010, L.F. 5-8. On April 19, 2010, the Appeals Tribunal issued an opinion
reversing the Deputy’s determination on the basis that Ms. Fendler was discharged, but
not for misconduct connected with work. L.F. 10. On May 5, 2010, the Employer filed
an Application for Review with the Labor and Industrial Relations Commission. L.F.
12-15. The Commission issued an Order setting aside the decision of the Appeals
Tribunal because of a malfunction of the tape recorder at the hearing. L.F. 16. A second
hearing before the Appeals Tribunal was held on July 19, 2010. On August 3, 2010, the
Appeals Tribunal issued an opinion reversing the Deputy’s determination on the basis
that Ms. Fendler was discharged, but not for misconduct connected with work. L.F. 21.

On August 8, 2010, the Employer filed an Application for Review and
accompanying memorandum with the Labor and Industrial Relations Commission. L.F.
23-25. In a divided opinion, the Commission reversed the decision of the Appeals
Tribunal and determined that Ms. Fendler was discharged for misconduct connected with
work. The Commission, in its findings of fact, detennined that “Ms. Meister testified that
she instructed [Ms. Fendler] to either call the employees and verify when they worked or
ask the general manager to approve the hours.” L.F. 27. Inits conclusions of law, the
Commission found that Ms, Meister “instructed [Ms. Fendler] to list clock-in and clock-

out times on employer’s payroll system,” that Ms. Fendler “consistently failed to comply
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with this directive” despite the December 28, 2010 warning, and that Ms. Fendler’s
“repeated failure to comply with explicit instructions take her conduct outside the realm
of mere mistakes or poor work performance and into the realm of insubordination.” L.F.
28.

The dissenting Commissioner found that Ms. Fendler could not be found to have
committed an act of misconduct, because the employer failed to present sufficient
evidence that she deliberately or purposefully erred. L.F. 30. In support of this
conclusion, the dissenting Commissioner found that “while [Ms. Fendler] admitted she
did not always list clock-in and clock-out times for employees, [she] credibly testified
that, at the time, she didn’t know this was required of her.” L.F. 30. The dissenting
Commissioner further noted that the majority incorrectly found that “{Ms. Fendler] was
discharged for failing to list clock-in and clock-out time for employees, when in actuality,
it appears that this was the evidence that [Ms. Fendler’s] supervisors relied on to
determine that [she] was not verifying payroll—the stated offense for which [she] was
discharged.” L.F. 30 (emphasis in original). As such, Ms. Fendler’s failure to list in and
out times, according to the dissenting Commissioner, “cannot be the basis of a finding of
misconduct where it was not the conduct for which the employer discharged the
claimant.” L.F. 30.

On November 23, 2010, Ms. Fendler filed a Notice of Appeal with the

Commission.

10



POINTS RELIED ON

The Labor and Industrial Relations Commission erred in finding that Ms.
Fendler was discharged for misconduct connected with work, because there
was not sufficient competent evidence in the record to warrant making the
decision pursuant to section 288.210 of the Missouri Revised Statutes, in that
Hudson Services failed to meet its burden of proving that Ms. Fendler

intentionally failed to verify payroll.

Duncan v. Accent Marketing, LLC, 328 S.W.3d 488 (Mo. App. E.D. 2010)
Frisella v. Deuster Elec. Inc., 269 S.W.3d 895 (Mo. App. E.D. 2008)
Section 288.030.1(23), RSMo. (Cum. Supp. 2010)

Section 288.050.2, RSMo. (Cum. Supp. 2010)

Section 288.210, RSMo. (2000)
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ARGUMENT

LI The Labor and Industrial Relations Commission erred in finding that Ms.
Fendler was discharged for misconduct connected with work, because there
was not sufficient competent evidence in the record to warrant making the
decision pursuant to section 288.210 of the Missouri Revised Statutes, in that
Hudson Services failed to meet its burden of proving that Ms. Fendler
intentionally failed to verify payroll.

The Court of Appeals may modify, reverse, remand for hearing, or set aside the
decision of the Labor and Industrial Relations Commission if, inter alia, “the facts found
by the Commission do not support the decision” or “there was not sufficient competent
evidence in the record to warrant the making of the decision.” Section 288.210, RSMo.
(2000). In reviewing the Commission’s decision, the factual determinations are
conclusive if supported by competent and substantial evidence and absent indications of
fraud. Scrivener Oil Co., Inc. v. Div. of Employment Sec. 184 8.W.3d 635, 638 (Mo.App.
S.D. 2006). This Court, however, “is not bound by the Commission’s conclusions of law
or the Commission’s application of law to the facts.” Hoover v. Community Blood Ctr.,
153 S.W.3d 9, 12 (Mo. App. W.D. 2005). The determination of whether a claimant’s
actions amount to misconduct is a question of law which this Court reviews de novo.

McClelland v. Hogan Personnel, LLC, 116 S.W.3d 660, 664 (Mo. App. W.D. 2003).
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An employee will be denied unemployment benefits if the claimant has been
discharged for misconduct connected with the claimant’s work. Section 288.050.2,
RSMo. {Cum. Supp. 2010). Misconduct is defined as

[A]n act of wanton or willful disregard of the employer's
interest, a deliberate violation of the employer's rules, a
disregard of standards of behavior which the employer has the
right to expect of his or her employee, or negligence in such
degree or recurrence as to manifest culpability, wrongful
intent or evil design, or show an intentional and substantial
disregard of the employer's interest or of the employee's
duties and obligations to the employer.
Section 288.030.1(23), RSMo. (Cum. Supp. 2010).

When the employer claims that the employee was discharged due to misconduct,
the burden shifts to the employer to prove through a “preponderance of the evidence” the
misconduct asserted. Frisella v. Deuster Elec. Inc., 269 S.W.3d 895, 899 (Mo. App. E.D.
2008).

In order to prove the misconduct asserted, the employer must demonstrate by a
preponderance of the evidence that the claimant “willfully violated the rules or standards
of employer and that his actions were not simply the result of poor workmanship, lack of
judgment, or an inability to do the job.” Id. (internal quotation marks omitted). Thus, an
“employee may be terminated for poor judgment and irresponsible actions,” but “such

actions are generally not a ground for denying compensation.” fd. In addition, “violation
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of a reasonable work rule is not dispositive proof of misconduct connected with work,”
but serves only as a “relevant factor” in determining whether the employee’s behavior
constitutes misconduct sufficient to disqualify the claimant from receiving benefits.
McClelland v. Hogan Personnel, LLC, 116 S.W.3d 660, 665 (Mo. App. W.D. 2003). It
follows that an employee’s failure to follow the employer’s instructions is not necessarily
grounds for finding misconduct. Frisella, 269 S.W.3d at 899.

Here, the facts found by the Commission do not support its conclusion that Ms.
Fendler’s actions constituted misconduct, because the Commission only found that Ms.
Fendler failed to follow the Employer’s instructions regarding the manner in which she
had to verify payroll. According to the Commission’s findings, “Ms. Meister testified
that she instructed [Ms. Fendler] to either call the employees and verify when they
worked or ask the general manager to approve the hours.” L.F. 27. The Commission,
however, did not find that Ms. Fendler was failing to call the employees to verify the
number of hours worked. Instead, the Commission’s conclusion that Ms. Fendler
committed misconduct was based on the fact that she failed to input in and out times into
the timekeeping reports as instructed by Ms. Meister. L.F. 28. Consistent with Frisella,
this finding—that Ms. Fendler merely failed to follow Ms. Meister’s instructions
regarding the precise manner in which she was to .verify payroll—is not necessarily
grounds for a finding of misconduct.

Instead, an employee’s failure to adhere to his employer’s policy amounts to
misconduct only where there is evidence that the failure was deliberate or purposeful.

Duncan v. Accent Marketing, LLC, 328 S.W.3d 488, 491 (Mo. App. E.D. 2010). In
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Duncan, the employer terminated a customer service representative because he failed to
call a customer back after a disconnected call and failed to use a computer-based system
when assisting customers, even though he knew about the system and was warned for not
using it. Id. at 492. On appeal from the Commission’s decision denying the
representative unemployment benefits, the Court of Appeals reversed. The Court noted
that the Commission based its determination on the fact that the representative failed to
use the computer-based system and failed to call the customer back, but held that the
Commission did not find any facts suggesting that the representative’s mistakes and
omissions were deliberate or purposeful. Id. Thus, the facts found by the Commission,
according to the Court, may have reflected lack of judgment, but they did not amount to
misconduct connected with work. 7d. at 492-93.

Here, like Duncan, the Commission’s findings indicate only that Ms. Fendler
failed to input exact in and out times into the timekeeping reports despite being instructed
to do so. The Commission did not find any facts suggesting that Ms. Fendler’s failure to
follow these instructions was deliberate or purposeful. Instead, the record shows, and the
Commission found, that Ms. Fendler was instructed that she could verify hours by calling
the employee directly or verifying the hours with the manager, and consistent with those
instructions, Ms. Fendler contacted employees and verified total hours worked. Although
she was further instructed that she had to input in and out times into the timekeeping
reports in addition to the number of hours worked, Ms. Fendler testified that for several
years the Employer’s policy required that she enter only the total number of hours

worked. TR. 30. As such, the record demonstrates that Ms. Fendler’s failure to input in
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and out times reflected merely a lack of judgment or poor job performance, and the
employer has offered no countervailing evidence that the omissions were otherwise
purposeful or deliberate.

Finally, the Commission has relied on Freeman v. Gary Glass & Mirror, L.L.C.,
276 S.W.3d 388 (Mo. App. S.D. 2009), to support its finding that Ms. Fendler committed
misconduct connected with work. In Freeman, the Court determined that a glass
installation technician willfully committed misconduct by turning away profitable
business and by intentionally disobeying the employer’s specific instructions regarding
installations. The Court inferred the requisite intent based on its finding that the
claimant, after more than three years of satisfactory work, recommended installation of a
semiframe shower door “after he had specifically been told not to do so,” used two-inch
screws on an installation “after he had specifically been told to use three-inch screws,”
and failed to double-check certain measurements “after he had been specifically
instructed to do so.” Id. at 392. According to the Court, this “repeated failure to foliow
the Employer's specific directions, without any explanation, after demonstrating his
ability to do so over a long period of time, speaks just as loudly about the willfulness of
Claimant’s actions” as would an employee’s deliberate, verbal refusal to follow the
employer’s instructions. /d. at 393.

In the present case, Freeman does not support a finding that Ms. Fendler willfully
committed misconduct connected with work, because there is no evidence that Ms.
Fendler intentionally disobeyed, without explanation, the Employer’s specific

instructions regarding payroll verification. Like Freeman, where the employer instructed
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the technician to follow certain work-related procedures, here the Commission found that
Ms. Meister instructed Ms. Fendler to verify payroll by either calling the employee or
obtaining approval from the manager. However, in contrast to Freeman, Ms. Fendler did
not wholly fail to verify payroll after being specifically instructed to do so, because she
did call individual employees and enter their total hours worked. Moreover, while she
did not enter the exact in and out times, she offered as an explanation for her failure to do
so the fact that for the past several years she had verified payroll by entering only total
hours worked. Clearly, therefore, Freeman is distinguishable and does not support the

inference that Ms. Fendler willfully committed misconduct connected with work.
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CONCLUSION

The Commission’s own factual findings indicate that Ms. Fendler could verify
employee work hours by calling the employees directly or by verifying the hours with the
manager. Consistent with those instructions, Ms. Fendler testified that she was calling
the employees and verifying the total number of hours worked. Moreover, the
Commission made no findings that Ms. Fendler was not calling the employees to verify
total work hours. Although the Commission did find that Ms. Fendler failed to input
exact in and out times into the timekeeping reports in addition to the total number of
hours worked, it pointed to no facts nor made any findings that Ms. Fendler’s failure to
follow this instruction was deliberate or purposeful. For these reasons, Ms. Fendler
respectfully requests that this Court reverse the decision of the Labor and Industrial
Relations Commission and remand the case with instructions to award her unemployment

benefits.
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A deputy determined under the Missouri Employment Security Law that the
claimant was disqualified for waiting week credit.and benefits until the
claimant has earned wages for insured work equal to six times the claimant's
weekly benefit amount, on a- finding that the claimant was discharged on January
25, 2010, for misconduct connected with the claimant's work. The claimant
filed an appeal from that determination. :

After due notice to the interested parties the appeal was heard in St. Louis,
Missouri in April 16, 2010. The claimant was present and testified. Two
witnesses were present and testified on behalf of the employer. On April 19,
2010 the Appeals Tribunal issued a decision reversing the deputy's -
determination and deciding that the claimant was not disqualified for benefits
by reason of her discharge on January 25, 2010 because the discharge was not
for misconduct connected with work.

The employer filed an application for review with the Labor and Industrial
Relations Commission on May 5, 2010. The Labor and Industrial Relations
Commission issued a Remand Order on June 23, 2010 setting aside the Decision of
the Appeals Tribunal due to a malfunction of the tape reccrding and remanding
the matter to the Appeals Tribunal to conduct a new hearing and to issue a new
decision, : B )

After due notice to the interested parties the Appeals Tribunal heard the

A-1
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appeal on July 19, 2010, in St. Louis, Missouri. The claimant was present and
testified. Two witnesses were present and testified on behalf of the employer.

FINDINGS OF FACT:

The claimant worked for the employer from November 21, 1994 through January 25,
© 2010. The claimant last worked as an operations assistant in the housekeeping
Jepartment. The claimant was discharged on January 25, 2010 for defective work,
carelessness, disobedience and improper record keeping. The employer provides
" janitorial services to clients. Under the employer's personnel policy, the
janitorial workers are expected to call in and out on the client's dedicated
phone line when they arrive and when they depart work sites. The purpose of
the ¢all is to determine when the workers report for work and the number of
aours of work they perform.

The claimant's responsibilities included verifying the hours worked by the
janitorial workers for payroll purposes. If the computer records containing
the in and out times of the worker were incomplete, the claimant was regquired
to verify the hours for payment. The. claimant had verified the hours in the
same manner for the past nine years, she called the worker and asked the worker
the hours worked. The claimant would then enter the total number of hours
worked into the payroll system and the worker would be paid.

In the last vear or two, since the employer’s administrative assistant had been
the claimant's supervisor, the claimant had been told by her supervisor to list
the in and out times on the report in addition to the total number of hours the
vorker worked. The claimant continued to enter the total number of hours only.

The employer contends the claimant had received verbal warnings on two
occasions, one for the report period September 2009 through November 2009, and
me on December 28, 2009.  The claimant denied receiving warnings. The
claimant's supervisor had told the claimant that she could not just plug in
time for people. The claimant was not specifically told that if she failed to
wut in and out times for the workers she could be discharged. The claimant was
1ot asked to sign a warning or even given a copy. of a warning. The claimant
was not told the exact in and out times were required by lew. The claiwmant was
410t aware that her job was in jeopardy for failing to complete the
jocumentation with in and out times in addition to total number of hours worked.

LAW:

The Hlssouri Employment Securlty Law, Chapter 288, RSMo 2000, as amended
provides in part as follows:

288.020.1. As a guide to the interpretation and application

of this law, the public policy of this state is declared as

follows: Economic insecurity due to unemployment is a seriocus
menace to health, morals, and welfare of the people of this state
resulting in a public calamity. The legislature, therefore, declares
that in its considered judgment the public good and the general
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welfare of the citizens of this state require the enactment of
this measure, under the police powers of the state, for compulsory
setting aside of unemployment reserves to be used for the benefit
of persons unemployed through no fault of their own.

288.020.2. This law shall be liberally construed to accomplish its
purpose to promote employment security both by increasing
opportunities for jobs through the maintenance of a system of
public employment offices and by providing for the payment of
compensation to individuals in respect to their unemployment.

288.030.1 As used in this chapter, unless the context clearly
requires otherwise, the following terms mean:

(23) "Misconduct", an act of wanton or willful disregard of

the employer's interest, a deliberate violationh of the employer's
rules, a disregard of standards of behavior which the employer
has the right to expect of his or her employee, or negligence in
such degree or recurrence as to manifest culpability, wrongful
intent or evil design, or show an intentional and substantial
disregard of the employer's interest or of the employee's duties
and obligations to the employer; '

288.050.2. If a deputy finds that & claimant has been discharged
for misconduct connected with the claimsnt's work, such claimant
shall be disqualified for waiting week credit and benefits, and no
benefits shall be paid nor shall the cost of any benefits be charged
against any employer for any period of employment within the base
period until the claimant has earned wages for work insured under
the unemployment laws of this state or any other state as prescribed
in thls section. 'In asddition to the disqualification for benefits
pursuant to this provision the division may in the more aggravated
cases of misconduct, cancel all or any part of the individual's wage
credits, which were established through the individual's employment
'by the employer who discharged such individual, according to the
seriousness of the misconduct. & disqualification provided

for pursuant to this subsection shall not apply to any week.

which occurs after the claimant has earned wages for work insured
pursuant to the unemployment compensation laws of any state in an
amount equal to six times the claimant's weekly benefit amount.
Should a claimant. be disqualified on a second or subsequent occasion
within the base period or subsequent to the base period the claimant
shall be required to ezrn wages in an amount equal to ot in excess
of six times the claimant's weekly benefit amount for each
disqualification. :

288.200.1. BAny of the parties (including the division) to any
decision of an appeals tribunal, may file with the commission
within thirty days following the date of notification or mailing
of such decision, an application .to have such decision reviewed
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by the commission. The commission may allow or deny an application
for review, If an application is allowed, the commission may
affirm, modify, reverse, or set aside the decision of the appeals
tribunal on the basis of the evidence previcusly submitted in such
case or may take additional evidence or may remand the matter to
the appeals tribunal with directions. Any additional hearing shall
be conducted in accordance with the requirements of subsection 2

of section 288.190. The commission shall promptly notify the
parties of its decision and its reasons therefor. If an
application for review is denied, the decision of the appeals
tribunal shall be deemed to be the decision of the commission for
the purpose of judicial review and shall be subject to judicial
review within the time and in the manner provided for with respect
to decisions of the commission except that the time limitations
shall run from the date of notice of the order of the commission
denying the application for review.

CONCLUSIONS OF LAW:

The claimant was discharged on January 25, 201¢ for failing to complete the
reports with the exact in and out times instead of just total hours worked.

The issue is whether the claimant was discharged for misconduct connected with
work.

"Where an employer claims that an employee was discharged for miscenduct, the
employer has the burden of proving misconduct by competent zand substantial
avidence." iness Centers o gurj c Labor industri

gglggi_ng___mgiggigg 743 S.H. Zd 588, 589 (Mo. App E.D. 1988).

The claimant falled to 1nput exact in and ocut times far the workers but instead
sntered only total hours worked. The claimant had completed the payroll report
in the same way: for nine years. Although the claimant was aware of the
supervisor's expectation of putting the in and out times in addition to the
total hours worked, the claimant was not placed on notice that her failure to
do so would result in her separation. Particularly since the claimant was
doing the report in the same manner for many years, the employer was under a
duty to give the claimant specific warning to put her on notice that she was.
required to change her behavior. Without an appreciation of the conseguences
for failure to complete both the specific in and out times as well as the
number of hours worked, the claimant's actions were benlgn neglect or poor

per formance.

Upoor workmanship, lack af judgment or the inability to do the }ob do not
disqualify a claimant from receiving benefits on the basis of misconduct."

Powell v. Division of Employment Security, 669 5.W.2d 47, 51 (Mo.App. W.D. 1984)

. Poor work performance alone is not misconduct.

Without evldence that the claimant was warned ‘that her continued poor
performance would result in separation, the employer has not demonstrated that
the claimant intentionally violated an employer policy or willfully and
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vantonly failed to disregard the employer's interest. Therefore, the employer
has not met its burden of proof. The claimant was discharged on January 25,
2010 but not for misconduct connected with work.

JECISION:

'he deputy's determination is reversed. The claimant is not disqualified for
enefits by reason of the claimant's discharge from work on January 25, 2010.

Nated and mailed at Jefferson City, Missouri, this 3rd day of August, 2010,

a.J. BURKHARDT
REFEREE
Jis

'his decision will become the final decision of the Division unless a further
jppeal is filed as set out below.

APPEAL RIGHTS

Lf you disagree with this decision of the Appeals Tribunal, you may appeal

the decision by filing an application for review (Application) to the Lahor and
‘ndustrial Relations Commission. No Special form is needed to file an
spplication to the commission. An application for review must be filed within
thirty (30) days from the date of this decision. The Application may be filed

1y mail or by fax to the address or number shown below:

DIVISION OF EMPLOYMENT SECURITY
APPERLS TRIBUNAL
, P.0. BOX 59
JEFFERSON CITY, MO 65104-0059

573-751-7893 (FaX)

An Application for Review may be filed by the claimant, an individual who is
1 sole proprietor, a partner in a partnership, an officer or emplcyee of a
:orporation or governmental entity (Including Indian Tribes), the Division of
Employment Security, or a licensed Missouri Attorney on behalf of any
interested party. An Application for Review should be signed by the
nterested party for whom it is filed or by a licensed Missouri attorney.

- The appeal number of the decision being appealed and the claimant's social
iecurity number should be included in the application.

If you are filing an app11cat10n and you missed the scheduled hearing, your
~pplication should indicate briefly why you did not appear for the hearing.

Gove enta titie includi di ibes),

speci oti o]
Partnerships, Corporations and LLCs: Because you are an entity that is not a
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jatural person, you may only present legal arguments, evidentiary objections
and other legal requests to the Commission through a duly licensed Missouri

atterney.

special Notice for claimants: If you are still unemployed, you should

continue to file your weekly claims and report as directed by a deputy of the
jyivision of Employment Security. An gverpayment may he established if you have
Jreviously been allowed benefits and this decision reverses that ruling. You
will be expected to repay any overpayment of benefits to the Division of
imployment Security.
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"LABOR AND INDUSTRIAL RELATIONS COMMISSION

P, O. Bax 584, Jefferson Clty, MO 65102
(573) 751-2481

DECISION OF COM ION

IN RE: Claim for benefits of CAROL FENDLER
. Social Security No. 497-42-3274, under
the Missouri Employment Security Law
HUDSON SERVICES, Employer

REVERSE
|_Introduction | _ i
Adeputyrdetennmed under the Missouri Employment Security Law that the claimant was
disqualified for waiting week credit and benefits until the claimant has earned wages for insured
work equal to six times the claimant’s weekly benefit amount, on a finding that the claimant was

discharged on January 25, 2010, formnswnductconmctedvnhﬁmeda:mant’swork. The claimant .
ﬁledanapp@alﬁomthatdel:em:naton :

Afterduenottcetoﬂwmter&etedparhes ﬂleAppealsTribunalheardﬁ\eappealmSt. Louis,
Missouri, on April 16, 2010. The claimant was present and testified. Two witnesses were present
and testified for the employer.” On April 19, 2010, the Appeals Tribunal issued a decision reversing
the deputy’s determination and deciding that the claimant was not disqualified for benefits by
.reason of her discharge on January 25 2010, becauseﬁedisdxargewasnotformbconduct

' _connemd\mthwodc.

Theemp!oyerﬁledanApPﬁmﬁanforRevieWWiﬂameLabbrandlndushial Relations Commission
(Commission) on May 5, 2010. The Commission issued an Order on June 23, 2010, setting aside
the decision of Appeals Tribunal due to a malfunction of the tape recording and remanding the

- matter to the Appeals Tribunal fo conduct a new hearing and to issue a new decision. - -

- After due nofice to the interested parties the Appeals Tribunal heard the appeal on July 18, 2010,

in St. Louis, Missouri. The claimant was present and testified. Two witnessés were presentand
testified -on behalf of the employer. In its decision of August 3, 2010, the Appeals Tribunal = .
reversed the deputy’s determination. The Appeals Tribunal concluded that claimant is not
Wmmmammm@emmzsm ona
finding that claimant was discharged on that date, but not for misconduct connected with work.
Bnﬂoyérﬂedaﬁmdyappﬁmﬁonfwmmmmmfmdlmmmcommm

. (Commission).
I lssue greeentad
Was dalmant discharged for misconduct connected with her work for employer?

: II. Findings of Fact

Claimant worked for empioyer from November 21, 1894, through January 25, 2010, ds an-
operations assistant in employer's housekeeping department.

A-7
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Employer has a computerized payroll system that operates via telephone. Employees calla .
special number to report their hours. Employees give a PIN number and a Job Number when they
call in. Ciaimant was responsibie for checking the hours recorded via empioyer's payroil system !
before payroll went out. if there were any discrepancies, such as an employee who forgot to clock :
in or out, claimant was required to contact the empioyee in question and verify the hours or :
discuss the discrepancy wrth her manager, who would approve the hours: '

Employer discharged claimant because her supervisors befieved she was routmely fa:lmg to venfy

hours, and that as a result she was crediting employees with hours that were not reflected in

payroll records. Claimant’s supervisor, Pam Meister, testified that she warned claimant for failure

to verify dlscrepanaes in payroll on December 28, 2009." Ms. Meister testified that she instructed

slaimant to either call the employees and verify when they worked or ask the general manager to

approve the hours. Ms. Meister believed claimant wasn't calling the employees to verify :

. fiscrepancies because there were no clock-in or clock-out times listed on employerspayroll -~ ... .-, ..
. ecords far the shifts in question. Ms. Meister testified that, over the course of approximately one

year, she gave daunammreedwanmto comply with her directives, but ciaimant kept making the

same errors.

Claimant testified as follows. ClatmantteshﬁedmatsheneversawmewamngofDecemberzs
2009. daunantt&ctrﬁedﬂzatshewasnotawareherjobwasmpopardy Claimant testified that
vhenever there was a discrepancy in payroli she @lledmeemployeesandvenﬁed hours as she
1ad been instructed to do. :

-laimant admitted, however, that Ms. Meister had asked her to input an employee's clock-in and
{ock-out times on employer's payroll program. Claimant admitted that she didn't do this because -
she was used to not having to do it that way when another manager was in charge of payroll.

‘mployer’s Exhibit 1, entitled "Hmekeeping- Report,” lists eleven Instances between January 7,
20190, and January 15, 2010, in which claimant approved hours for employees when there was no
—2cord that the employee clocked in or out. This exhibit was received into ewdenoe without

bjection by the claimant.

We find the testimony of Ms. Meister more credible than claimant. We find claimant was warmned

n December 28, 2009, to verify hours. We find that claimant knew she was supposed to list
viock-in and clock-out fimes on employer’s payroll system. We find that claimant faﬂed to do soon
-elevenoocasnmsaﬂerﬂnwammgonbmnberza-zoos_‘ LTITTTT T T T T T

: .,Ia;mant was discharged on January 25, 201 0_.
" Conclusions of Law

TheoMy:ssuebefomhsCmnmrssmswheﬁerdmmeasdlsdxargedformlsmndud
« mnected with work. Sectlon288050.2 RSMo, provides as follows::

afadeputyﬁndsmatada;mammbeendisdmrgedformmnduawmected :
mmmedmmanfsmdgsudadalmarﬁshaﬂbedwquaﬁﬁedforwaihngmekcredd
and benefits ..

£ction _2és.030.1(23), RSMo, defines "misconduct* as follows:
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[AIn act of wanton or willful disregard of the employer’s interest, a deliberate
violation of the employer’s rules, a disregard of standards of behavior which the
employer has the right to expect of his or her employee, or negligence in such
degree or recurrence as to manifest culpability, wrongful intent or evil design, or
show an intentional and substantial disregard of the employer's interest or of the
employee's dutles and obligations to the employer ...

Employer bears the burden of introducing competent and substantial evidence to establish
misconduct. Business Centers of Missouri, Inc. v. Labor and Indus. Rel. Comm., 743 $.W.2d 588,
589 (Mo. App. 1988). We conclude that employer has sumded in meefing its burden of
demonstrating misconduct in this case.

Clmmmwasmdmrgeoquedungemployefspawoﬂandmooncﬂ'ngdtsaepam&sm
employees' reporded hours. Claimant's supervisor, Ms. Meister, Instructed her to fist clock-in and- ... .
clock-out times on employer’s payroll program. Claimant consistently failed to comply with this _
directive. Ms. Meister gave claimant three chances fo correct her behavior. Claimant was formally
wamed by Ms. Meister on December 28, 2009, to verify hours. After that wamning, claimant falled
on eleven occasions to list clock-in and clock-out times for employees. Claimant's repeated failure
to comply with explicit instructions takes her conduct outside the realm of mere mistakes or poor
work performance and into the realm of insubordination. See Freeman v. Gary Glass & Mirror, .
LL.C., 276 S.W.3d 388, 393 (Mo. App. 2009) (holding that a claimant's repeatedfanluretofol!ow .
the Employer's specific dlmchons" amounts to misconduct connected with work). ‘

For the foregomg reasons, we conclude that employer discharged claimant for misconduct
. connected with her work.

V. Decision -
ThedectsuonofmeAmalsTﬁbunaldatedAugusts 2010, lsreversed . Claimant is disqualified
forwa:hngweekcrecﬁtandbeneﬁtsuntﬂﬂmdaknanthaseanwdwagesformsuredworkequalto

six times the claimant's weekly benefit amount after January 25, 2010, because claimant was
discharged on that date for misconductoqnnectedmmherwoﬂt

" LABOR AND INDUSTRIAL RELATIONS COMMISSION
%’*— ol %y&
William F. Ringer, 2&2

Alice A. Bartletf, Member

- . DISSENTING OPINION FILED
John J. Hickey, Member
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| HEREBY CERTIFY that on NOY 0 8 2010 copies of this ordié’r"'\'a}ere mailed to all interested
parties on the OFFICIAL ADDRESS RECORD.

The Commission decision becomes final ien days after the date of mailmg pursuant 0 § 288.200.2
RSMo. Within twenty days after this decision becomes final, an aggrieved party may secure an
appeal to the appropriate Missouri Court of Appeals prov;ded in § 288.210 RSMo.

- You_\mll.notmeue_adﬁuonalnohoe H you-cheose&oappeal this-decision to the. Missouri. Court of
Appeals, a Form 8-B, Notice oprpea! must be filed with the Commlssmnw:thmmirtydays of the
date of this Decision.

A-10
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DISSENTING OPINION
(This is nat the decision of the Commission)

Based on my review of the evidence and cons:derabdn of the relevant provisions of the Missouri -
Employment Secunty Law, | befieve the decision reached by the Commission reversing the
Appeais Tribunal is in error.

in order to establish misconduct, “[e]mployer (bears] the burden of proving by a preponderance of
the evidence that Claimant willfully viclated the rules or standards of the employer and that his
actions were not simply the result of poor workmanship, lack of judgment, or an inability to do the
- job.* Frisella v. Deuster Elec., Inc., 269 S.W.3d 895, 899 (Mo. App. 2008) (citations omitted).
Employer’s evidence of misconduct in this case is confusing and contradictory. This has resulted
in the majority finding claimant was discharged for failing to list clock-in and.clock-out times for

. employees, when in actuality, it appears that this was the evidence that claimant’s supervisors
refied on to determine that claimant was not verifying payroll--the stated.offense for which

dalmantwasdischarged

While claimant adm:tted she did not always list clock-in and clock-out times for employees,
claimant credibly testified that, at the time, shedndn‘tmowmtswasrequiredofher As aresult,
claimant’s failure fo list clock-in and clock-out times cannot be the basis of a finding of intentional
misconduct. More importantly however, it cannot be the basis of a finding of misconduct where it
. was not the conduct for which employer discharged claimant. This was recently addressed by the .

Missouri Court of Appeals. See Munson v. Division of Employment Security, No. WD71827
(October 26, 2010) (reversing the Commission’s decision where the Commission found the
claimantwasdlsd':arged for misconduct based on conduct uﬂ'!erﬂwanﬂwatfarwhlmﬂleemployer

disd'larged her).

Contrary to the findings and conclusions of the majority, claimantwascﬁsdwargedforfairmg'to :
“verify payroll.” This task was defined by employer's witnesses as a requirement that dlaimant
either call an employee or ask the manager to approve hours where there was a discrepancy with
an employee’s repotted time. Employer’s withesses consistently Indicated that claimant could
fulfilt her obligation to verify payrolt by taking either of these two steps. Claimant's undisputed
testimony is that she called each of the workers when there were discrepancies and thatthe -
workers provided their hours to her. Claimant testified that she had no reason to doubt that the -
employees were telling her the truth. Toward the end of the hearing, employer's witness Ms.
Meister changed her testimony and asserted that claimant was required to not only cali the
employee, butalsovenfythehomswuﬁ'lamanager Thtsblatantreversaloft&s’amonymbshﬂs
Melsterofanycredlbiﬁtywhatsoever

iwmwmmmdmmmmmmmmmmmammm
her understanding of employer's requirements. Because employer failed to present sufficient -
evidence that claimant "deliberately or purposefully efred, [she] cannot properly be found to have
committed an act of misconduct.” - Murphy v. Aaron's Auto. Prods., 232 S.W.3d 616,-621 (Mo.
App. 2007). | find that claimant’s conduct does not meet the definition of "misconduct” for
purpos%ofﬂlewssounEmploymeMSewntyLaw | would affirm the decisicn of the Appeals -
Tﬁbunalﬁ:atdmmdmndquuafﬁedhrbemﬁlsbymasonofherseparaﬁcnﬁnmwuﬂc

Bemv.nseﬁ'aemajontyhasdetennmedomermse Irespectﬂﬂlydnssentfromme(}ommtsslons
dec:stomnﬂusmatter .

A-11
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Tmsmcnphmmpostmgmanmwmdqnmuor
workers' compensation and unemployment msurance, 285.234
B Vocational and tectmical education, duties of director, 178.585
B Youth senvice and conservation cotps act, 620,552

;. 288.020.

*  CROSS REFERENCE:

I Dmsmofmwmmmmgﬁaaywommm
: 3 finctions fransferred to highways uuspommommmm
JRITY
= 288.030. Definitions — calculation of
¥ Missouri average annual wage.— 1. As
used in this chapter, unless the context clear-

bt ; federal inoome tax refind may be ifercepted
-debt defined — debior defined — use of coflection
authorized.

kriitrative appeals on disputed detesmminations — ly requires otherwise, the following terms
2 f:;eotwagm_ldq:s_m.ﬂﬂl”@mﬂ- B mean:

..., pexalty — § (1) “Appeals tribunal”, a referee or a
emmployment established g ) ;
minstration, d ofﬁx:sne'—pm— . body consisting of three referees appointed

. to conduct hearings and make decisions on

&  appeals from administrative determinations,

¥ petitions for reassessment, and claims. re-

1 fmedmnsuanttombmcﬁmZofsection
288.070;

nm&mﬁmmw ﬁ(2) “Basl;edpelmd” , the first four of the last
'y Stales, - 4 Ve oonm Calﬁldar qlm ﬂml
g o i sk py v, B8 ey precedingthe fitday of an indivic
L o, periies. R ual’s benefit year; -
o *‘”“’i&f%mmw (3) “Benefit year”, the one-year peri
' oymet, contents —weofinbrmationbmid, W beginning with the first day of the first week
iy cons g B with respectto which an insured worker first
i b it i e psky— M files an initial claim for determination of
pUbes. - such worker's insured status; and thereafter
AISSOURI STATE j the one-year period beginning with the first
E PLOYMENT COUNCIL § day of the first week with respect to which
s~ mmdﬂg—mm 2 then an‘insured worker, next files such an
o initial claim afler the end of the individual's
lastpteoedingbmeﬁtyw;

smm«:nwonxchmm e '
ARY - -k (4) “Benefits”, the money payments
e ek program created — definitions — payabletommsmedwotka;asmwded‘ n
= mm“mm ' this chaptes, with respect fo such insured

[E )ED BENEFITS UNDER L (5) “Calendar quarter”, the period of
'F OERAL STIMULUS ACT three consecutive calendar months ending
sension ofbeocfits — akiémete bese pariod defioed. | ON March thirty-first, June thirtieth, Septem- .
weofdemlmootys. - - ber thirtieth, or December thirty-first; -
Cros References ~ . - (6) “Claimant”, an individual who has
ot desined employment, 217.437 5 + filed an initial claim for determination of
Mmmmmm - such individual’s stafus as an insured worker,
a mmmpmhm ' anotice of unempioymerit, a certification for
while muwm wai_ungweekm'qut,oraclamforbenpﬁ@s;
ey * (7} “Commission”, the labor and indus-

= 1221 EMPLOYMENT SECURITY

§ 288.030

trial relations commission of Missouri;

{8) “Common paymaster”, two or rore
related corporations in which one of the
corporations has been designated to disburse
remurieration to concurrently employed
individuals of any of the related corpora-
tions; :

(9) “Contributions”, the money pay-
ments to the unemployment compensation
fund required by this chapter, exclusive of
interest and penalties;

(10} “Decision”, a ruling made by an
appeals tribunal or I:he commission after a
hearing;

(11} “Deputy”, a representative of the
division designated to make investigations
and administrative determinations on claims
or matters of employer liability or to perform
related work;

(12) “Determination”, anyadmnnsua-
tive ruling made by the division without a
hearing; '

(13) “Director”, the administrative head
‘of the division of employment security;

(14) “Division”, the division ofemploy-
ter;

(15) “Employingunit”anymdmdml,
mgamzanon,paxtmshm corporation, corm-
mon paymaster, of other legal entity, includ-
ing the legal representatives thereof, which
has or, subsequent to June 17, 1937, had iri
nsemploymeormemdmduafsperform
ing services for it within this state. All
indviduals performing services within this
state for any employing unit which main-

tains two or more separate esteblishments

within this state shall be deermed to be emn-

‘ployed by a single employing unit for all the
‘putposes of this chaptet. Each individual
“engaged 1o perform or to assist inperform-

ing the work of any person in the service of
an employing unit shall be deemed fo be

'engagedbyﬂwhwmbymgmﬁforaﬂﬂw

'-vmmwaseugagedorpmddnecdybymh
_employing unit or by such person, provided

the employing unit had actual or construc-

20 . . Revised Statutes of Missouri 2010

¥
¥
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(16) “Employment office”, a fice
public employment office operated by this
or any other state as a part of a state con-
trolled system of public employment offices

inchuding any location designated by the.

state as being a part of the one-stop career
system,

{17) “Eqmpment” a motor vehlcle,-

straight truck, tractor, semni-trailer, full triler,
any combination of these and any other type
of equipment used by authorized carriers in
the transportation of property for hire;

(18) - “Fund”, the unemployment com-
pensation fund established by this chapter;
- (19) - “Governmental entity™, the state,
any political subdivision thereof, any instru-
mentality of any one or more of the forego-
-ing which is wholly owned by this state'and
one or more other states or political subdivi-
sions and any instramegtality of this state or
‘any political subdivision thereof and one or
‘more other states or political subdivisions;

(20) - “Initial claim™, an application, in a
fonnpx&gmbedbyﬂ:cdxvxsmn,nndebyan
individual for the determination of the indi-
vidual's status as an insured worker; -

(21) “Insured work”, employlmnt n
ﬂ:esmwoeofmm:ployer -

- (22) (a) As to initial claims filed after
Deoember3l 1990, “insured worker”, a
worker who has been paid wages for in-
;sured work in the amount of one thousand
dollars or more in at least one calendar
quarter of such worker's base peried and
tolalwagesmtlwwoﬂcer’sbasepmodequal

wages. mthatmlendarquanerofﬂlebase
period in which the worker's insured wages
were the highest, or in the alternative, a
wotker who has been paid wages in at least
two calendar quarters of such worker's base
period and whose total base period wages
are at least one and one-half times the maxi-
mum taxable wage base, taxable to any one
employer, in accordance with subsection 2
of section 288.036. For the purposes of this
definition, “wages™ shall be considered as
wage credits with respect to any benefit
year, only if such benefit year begins subse-

Revised Stat

quent to the date on which the employing
unit by which such wages were paid has
become an employer,

(b) As to initial claims filed after Decem
ber 31, 2004, wages for insured work in the
amount of one thousand two hundred dol-
-lars or more, after December 31, 2005, one
thousaind three hundred dollars or more,

-after December 31, 2006, one thousand four

undred dollars ormore, after December 31,
2007, one thousand five hunidred dollars or
more in at least one calendar quarter of such
worker's base period and total wages in the
worker’s base period equal.to at least one

calendar quarter of the base period in which
the worker's insured wages were the highest,
or in the alternative; a worker who has been
-paid wages in at least two calendar quarters
of such worker's base period and whose total
base period wages are at least one and one-
half times the maximum taxable wage base,
taxable to any one employer, in accordance
with subsection 2 of section 288.036;

(23) “Misconduct?, anactofwanton or
-willful disregard of the employer’s interest, a
eliberate violation of the employer's mles,
a disregard of standards of behavior which
-the employer has the right fo expectof hisor
her employes, or negligence in such degree
Of recurrence as-to manifest -culpability,
wrongful intent or evil design, or show an

. intentional and substantial disregard of the

employer's interest or of the employee's
duties and obligations to the employer;

(24) ‘“Referee”, a representative of the
division designated to serve on an appeals
tribunal;

(25) “State” includes, in addition tothe
states of the United States of America, the
District of Columbia, Puerto Rico, the Vir-
gin Islands, and the Dominion of Canada;

(26) “Temporary employee”, an em-
ployee assigned to work for the clients of a
termporary help firm;

(27) “Temporary help firm”, a fim
that hires its own employees and assigns
them to clients to support or supplement the
clients' workforce in work situations such as

A-13
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employee absences, temp

: _ages, seasonal workloads

(28) (a) Anindividal
“totally unemployed” in

which-the individual perf

and- with réspect to whic
payabletomchmd:vﬁlal

wrsatanemploymentoﬁ
for good cause the indivich
delayed, the week of un¢
begin the first day of the
which the individual wou
registered. The requirem
may by regulation be po
muadmmpecttocﬁ
ployment or may by
in-case of a mass-layeff d
cessation of work;

(29) “Waiting week”
unemployment for which
mabeneﬁtymrorlfno
occurred in a benefit yes
effective date of a shared »
week of participation I
unemployment  compes
pursuant to section 288.5

2. The Missouri aver
shall be computed as o:
each year, and shall be
following calendar yeat
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 ¢~te on which the employing
¢l such wages were paid has
tuployer;

njtial claims filed after Decem-
l,  ages for insured work in the
m  thousand two hundred dol-
, after December 31, 2005, one
r¢  hundred dollars or more,
b 31,2006, one thousand four
lars or more, after Decernber 31,
wousand five hundred dollars or
as ne calendar quarter of such

e . :riod and total wages in the -

se period equal.to at least one
"t ves the insured wages in that
irt  of the base period in which
insured wages were the highest,
mative, a worker who has been
in :least two calendar quarters
e base period and whose total
vages are at least one and one-
e aximum taxable wage base,
)y ae employer, in accordance
iou 2 of section 288.036;
isconduct”, an actof wanton or
A ofthcemployer’smﬂwt,a
ol ion of the employer's rules,
of standards of behavior which
rt -5 theright to expect of his or
e, roegligence in such degree
ce as- to muanifest culpability,
tenit or evil design, or show an
v substantial disregard of the
in, est or of the employee's
bligations to the employer;

ofc ¢, a representative of the
ig ted to serve on an appeals

ate” inchudes, in addition to the
U ied States.of America, the
ol__nbia, Puerto Rico, the Vir-
andﬂ:eDommmofCanada,
i orary employee”, an em-
ne to work for the clients of a
n~orary help firm”, a firm
s« /m employees dnd assigns
s w SIpport or supplement the
force in work situations such as

0L,
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employee absences, terporary skill short-
ages, seasonal workloads, and special as-
signments and projects;

(28) (a) An individual shall be deemed
“totally unemployed” in any week during
which the individual performs no services
and with respect to which no wages are
payable to such individual;

(b) a. An individual shall be deemed
“partially unemployed” in any week of
Jess than full-time work if the wages payable
to such individual for such week do not
equal or exceed the individual's weekly
benefit arnounit phus twenty dollars;

b. Effective for calendar year 2007 and
-each year thereafter, an individual shall be
deemed “partially unemployed” in any
week of less than fulltime work if the
wages payable to such individual for such
wecek do hot equal orexceed the individual's
weekly benefit amount plus twenty dollars
-or twenty percent of his or her weekly bene-
fit amount, whichever is greater;

() An individuals “week of unem-

ployma:t”shall.beginﬂle-ﬁxstdayof&le :

calendar week in which the individual regis-
ters at an employment office except that, if
forgoodeauseﬂlcmdmdual'sre‘glsunmms
delayed, the week of unernployment shall
begin the first day of the calendar week in

which the individual would have otherwise..

registered. The requirement of registration
‘may by regulation be postponed or elimi-
nated ‘in respect to claims for partial unem-

ployment or may by regulation be postponed

' mmseofamlayoifduemaimlpomry

cessation of work;

(29) “Waiting week”, the first week of
unemployment for whiich a claim is allowed
mabeneﬁtymrortfmmmngweekhas
occurred in a benefit year in effect-on the

.eﬂ’ect:vedaneofashaledwmkpian,theﬁtst

weekofparucq)auonmaﬁmedwork
unanployzmlt oom;msanon progmm

2. 'IheMlssmmavu'ageanmlalwage :
‘shall be computed. as of June thirtieth of

each year, and shall be applicable to the
following calendaryeal: The Missouri

§ 288.032

-average annual wage shall be calculated by
dividing the total wages reported as paid for
insured work in the preceding calendar year
by the average of mid-month employment
reported by employers for the same calendar
year. The Missouri average weekly wage
shall be computed by dividing the Missouri
average annual wage as computed in this
subséction by fifty-two.

(L 1951 p. 564, AL 1957 p. 531 §§ 288.031, 288.033, 288.035,
288037, AL 1959 HB. 331, A L. 1965p.420, AL 1972HB.
1017, AL. 19745.B.452, AL. 19755B.325, AL 1977THB.
T, AL 19795B.477, AL 1984 HB. 1251 & 1549, AL
1986 HB. 1572, AL 1987 SB. 153, AL. 1988 HB. 1485,
AL 1995 HB, 300 & 95, AL 199 HB. l368,AL2034
HLB. 1268 & 1211, AL.ZODGH.B 1456)

Effective 10-01-06

288032 Employer defined, exceptions.
— 1. After December 31, 1977, “em—
ployer” means; -

(1) Any employing unit which in any
calendar quarter in either the current or.
preceding calendar year paid for service in

- employment wages of one thousand five -

hundred dollars or more except that for the
pmposwofﬂmdeﬁmﬂon,wagwpmdfor
“‘agricultural labor” as defined in paragraph
(a) of subdivision (1) of subsection 12 of

. section 288.034 and for “‘domestic services™

-as defined in subdivisions (2) and (13) of
subsection 12 of section 288.034 shall not
be covsidered;
(Z)Myamioymglmxtwlmhibrsome
portion of a day in each of twenty different
calendar weeks, whether or not such weeks
weremsecm\ze,melﬁﬂﬂleamaﬂle
preceding calendar year, had in employment
.at least one individual (irrespective: of
whether the same individual was in employ-

.Mmmhsxdlday),exoqxﬂmﬁxﬂ)e

purposes of this definition, 'services per-
formed in “agricultural labor” as defined.in _
patagmph(a)ofmbdmsm(l)ofmbseo—

-tion 12 of section 288.034 and .in *‘domestic

semo@s”asdeﬁnedmmbdmsma)and
(13) of; subsection .12 ofsectlou 238034 -

_shallﬂhemnsdemd,

(3) Any govemmental entity: for Whlch
service in employmentas defined in subsec-

'rum70fsec:uon288(B4|spelﬁxmd,

() Any employing unit for which service _

RevnsedSlamﬁesnfMissomi 2010
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x 1g the policy in the
xuwding the policy in a
policy or handbook, or by
h wolicy in a collective
m it goveming employ-
loyee. The policy, public

Jkﬂ -c{ "g~§

er Titten notice provided

must state that a positive

mlt in suspension or termi-
m i :

sl..il be admissible if the
clearly states an employee
‘¥ dom, preemployment,

sk OF post-accident test- -

“may require a preemploy-
10l orcontrolled substance
1¢ employment, and test
xt issible so long as the
armmeed of the test require-
ir -the test A random,

ue nrocess for employee
di sshall notapplyin the
ai_ant is subject to the
applicable collective bar-

it, 3 long as-said agree- .

¢t s for aloohol or con-
esung that meet or exceed
wjards established in this
in 1is chaper is intended
1, oyer to test any appli-
for alcohol or drugs in any
ot ith Missouri or United
D, aw, statote or regula-
semm@wheAm
mAaandﬂwNm:al
C

1 wollection ﬁ)rthugsand

. with the procedures’
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provided for by the United States Depart-
ment of Transportation rules for workplace
drug and alcohol testing compiled at 49
CEFR,, Part 40. Any employer that per-
forms drug testing or specimen collection
shall use chain-of-custody procedures estab-
lished by regulations of the United States
Department of Transportation. “Specimen”
means tissue, fluid, or a product of the hu-
man body capable of revealing the presence
of alcohol or drugs or their metabolites.
“Chain of custody” refers to the methodol-
ogy of tracking specified materials or sub-
stances for the purpose of maintaining con- -
trol and accountability from initial collection
to final disposition for all such materials or
substances, and providing for accountability
ateach stage in handling, testing, and storing
specimens and reporting test results.

1. The employee may request that a
confirmatien test on the specimen be con-
ducted. “Confirmation test” means a
second analytical procedure used to identify
the presence of a specific drug or alcoho| or
metabolite inaspecimen, which testmustbe

different in scientific principle from that of

ﬁlemmalt&stmoedmeandrmstbempa
ble of providing requisite specificity, sensi-
uvnyaxldqwnﬁmu\reaounacy In the event
thataconﬁrmailonm:sreqtmd,wch
shall be obtainied from 2 separate, unrelated
certified laboratory and shall be at the em-
ployee's expense only if said test confirms
the original, positive test results. For pur:
poses of this section, confinmation test shall
be a split specimen test.

8. Useofaoonuo]ledsubsimweasde-
ﬁnedrmderseoﬂoleSOlOmdcrmdm
confomnity with the lawful order of ahealth-
care practitionez, shall not be deemed to be
misconduct connected wath work for the
purposes of this section,

9. Thlswctlonshallhavenoeﬁbctm

enploye:swhodo not avallihamel:ves_of

10. Anyanployerﬂlatunualmanalooh@l

§ 288.050

and drug testing policy after January 1,
2005, shall ensure that af least sixty days
elapse between a general one-time notice to
all employees that an alcohol and drug
testing workplace policy is being imple-
mented and the effective date of the pro-
gramt ‘

11. Notwithstanding any provision of this
chapter to the contrary, any claimant found
to be in violation of this section shall be
subject to the cancellation of all or part of
the claimants wage credits as provided by
subsection 2 of section 288.050.

(L. 2004 HLB. 1268 & 1211, AL 2006 HLB. 1456)
Effictive 10-01-06

288.046. General assembly's intent to
abrogate certain case law — determining
misconduct, evidence of impairment. —
1. In applying provisions of this chapter, it
lsmemtentof‘&wgenemlamemblytmejea
and abrogate previods case law interpreta-
tions of “misconduct connected with work”
requiring a finding of evidence of impair-
meent of work ‘incliding but
not limited 0, the holdings cohtained m

Baldor Electric Company v. Raylerie Rea:

sorier and Missouri Division of Employment
Security, 66 S.W.3d 130 (Mo_App ED:

2001), |
2. In determining whether misconduct

oomectedwﬁhwmkhasocamed,neﬂha

the state, any agency of the state, nor any -

court of the state of Missouri shall require 4
Mgofewdemeofnnpamminofwmk
performance.

(L. 2005 HB. 1456)
Eﬁwﬂ: 100106 |

288.050.Beneﬁisdemedunemployed
workers, when — pregnancy, require-
mtsforbeneﬁtellgﬁﬂlty——l -Not

the other provisions. of this
laW a_claimant shall be disqualified for
wamngweekcmdltorbmﬁtslmulafherﬂn

pmmlantmﬁnunemploymnmpmsa- '

tion laws:of any state equal to ten times the
claimant's wwl;ly ‘benefit amount Ifthe
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(1) That the claimant has left work vohum-
tarily without good cause attributable to such
work or to the claimant's employer. A
temporary employee of a temiporary help
firm will be deemed to have voluntarily quit
tact the temporary help firm for reassign-
‘ment prior to-filing for benefits. Failure to
ocontact the temporary help firm will not be
deemed a voluntary quit unless the claimant
has been advised of the obligation to contact
" and that unemployment: benefits may -be
- denied for failure to do so. The clalmant

shall not be disqualified: _

- (a) If the deputy. fingds the clalmant qmt
such work for the purpase of accepting a
metmmmﬁauvejobwhwhﬁ:cglamnt
dxdaooqataudeamsomewagesﬂ]erem,

. (b) If the claimant quit temporary work to

: remm to such claimant's regular employer;
or

(¢) Ifthe deputy finds the individal quit

wmk,whx:hwouldhavebemdetmmmd
pot sujtable in accordance with

paragraphs
(@) and (b) of subdivision (3) of this subsec-

uon,mmlntwany-elglucaluﬂardaysof
(d)Aslnmma[c]amsﬁledaﬂaDecan-

ber 31, 1988, if the claimant presents evi-’

deme supported by competent medical
proof that she was forced to leave her work
because of pregnacy, notified her employer
of such necessity as soon as practical under
the circumstances, and retined to that
employer and offered her services to that

employer as soon as she was physically able -

to retum to work, as certified by a licensed
and. practicing physician, but in no event
later than ninety days after the termination of
the pregnancy. An employee shall have
been employed forat least one year with the
same employer before she may be provided
benefits pursuant to the provisions of this
paragraph;

(2) That the claimant has retired pursuant
to the terms of a labor agreement between
the claimant's employer and a union duly
elected by the employees as their official

Revised §
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representative of in accordance with an
established policy of the claimants em-
ployet; or -
(3)Thatﬁ1eclannantﬁnledw1ﬂloutgood
cause either to apply for available suitable
work when so directed by a deputy of the
division or designated staff of an employ-

mment officé as defined in subsection 16 of - J
section 288,030, or to acoept suitable work /3

when offered the claitartt, either through
the division or directly by an employer by
whom the individual was formerdy em-
ployed, or to return to the individual's cus-

tomary self-employment, if any, when so 1

directed by the deputy. An offer of work

shall be rebuttably presurned if an employer |
notifies the claitmant in writing of suchoffer
by sending an admow]edgunnvxaany 3
form of certified mail issued by the United |

States Postal Service stating such offerto the

claimant at the cliimants last known ad- |
- dress: Nothing in this subdivision shall be §
construed to limit the means by which the |

deputy may establish that the claimant has or

has notbeen suﬂicmﬂynotﬁed ofavailable '

work.

(a)IndetammmgWhe!ﬂlﬁﬁrmtany {

wotk is suitable for an individual, the divi-

: ﬁmshlloomder,anmgoﬂmﬁcknsam |

madhhontoﬂloseemmatedmpamgraph
(b) of this subdivision, the degree of risk

- involved to the individual's health, safefyand  §
morals, the individual's physical fitness and 4
ptior training, the individual's experience 1
and prior earnings, the individual's length of
mmployn’mt,ﬂlcuxhwdml‘spt@ecmfor 3
ocwpahon,ﬂxed:slmmofavaﬂablewwk 3
from the individuals residence and the
individual's prospect of obtaining local 3
work; except that, if an individual has 2
moved from the locality in which the indi- §
was last employed to a place where there is  §
less probability of the individual's employ-
ment at such individual's usual type of work
and which is more distant from or otherwise
less accessible to the community in which 3
the individual was last employed, work 3

A-l6 10
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~oordance with an
e claimant's em-

t failed without good
 available suitable
- sy a deputy of the
staff of an employ-
" 1 subsection 16 of
: ept suitable work
mant, either through
by an employer by

as formerly em-

» individual's cus-
nt, if any, when so
. An offer of work
v ed ifan employet
wﬂtingofsmhoﬂ'er
wiedgment via any
is od by the United
at g suchofferto the
nt's last known ad-
& "sdivision shall be
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- offered by the individual's most recent em-

ployer if simiilar to that which such individ-

| ual performed in such individual’s last em-
E ployment and at wages, hours, and working
| conditions which are substantially similar to
| those prevailing for similar work in such
F community, o any work which the individ-
| ual is capable of performing at the wages
¢ prevailing for such work in the locality to

:  hazardous to such individual's health, safety
3 or morals, shall be deemed suitzble for the

(b) Notwithstanding any other provisions

 of this law, no work shall be deerned suit-

able and benefits shall not be denied pursu-
ant to this law to any otherwise eligible
individual for refusing o acoept new work
under any of the following conditions: -
a. ' If the position offered is vacant dire
direcdytodsuﬂce,lockmn,or’oﬂtrlabor

'- dispute;

b.. Ifﬂlcwages,homs,orodnoondmons

| of the work ofiered are substanially less

ﬁvmablctoﬁlemdwuhml&mﬁmem

| vailing for similar work in the locality;

c. Ifasacondmmofbemgeuqﬂoyedﬂn

nxixvumalwwldberemmedtopmam
panyumonormmguﬁomor:eﬁamﬁmn

mybomﬁdelabormgmmnm
2. If a deputy finds that a-claimant has

} bmnd:sdmgadformxmmhxxcomecﬁed
. with the claimant's work, such claimant shall
b be disqualified for waiting weekcredit and
benefits, and no benefits shall be paid nor
} shall the cost of any benefits. be: charged -
 against any employer: for any period of
| mbymnwthﬂlebascpamdtmﬁtﬂ]e

claimant has earned wages for work insured
under the unemployment laws of this state

‘- or any other state as prescribed in this sec-
} tion. Inaddition to the disqualification for
. bénefits pursint to this provision the divi-

sion may in the more aggravated cases of

:_nnmmdwx,camelauoranypmtoﬁﬁe
indiviiual's wage credits, which were estab-

llshedﬁn'oughﬁnmdlvndual‘samloym
by the employer who dischiarged such indi-
vidual, according to the sexiousness of the

§ 288.051

misconduct. A disqualification provided for
pursuant to this subsection shall not apply to
any week which occurs after the claimant
has eamed wages for work insured pursuant
to the unemployment compensation laws of
any state in an amount equal to six times the
claimant's weekly benefit amount. Should a
claimant be disqualified on a second or
subsequent occasion within the base period
or subsequent o the base period the claim-
ant shall be required to eam wages in an
amount equal to.or in excess of six times the
claimant's weekly benefit amount for each
disqualification.

3. Absenteeism or tardiness may consti-
fute a rebuttable presumption of misconduct,
regardless of whether the last incident alone
constitutes misconduct, if the discharge was
the result of a violation of the employer's
attendance policy, provided the employes
had received knowledge of such policy prior
to the occumence of any absence or tardy
monwhldiﬂaédisdmgelsbased.

4. Notwithstanding the provisions of
subsectmnlofhsswhmyachumtnﬁy
not be determined to be disqualified for
bmeﬁsbmxaeﬁnclam:smtammg
approved pursuant to Section 236 of the
Trade Act of 1974, as amended, (19
US.CA. Sec. 2296, as amended), or be-
cause the claimant left work which was not
suitable emplayment t enter such training,
Forlhepnpos&softh:ssubsecum‘hmble
employment” means, with respect to a
worker, work of a substantially equal or
higher skill Jevel than the workers past.
adversely affected employment, and wages
for such work at not less than eighty percent
of the worker's average weekly wage as
determined forﬂlepmpom ofﬂle'hade'
Adgof1974. -

(L.1951p. 564 AL 1957 p.531, AL 1975 SB. 125, AL 19%9

SB 477,AL 190 HB. 1521,AL 194 HB. 1251 & 1549, - - - - - - ;

. AL 1988 HLB. 1485, AL 1996 HB. 1368, AL 1997 HB.-
4D,ALM4HRI268&]21LALMI‘LK.I4SG) )

Eﬁcﬁwl@-ﬂl-@é

“288.051. Temporm-y enmloyees, de-
fined, deemed to have voluntarily ‘quit
employment, when.-— 1. For the purposes

Revised Statutes of Missouri 2010 -
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soeurity law in any other proceeding; except that,
the commission may on its own motion and by a
written decision reconsider any determination or
redetermination or decision wherein any such
right, fact or matter at issue was determined or
necessarily involved when it appears that such
reconsideration is essential to accomplish the
ubject and purposes of the law. Judicial review
of any decision of the commission shall be
permitted only after the party claiming to be
aggrieved thereby has exhausted the administra-
live remedies as provided by this law and the
tules and regulations of the division.

tl.. 1951 p. 564 § 288.170, A L. 1984 HB. 1251 & 1549, A L. 1992
$.B. 626, A.L. 1996 H.B. 1368)

288210. Judicial review of decisions of
industrial commission, prounds—division to be
s party, when. — Within twenty days afier a
decision of the commission has become final, the
director or any party aggrieved by such decision
may appeal the decision to the appellate court
having jurisdiction in the area where the claimant or
any one of the claimants reside. In such cases
involving a claimant who is not a resident of this
state, and in all cases not involving a claimant, the
Missouri court of appeals for the westemn district
shalt have jurisdiction of the appeal. Such appeal
may be taken by filing notice of appeal with the
commission, whereupon the commission shall,
under its certificate, return to the court all docu-
ments and papers filed in the matter, together with
a transcript of the evidence, the findings and the
award, which shall become the record of the cause.
The commission shall notify the division of the
commencement of the appeal, and, upon receipt of
such notice, the division shall be a party to any
Judicial action involving any such decision and may
be represented by any qualified attorney who may
be employed or appointed by the director and
designated by the director for this purpose. Upon
appeal no additional evidence shall be heard. The
findings of the commission as to the facts, if sup-
inthe absence of fraud, shall be conctusive, and the

¢ risdiction of the appellate court shall be confined

to questions of law. The court, on appeal, may
modify, reverse, remand for rehearing, or set aside
the decision of the commission on the following
grounds and no other:

(1) That the commission acted without orin
excess of its powers;

(2) Thatthedecision was procured by fraud;

(3) That the facts found by the commission
do not support the award; or

(4) That there was no sufficient competent
evidence in the record to warrant the making of
the award.

An appeal shall not act as a supersedeas or stay
unless the commission shall so order.

(L. 1951 p. 564 § 288.180, A.L. 196 p. 435, AL 1978 HB. 1634,
AL 1985 HB.373, AL. 1995 H.B. 300 & 95)

(1975) A determination that a person is an “cmployer” must be
reviewed by the circuit court of Cole County. Hansen v. Division of
Employment Security (A.), 520 S.W.2d 150,

(1976) Held, exclusive jurisdiction of appeals from industrial commis-
sion is in circuit court of Cole County. Springfield Gen. Osteo.
Hosp. v. Indus. Comm. (A.), 538 5.W.2d 364.

(1977} Claimant is disqualified from receiving unemployment bencfits
when reason foc leaving job was her inability to find a baby-sitter.
Lyell v. Labor and Industrial Relations Commission (A.), 553
§.W.2d 899.

(1985) The residence of a claimant is determined for circuit court
jurisdiction at the titne the aggricved party files its original claim.
Magdala Foundation v. Labot and Indus. Rel. (A.), 693 S.W.2d
9.

(1995) Statutory requirement of naming defendants is for administrative
convenienoe and is not jurisdicti Clay v. Laborand Industrial
Relations Commission of Missouri, 908 5.W.2d 351 (Mo.banc).

(1997) Commission may nof reconsider and reverse itscif after the time
for appeal expires. Burch Food Services v. Division of Employ-
meat Secutity, 945 S.W.2d 478 (Mo App. WD.).

288215, Finding of fact, conclusion of law,
judgment or order not conclusive or binding,
when — use of evidence in other proceedings.
— 1. Any finding of fact, conclusion of law,
judgment or order made by an appeals tribunal, the
labor and industrial relations commission: or any
person with the authority to make findings of factor
law in any proceeding under this chapter shall not
be conclusive or binding in any separate or subse-
quent action not brought under this chapter, and
shall not be used as evidence in any subsequent or
separate action not brought under this chapter,
before an arbitrator, comunissioner, commission,
administrative law judge, judge or court of this state
or of the United States, regardless of whether the
“prior action was between the same or related parties
or involved the same facts.

2. Any finding of fact, conclusion of law,
judgment or order made by an arbitrator, com-
missioner, commission, administrative law judge,
judge or any other person or body with authority
to make findings of fact or law in any proceeding

- not brought under this chapter shall not be bind-

ing or conclusive on an appeals tribumal or the
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